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PREFACE. 


Prior  volumes  of  these  reports  wore  designed  to  cover  definite 
periods  and  volume  11  was  brought  up  to  September,  1899. 
Thinking  it  would  be  more  advantageous  to  the  Bar  to  have  a 
larger  number  of  cases  on  the  same  subject  collected  in  one 
volume,  a  new  arrangement  was  adopted,  by  which  the  cases 
from  September,  1899,  to  January  1,  1904,  are  to  be  put  into 
four  volumes,  so  that  all  of  the  leading  cases  selected  during 
that  period  on  one  subject,  are  to  appear  in  one  volume;  thus 
Confessions,  T>j'in<f  Declarations  and  Extradition  being  exten- 
sively covered  in  this  volume,  will  not  re-appear  in  volumes  13, 
I'i  and  15;  unless  some  special  reason  should  demand  further 
I'ocognition. 

Each  volume  will  have  its  own  alphabetical  arrangement  of 
subjects. 

Of  the  leading  opinions  we  endeavored  to  select  the  greatest 
number  of  brief  and  concise  ones  covering  a  given  subject ;  re- 
serving those  embracing  a  variety  of  topics,  as  material  for  ap- 
propriate notes.  However,  several  rather  lengthy  ones,  because 
of  their  special  importance,  have  been  incorporated. 

It  might  be  worthy  of  regretful  reflection,  that  very  often, 
necessity,  and  a  spirit  of  conscientious  endeavor,  and  sometimes 
a  desultory  vacuous  vagueness  results  in  the  spinning  of  quite 
extensive  judicial  fabrics.  It  is  not  quite  certain  just  how  much 
of  the  responsibility  of  this  is  respectively  attached  to  the  voi- 
iiminosity  of  the  facts  ..nd  the  divergency  of  points,  and  to  the 
dictation  habit,  which  from  its  greater  ease  and  rapidity,  para- 
<loxically  tends  to  greater  prolixity  and  diffusiveness,  than  the 
ancient  quill  driving  process.  But  whatever  the  superinducing 
causes  may  be  found  to  be,  still  the  weighty  and  weariso^^e  opin- 
ions will  be  with  us. 

A  new  feature,  in  the  way  of  a  Table  of  Topics,  is  introduced 
into  this  volume  for  the  purpose  of  assisting  the  reader  to  trace 
particular  subjects  through  prior  volumes  of  these  reports. 
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Subjects  treated  o!  in  previous  volumes  of  American  Criminal 
Reports.  Roman  numerals  indicate  volumes,  while  the  pages  are 
given  in  ordinary  figures. 

ABATEMENT:     VII.  188.  202.  220;  XL  1. 

ABANDONMENT:     VII.  7;  IX.  1;  X.  1. 

ABUSE  AND  ABUSIVE  LANGUAGE:     XI.  11. 

ABDUCTION:  I.  1.  25,  28;  IV.  1;  V.  1;  VI.  1;  VII.  1;  VIII.  6; 
IX.  7,  20,  23;  X.  3. 

ABORTION:     I.  29;  II.  1.  603;  III.  1;  IV.  6,  IB;  VI.  7,  16,  194; 
VII.  11,  845;  VIII.  1,  566;  IX.  28;  X.  9;  XI.  3.  4. 

ACCESSORY:  V.  6,  10,  20.  438,  477,  552;  VI.  436.  570;  VII.  22, 
668;  VIII.  19;  X.  419;  XI.  13. 17. 19.  20. 

ADULTERY:  I.  34.  42;  IV.  25.  30;  VI.  17;  VII.  58;  X.  13;  XL 
23.  24. 

AFFRAY:    VIII.  36;  X.  20. 

AGENT:    VII.  152. 

ALIBI:  I.  615;  III.  295;  IV.  33;  VI.  21,  85,  209;  VII.  61;  VHI. 
207,  434;  XL  31,  33,  36,  44,  47,  51,  71,  74. 

ARGUMENT  OP  COUNSEL:  II.  313;  III,  183,  373;  IV.  38.  91, 
338,  516;  V.  517,  601;  VL  21,  65,  487;  VII.  137.  346,  510, 
523;  IX.  23;  X.  150,  499;  XL  88,  102,  106.  108.  114. 

ARREST:  L  287;  IV.  36;  V.  36.  41;  VII.  64,  66;  VIIL  41;  IX. 
49,  570. 

ARSON:  I.  81,  86,  91;  IV.  38,  42.  43;  V.  43,  48,  52,  71,  107;  VI. 
33;  VII.  74,  202;  VIIL  49;  IX.  62.  70;  X.  25,  31;  XL  125, 
180. 

ASSAULT,  ASSAULT  AND  BATTERY.  AND  ASSAULT  WITH 
INTENT:  I.  46,  56,  57,  59,  60,  65;  11.  176;  HI.  4,  6,  9, 
154;  IV.  49,  559;  V.  54,  625;  VL  37;  VIIL  45;  X.  38,  41; 
XL  137,  140, 145,  148. 
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ASSAULT  TO  KILL:    I.  244,  246,  249;   II.  160;   III.  11,  15,  160; 
IV.  52,  60;  V.  57;  VI.  41,  43,  45;  VII.  80,  84;  VIII,  53;  IX. 
73,  80;  X.  46,  57,  67;  XL  153. 

ASSAULT  TO  RAPE:     L  636,  643;  VL  49;  VlL  97,  100;  IX. 
448;  X.  67. 

ATTORNEY  AND  CLIENT:    V.  140;  VII.  11;  VIII.  225,  230. 

BAIL:     VI.  55,  61;  VII.  225;  IX.  91,  468,  485;  XI.  275. 

BASTARDY:     L  67,  70,  71;  II.  177,  178,  606;  IIL  21;  IV.  65;  V. 
88;  VL  65,  70;  VIII.  87;  IX.  117;  X.  90;  XI.  158. 

BIGAMY:     I.  72,  74;  II.  13,  163,  608,  612;  IV.  68;  VIII.  59,  89; 
IX.  122,  139;  XI.  159,  163,  167,  169. 

BILL  OF  EXCEPTIONS:     VI.  76;  VII.  510;  X.  93;  XL  637. 
BLACKMAIL:     II.  18;  IIL  22;  VII.  101;  VIII.  110. 
BLOOD  STAINS:     IX.  377,  383. 
BOYCOTTING:     V.  90;  VII.  150. 
BODY  STEALING:    VII.  103;  VIIL  100. 

BRIBERY:     IL  23;  IV.  78;  VIL  113;  VIIL  113,  340;   X.  97- 
.    XL  177, 179. 

BURGLARY:  I.  362,  363,  366,  367,  368,  429,  432;  II.  27,  32; 
III.  26,  30,  35;  IV.  83,  90;  V.  61,  93,  94,  96,  105,  '594;' 
VL  54,  85,  91,  98,  99,  106;  VII.  126,  262;  VIIL  117;  IX 
145,  343;  X.  135, 140;  XI.  192,  193, 198. 

CHANGE  OF  VENUE:     XI.  206,  207,  226.  234. 

CHRISTIAN  SCIENCE:     XI,  238. 

CHARACTER:     VI.  508;  VIL  202,  338,  593;  IX  80,  460;  X.  20. 

CHEAT  AND  SWINDLE:     IX.  158,  705. 

CIRCUMSTANTIAL   EVIDENCE:     IV.   140;    VII    345-    VIII 
207,  474;  IX  377,  X.  547.  ' 

COMBINATIONS  OF  WORKMEN:     IX  169,  195;  X.  240. 


CONFEDERATES:    VI.  88;  VII.  443, 
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CONFESSIONS:  I.  29,  32,.  171,  173,  178,  182,  272,  298,  315,  317. 
323;  III.  70,  81,  165,  256;  IV.  104,  417;  V.  43,  107,  366. 
443,  477;  VI.  21,  206;  IX.  269,  383,  517;  X.  25,  168,  547; 
XI.  167,  168,  192,  207,  250  253,  259,  260,  261,  271,  275,  278, 
279,  280  (283-295). 

CONSPIRACY:  I.  103,  105;  II.  33;  III.  37,  50,  54;  IV.  582;  V. 
109,  113,  123,  127,  140,  486;  VI.  112,  570;  VII.  137,  443; 

VIII.  131;  IX.  161,  169,  199,  338;  X.  227;  XI.  295. 

CONSTITUTIONAL  LAW:  III.  515,  524,  54T;  IV.  16.  106,  111. 
112,  116,  166;  V.  162,  166,  172,  178,  181;  VI.  70,  122,  135, 
140,  148,  394;  VII.  32,  210,  291,  509;  IX.  122,  209;  X.  67,  86, 
242,  251,  393,,  445;  XI.  303,  320,  324,  330,  346,  349,  355, 
356,  713. 

CONTEMPT:  I.  107;  II.  182,  184,  187;  IV.  134;  V.  192;  VI.  148, 
163;  VIII.  138;  IX.  221;  X.  499;  XI.  298,  303,  318,  320. 

CORPORATIONS:     IV.  137;  IX.  370;  X.  155. 

CORPUS  DELICTI:  I.  308;  IV.  140,  433;  V.  43,  256,  363;  VIL 
249,  399;  IX.  383. 

CORRUPTING  WITNESS:     VI.  175. 

COUNTERFEITING:     VIII.  147. 

CRIMINAL  COMPLAINT:  I.  486;  VI.  108;  X.  445;  XL  355- 
356  (369-380),  380  (382-383), '384.  385. 

CROSS  EXAMINATION:     VI.  200.  249,  525;  VII.  377,  528. 

CRUELTY  TO  ANIMALS:     IV.  146;  V.  201;  VIII.  157. 

DECOY:     VIII.   123. 

DEFENSE  OF  HABITATION:     VIII.  564. 

DRUNKENNESS:  VI.  178;  VII.  443;  VIII.  165;  IX.  526;  X. 
606. 

DUPLICITY:     L  345;  V.  619;  VI.  272;  VII.  113;  VIII.  388. 

DYING  DECLARATIONS:  II.  1,  278,  282,  322;  III.  218,  225, 
343;  IV.  152;  VI.  7,  16,  418;  VII.  20,  366;  VIII.  131,  566; 

IX.  383,  398;  X.  276;  XI.  447,  484,  487. 

EMBEZZLEMENT:  I.  146,  156,  153,  157,  166;  II.  107,  109,  111, 
114,  117;  III.  62,  64,  66,  68,  310,  440,  503;  IV.  162,  166, 
169,  211;  V.  203,  210;  VI.  183;  VII.  152;  VIII.  185,  191, 
204;  IX.  239,  243,  256;  X.  283;  XI.  386,  389,  391. 
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ENTRAPMENT:    1.  413;  VIII.  117,  123;  XI.  193. 

ESCAPE:  II.  4B,  466;  V.  62,  190,  601;  VI.  31,  88,  625;  VIIL 
196;  IX.  711,  719. 

EVIDENCE:  I.  171,  173,  178,  182,  185,  187,  188,  191,  194,  197, 
199,  206;  II.  56,  58,  61,  67,  75,  187,  198,  290,  313,  380,  393, 
404,  442,  506,  590,  594;  III.  37,  70,  73,  78,  81,  132,  142, 
165,  183,  225,  256,  272,  302,  326,  351,  353,  357,  415,  433; 

IV.  15,  38,  62,  127,  178,  181,  183,  188,  199,  240,  417,  586; 

V.  215,  263,  499,  601;  VI.  17,  197,  200,  212,  221,  511;  VII. 
164,  171,  192,  407,  452;  VIII.  196;  IX.  636;  X.  25,  168, 
227,  292,  489,  499,  547,  606. 

EXCESSIVE  SENTENCE:    II.  486,  487;  VI.  319. 

EXCLUDING  PUBLIC  FROM  TRIAL:     IX.  719. 

EXPERT  EVIDENCE:    XI.  468. 

EXTORTION:    III.  83;  V.  215;  IX.  82,  295,  297;  X.  494. 

EXTRADITION:     1. 169;  II.  201,  215;  IV.  203,  211,  588;  V.  218; 

VI.  222;  VII.  213;  VIII.  236,  241;  IX.  303;  X.  297;  XI.  403. 

FALSE  PRETENSES:  I.  209,  211,  218,  225;  II,  85,  96,  100,  102, 
105,  228;  III.  85,  92,  98,  100,  433,  444,  458;  IV.  230,  234, 
591;  V.  109,  127,  234;  VI.  249,  253,  256,  259;  VII.  179,  184, 
304;  VIII.  225,  249,  259;  IX.  276;  X.  312,  318;  XI.  407, 
409,  416,  417,  422. 

FORGERY:  I.  225,  227,  228,  230;  II.  138,  141,  146,  149,  153; 
III.  123,  125,  132,  142,  357;  IV.  240,  246,  579;  V.  238;  VL 
266,  269,  272;  VII.  188,  191,  192;  VIII.  261,  279,  283;  IX. 
299,  651;  X.  402,  418;  XI.  431,  432,  435,  438,  440,  442. 

FORMER  JEOPARDY:  I.  507,  510.  511,  520,  529,  532,  543;  II. 
64,  427,  430,  618,  630,  654;  IIL  143,  149,  154;  IV.  254,  308, 
309,  338;  V.  66.  339,  486;  VI.  253,  319,  339;  VII.  199,  202, 
208,  210,  318;  VIII.  291;  IX.  719. 

FORNICATION:     II.  159,  161,  165;  IV.  562;  VIII.  297. 

FRAUDULENT  SALE:    V.  242,  245. 

FUGITIVE:    VII.  213;  X.  297. 

GAME  LAWS:     VIII.  302. 

GAMING:  I.  232.  233,  234,  237.  240;  III.  157,  158.  318;  IV.  249; 
VI.  284;  VII.  217;  VIII.  312,  321,  326;  IX.  754;  X.  419. 
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GRAND  JURY:  IV.  252,  523;  V.  247,  256;  VI.  33,  45,  269,  288, 
290,  296,  307,  511;  VII.  220,  224;  VIII.  329,  338;  IX.  7; 
X.  422.  427. 

HABEAS  CORPUS:  I.  241,  663;  II.  217,  228,  242,  250;  IV.  16, 
116,  134,  254,  283,  688;  V.  273;  VI.  122,  140;  VII.  226,  227, 
229;  VIII.  236,  241,  351,  418;  IX.  303,  651,  702,  711. 

HABITUAL  CRIMINAL  LAW:     VI.  135;  VII.  237. 

HANDWRITING:    VII.  164;  IX.  276;  X.  318. 

HOMICIDE:  I.  251,  262,  268.  272,  276,  283.  287,  293,  297,  301, 
309,  311.  316,  318,  324,  330,  345;  II.  251,  263.  274,  278,  282, 
284.  290,  313,  318.  322.  326,  624;  III.  170,  224;  VII.  468; 
IX.  313,  320,  324,  687,  622;  X.  463;  XI.  447,  461,  466.  468, 
474.  482.  484,  487. 

HOUSE  OF  ILL  FAME:  I.  346,  350.  361;  VI.  290;  VII.  492; 
VIII.  173;  X.  272,  427. 

HUSBAND  AND  WIFE:  II.  332,  336;  IV.  38,  68.  605;  VI.  17, 
206;   IX.  3, 

ILLEGAL  RECOMMITMENT  TO  PRISON:     IX.  487. 


INCEST:  I.  354;  II.  329,  331;  III.  236;  IV.  271;  V.  292;  VIIL 
364,  367,  373. 

INDICTMENT:  II.  114,  163,  340,  449,  470.  476.  654;  III.  64. 
98,  100.  132,  290,  329.  399,  405;  IV.  83,  246,  247,  254,  276, 
279,  292;  V.  123,  210,  297,  299,  517,  601,  619,  622;  VI.  7, 

296,  298,  307;  VII.  74,  184,  191,  243,  245,  249,  254,  264,  294, 

297,  452;  VIII.  383,  391;  IX.  338,  343;  X.  318.  547;  XL 
346,  347,  349,  506. 

INQUEST:     IV.  593;  X.  292. 

INSANITY:  I.  297.  358,  359;  III.  218,  229,  233;  IV.  386,  395; 
V.  307;  VI.  461;  VII.  266,  585,  574;  IX.  348,  626;  X.  57, 
329,  585,  606;  XI.  518,  626,  634  (641-545). 

INSOLVENT  BANK  RECEIVING  DEPOSITS:  IX.  108,  284; 
X.  71,  75.  * 

INSTRUCTIONS:  II.  326,  469,  482,  583,  586;  III.  233,  260,  295v 
297,  299.  391,  405;  IV.  52,  293;  V.  43,  318,  320;  VI.  462; 
VII.  426;  IX.  436;  X.  25,  57,  463. 

INTERSTATE  COMMERCE:     VI.  319. 
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JUDGE:  I.  173;  III.  100;  IV.  379;  X.  93, 140,  432,  456;  XI.  545, 
713. 

JUDGMENT:     VIII.  418;  X.  417. 

JUDICIAL  MISCONDUCT:     XI.  487. 

JURISDICTION:  II.  51,  165;  Til.  149;  IV.  1,  16,  65,  157;  211, 
320;  V.  343;  VL  346;  IX.  406,  468;  X.  7L 

JURORS:    VI.  349,  487,  556,  570;  IX.  517. 

JURORS,  COERCION  OF:  XI.  545. 

JURY:  II.  45,  50,  251,  262,  322,  421,  423,  441,  449,  455;  IH.  37, 
92,  165,  225,  228,  238,  241;    IV.  312,  357,  375,  415,  527; 

V.  20,  43,  62,  105,  113,  256,  477,  486,  517,  538,  611;  VI.  33, 
307,  349,  436,  487,  534;  VII.  306,  377,  428,  502;  VIII.  19, 
426,  434;  IX.  383,  398,  536,  626;  X.  46,  75,  138,  242,  347, 
397,  398,  499. 

JURY  JUDGES  OF  LAW:  II.  50;  IIL  37;  VIIL  173;  IX.  536; 
X.  168. 

KIDNAPPING:     VI.  352;  VII.  314;  VIII.  452. 

LARCENY:  I.  378,  396,  403,  413,  416,  420,  422,  423,  424,  426, 
429,  432,  434,  437,  438,  443,  444,  446;  II.  64,  96,  332,  337, 
338,  340,  344,  345,  349,  356,  362;  372,  638;  III.  246,  248,  250, 
253,  256,  260,  264,  272,  277,  323,  331,  334,  336,  448,  601,  605, 
609,  611;  V.  345,  346,  348,  350,  357,  360,  366;  VI.  183,  355, 
388,  392,  397,  402,  403,  407;  VII.  318,  324,  328,  338;  VIIL 
456,  463,  469,  473,  474,  477;  IX.  354,  511,  536;  XI.  563,  567, 
570,  577,  581. 

LIBEL:     II.  381,  643;  IV.  516;  V.  369;  VIII.  482;  X.  480,  488. 

LIQUOR  SELLING:  I.  447,  457,  460,  465,  468,  471,  477,  480, 
482,  483,  486,  487,  489,  400,  496;  II.  385,  390,  392,  396,  401, 
404,  408,  476;  III.  280,  282,  287;  IV.  300;  V.  322,  323,  324, 
329,  330,  332,  336;  VI.  148,  299,  307,  319,  329,  335;  VIL 
237,  291,  297;  VIII.  399,  404,  410;  X.  337,  341. 

MALICE:     IV.  357;  VI.  519;  VII.  372;  VIII.  545;   IX.  377. 

MALICIOUS  MISCHIEF:    XI. '588,  598  (602,  603). 

MANSLAUGHTER:     IIL  207;  V.  377,  379,  381,  385,  391,  406; 

VI.  418,  431;  VII.  345,  366;  VUL  496,  507,  514,  518,  521; 
IX.  365,  416;  XI.  474. 

MARRIAGE:     IL  79,  634,  636;  IX.  408,  412. 
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TUATHEM:     TI.  631;  VII.  369;  VIII.  532,  543;  XI.  603. 

MISAPPLYING  NATIONAL  BANK  NOTES:    .IX.  668. 

IMUNIOIPAL  ORDINANCES :     XI.  607,  633. 

MURDER:  III.  165,  171,  180,  183,  186,  211,  218,  225,  343,  452; 
IV.  36,  351,  357,  365,  369,  375,  379,  386,  392,  ^95,  403,  410, 
415,  417;  V.  425,  438,  443,  450,  455,  459,  469,  477,  486,  499, 
512,  517,  532,  538,  559;  VI.  461,  508,  519,  525,  534,  542,  570; 
VII.  372,  377,  422,  428,  443,  462,  545,  566,  574,  602;  IX. 
377,  383,  517,  526;  X.  432,  499,  547,  585,  606. 

NEW  TRIAL:  VI.  33,  253,  349,  487;  VII.  210;  X.  499;  XI.  613, 
619,  623. 

NUISANCE:     IV.  444,  446;  VI.  148;  VII.  469;  VIII.  608,  619; 

IX.  73,  412. 

OBSCENE  LETTER  IN  MAILS:     VIII.  649;  X.  251. 
OBSCENITY:     III.  436,  464,  470;  IV.  272,  453;  IX.  362. 

ORDINANCES:     IV.  446,  458,  470;  V.  573,  581;  VI.  544,  548; 

VII.  479;  X.  160;  XI.  607,  633. 

PERJURY:  I.  497,  500,  502,  504;  II.  410,  416,  650;  III.  292; 
IV.  465,  470,  474;  V.  588,  591;  VI.  551,  556;  VII.  495,  499; 

VIII.  625,  636;  IX.  421,  426;  XI.  625. 

POLYGAMY:     IX.  408. 

POWER  TO  SUSPEND  SENTENCE:     11.  475;  III.  30;  IX.  651; 

X.  96. 

PRACTICE:  I  507,  510,  511,  520,  529,  532,  536,  539,  542,  543, 
545,  552,  554,  559,  563,  564,  505,  567,  577,  578,  580,  582, 
586,  589,  594,  590,  597,  600.  602,  604,  605,  606,  608,  612,  613, 
615,  618,  636;  II.  51,  421,  423,  424,  427,  430,  441,  442,  446, 
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PRIZE  FIGHTING:     VIII.  656. 

RAILROADS:     XI.  651. 

RAPE:  I.  646,  650,  655;  II.  583,  586,  589,  590; III.  336,  379,  886, 
391,  454;  IV.  572;  V.  66,  601,  612;  VI.  49;  VII.  96,  568, 
577,  585;  VIII.  664,  669,  677,  681;  IX.  343,  444,  449;  X.  67,. 
70.  489,  493;  XI.  655,  657,  660. 
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REASONABLE  DOUBT:  II.  482,  603,  606;  V.  48,  307,  455;  VL 
259,  436,  462,  556,  570;  VII.  61,  126,  266,  334,  428,  593;  IX. 
62,  626;  X.  57. 

RECEIVING  STOLEN  GOODS:  IV.  338,  534,  541;  V.  619;  VII. 
593;  VIIL  687;  IX.  455,  460;  XI.  330. 

REPRIEVE:     IX.  494. 

RESCUE  OF  PROPERTY  FROM  OFFICER:     IX  563. 

REWARD:     IX.  578. 

RIGHTS  OF  ACCUSED:     I.  536;  XI.  667. 

RIOT:     IV.  542;  V.  622;  VIII.  36;  IX.  582. 

RESISTING  OFFICER:  III.  11;  IV.  559,  570,  578;  XI.  482,  664. 

ROBBERY:     III.  396;  IV.  555,  561;   V.  625;  VI.  51;  VII.  328, 
600;  VIII.  692;  IX.  310,  504,  587,  596;  XL  674. 
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562;  Vn.  604;  VIII.  698;  IX.  606,  614,  617. 

SELF  DEFENSE:  U.  251,  284,  318;  III.  343;  V.  425,  459;  VL 
436,  519,  538;  VII.  462,  545;  VIII.  30,  496;  IX.  337,  622; 
X.  432;  XI.  140,  68%  690. 

SELF  INCRIMINATION:     IV.  183;  IX.  760;  XL  695. 
SEPARATE  SENTENCE:     IX.  65L 
SLANDER:     V.  631;  IX.  656. 
SODOMY:     IX,  658. 

SOLICITING  CRIME  OF  ADULTERY:     IX.  661. 
STATUTES  OF  LIMITATIONS:     III.  334;  IV.  162;  VI.  414. 
SUNDAY  LAW:     II.  596;  IV.  570;  V.  629;  IX.  689. 
THEFT:     IX.  734. 

THREATSr^^IV.  39|  494;  VI.  508,  525,  534;  VII.  202,  462,  467. 

TRESPASS:    V.  373;  VI.  416;  X.  38. 
TRIAL:     XI.  700.  713. 
VAGRANCY:     IX.  735. 
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612;  III.  21,  246,  290;  IV.  78,  211,  334;  VI.  106;  VII.  191, 
243;  IX.  235;  X.  164,  312;  XI.  192,  642. 

VENUE:  III.  421.  503;  IV.  52.  91,  572.  591;  V.  601;  VI.  259, 
418;  IX.  398.  455.  742;  X.  162.  606. 

VERDICT:  II.  631;  III.  186.  304.  336;  IV.  230.  238,  338,  410, 
555;  V.  247,  332,  339,  538.  599;  VI.  339.  462.  487,  506;  VII. 
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Note. — The  original  design  of  this  Table  of  Topics,  was  to  make  an 
index  to  the  principal  subjects,  appearing  in  the  headlines  to  reported 
cases;  but  considerable  difficulty  was  experienced  from  the  fact,  that 
the  head  lines,  having  been  written  by  various  editors,  lack  uniformity. 
The  reader  should  use  the  General  Index  in  Volume  X  in  connection 
with  this  Table. 
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Gamble  v.  State. 

Lee  v.  State. 

McMiCHAEL  V.  State. 

Seaecy  v.  State. 

Williams  v.  State. 

Wilcox  v.  State. 

113  Ga.  701—39  S.  E.  Rep.  301. 

Decided  July  17,  1901. 

Affbat:*     Elements    of   the   offense — Burden   of   proof — Evidence—' 

Practice. 

1.  This  court  cannot  deal  with  the  assignments  of  error  made  in  art 

amendment  to  a  motion  for  a  new  trial  which  has  upon  it  an 
entry  to  the  effect  that  it  has  been  allowed  by  the  trial  judge,  with 
nothing  else  to  indicate  an  approval  of  its  grounds. 

2.  Where  persons  are  accused  of  an  affray,  and  there  is  no  evidence 

that  the  fighting  occurred  at  a  public  place,  a  verdict  of  guilty  la. 
contrary  to  law. 

(Syllabus  by  the  Court.) 

Error  from  the  Criminal  Court  of  Atlanta ;  Hon.  A.  E.  Cal- 
houn, Judge. 

Lou  Gamble,  John  Lee,  one  McMichael,  Cynthia  Searcy, 
George  Williams,  and  Annie  Wilcox  being  severally  accused 
and  convicted  of  an  affray,  bring  error.    Keversal  in  each  case. 

F.  R.  Walker,  A.  B.  Bryan  and  S.  C.  Crane,  for  the  plaintiff 
in  error. 
E.  R.  Black,  for  the  State. 

•See  Affray  In  Table  of  Topics. 
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Simmons,  C.  J.  Six  persons  wore  sci)nratoly  nccused  of  an 
aflfray  alleged  to  have  boon  connnitted  at  a  certain  time  and 
l)laco  in  Fulton  County,  Ga.  Tho  cases  wore  tried  together, 
and  the  defendant  in  each  case  found  giiilty.  Each  defendant 
moved  for  a  new  trial  upon  tho  grounds  that  the  verdict  was 
contrary  to  law  and  evidence,  and  without  evidence  to  support 
it.  Subsequently  five  of  these  motions  Avero  amended  by  add- 
ing 8i>ecial  grounds.  The  court  overruled  all  of  tho  motions 
for  new  trial,  and  each  movant  excepted  to  the  order  overruling 
his  motion.  Tho  cases  were  argued  at  tho  same  time  in  this 
court,  and  will  be  considered  together. 

1.  In  each  case  in  which  an  amendment  was  made  to  tho 
original  motion  for  new  trial,  the  amendment  was  "allowed" 
by  the  court  and  ordered  filed,  but  further  than  this  there  is 

'  nothing  in  the  record  or  in  the  bill  of  exceptions  to  indicate  an 
approval  of  the  grounds  of  tho  amendment.  These  special 
grounds  are  therefore  not  sufticiently  verified  to  authorize  this 
court  to  deal  with  them.    Merriti  v.  Mcrntt  (Ga.)  3S  S.  E.  973. 

2.  From  the  evidence  in  the  records  it  appears  that  certain 
officers  of  Fulton  County,  learning  that  there  would  be  a  dance 
at  a  certain  place  in  tho  county,  went  to  that  place.  As  tlioy 
approached  the  house,  they  heard  several  pistol  shots,  and  saw 
the  man  who  had  done  the  shooting  run  off.  Thoy  also  saw  five 
men  (among  tliem  four  of  the  defendants)  engaged  in  a  general 
fight.  These  men  were  placed  under  arrest.  Then  another 
of  the  defendants  had  a  fight  with  a  certain  j^erson  in  the  honse, 
and  they  were  arrested.  The  remaining  defendant  then  be- 
came engaged  in  a  fight  with  still  another  person,  and  thoy  also 
were  placed  under  arrest  This  fighting  was  attended  with 
much  noise  and  disorder.  It  took  place  in  tho  front  room  and 
on  the  front  porch  of  a  house  which  had  been  rented  for  the 
occasion.  From  tho  briefs  of  evidence  in  some  of  the  cases,  it 
would  appear  that  the  house  was  a  vacant  one;  from  those  in 
the  others,  that  the  house  was  composed  of  two  rooms,  and  that 
the  back  room  was  occupied  by  a  negro  family.  The  house  was 
in  the  country,  was  one  of  a  row  of  negro  houses,  and  was  about 
200  yards  from  any  other  residence.  It  was  ''near"  a  public 
road,  which  was  in  front  of  it;  but  what  was  the  distance  from 
the  road,  and  whether  the  defendants'  fighting  could  be  seen  or 
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heard  from  tlio  road,  the  evidence  does  not  disclose.  The  Code 
section  under  which  the  defendants  were  accused  defines  an 
affray  as  "the  fighting  of  two  or  more  persons  in  sonic  public 
place,  to  the  terror  of  the  citizens  and  disturbance  of  the  public 
tran(piillity."  Pen.  Code,  §  355.  Thus,  in  this  State,  as  at 
common  law,  there  cannot  be  a  conviction  for  an  affray  unless 
the  fighting  occurs  in  a  public  place.  See  4  131.  Connn.  145 ;  2 
Bish.  New  Cr.  Law,  §§  1,  2;  IJish.  St.  Crimes  (3d  Ed.)  §  208; 
2  McClain,  Cr.  Law,  §§  1000, 1008;  Slate  v.  Ilefl'm,  8  Humph. 
84.  Unless  the  defendants  were  fighting  in  a  public  place, 
their  convictions  were  illegal.  The  house  in  which  they  fought 
apix-ars  to  have  been  a  private  one,  rented  by  the  defendants. 
There  is  no  suggestion  in  the  evidence  that  it  possessed  at  ordi- 
nary times  any  of  the  elements  which  characterize  a  public 
place.  It  is  tnie,  it  was  near  a  public  road,  and  that  a  public 
road  is,  prima  facie  at  least,  a  public  place,  and  may  give  that 
character  to  places  in  sight  and  hearing  from  the  road.  State 
V.  Moriarty,  74  Ind.  103 ;  Canvile  v.  Slate,  35  Ala.  392 ;  Hen- 
derson V.  State,  59  Ala.  89 ;  Ford  v.  State  (Ala.)  26  South.  503. 
It  is  also  true  that  a  road  which,  though  not  a  regiilar  ]iublic 
liighway,  is  used  and  traveled,  is  a  public  ])laco.  Mills  v.  State, 
20  Ala.  86.  But  the  evidence  in  the  present  case  fails  to  show 
how  "near"  or  how  far  it  was  from  the  road  to  the  house,  or 
that  the  defendants  could  be  seen  or  heard  from  the  road.  So 
far  as  appears,  tlie  house  may  have  been  quite  a  distance  from 
the  road,  and  so  situated  that  the  defendants  could  not  have 
been  seen,  or  their  noise  heard,  by  persons  in  the  road.  Under 
such  circimistanccs,  the  existence  of  the  road  cannot  be  held 
sufficient  to  supply  the  necessary  element  of  a  public  place.  See 
Hecj.  V.  Hunt,  1  Cox,  Cr.  Cas.  177;  Gerrells  v.  State  (Tex.  Cr. 
App.)  26  S.  W.  394;  Graham  v.  State,  105  Ala.  130,  16  South. 
934.  The  judge  below  seems  to  have  taken  the  position  that 
the  place  was  made  public,  for  the  time  being,  by  tlie  gathering 
of  persons  there  for  the  purpose  of  dancing.  This  we  think  is 
not  tenable.  A  place  ordinarily  private  may  become  public, 
within  the  law  of  affrays,  by  being  thrown  open  to  the  public 
\\\wn  a  particular  occasion.  Sewell  v.  Taylor,  7  C.  B.  (N.  S.) 
160;  Turbeville  v.  State,  37  Tex.  Cr.  R.  145,  38  S.  W.  1010. 
Permitting  only  a  certain  class  of  the  public  to  enter  will  not 
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prevent  the  place  from  assununj?  the  character  of  a  public  placa 
Smith  V.  State,  52  Ala.  384;  Nickols  v.  State,  111  Ala.  58,  20 
South.  564.  It  has  been  held  that  an  asaoinblago  may  make 
a  place  tcjnporarily  public  {Finncm  v.  State,  115  Ala.  106,  22 
South.  693) ;  but  it  has  also  boon  hold  that  tho  assemblage  of  a 
few  persons  at  a  place  not  open  to  tho  public  will  not  so  operpto 
{Taylor  v.  State,  22  Ala.  15;  Coleman  v.  State,  20  Ala.  51), 
nor  tio  assemblage  of  persons  at  a  social  party  by  express  in- 
vitation (State  V.  Sowers,  52  Ind.  311).  "In  general,  tho 
place  must  be  one  to  which  people  are  at  the  time  privileged  to 
resort  without  an  invitation."  Bish.  St.  Crimes  (3d  Ed.)  § 
298.  In  the  present  case  it  does  not  appear  how  many  persons 
attended  the  dance,  or  were  in  and  about  the  house  at  tho  time 
of  tho  fighting.  The  evidence  does  not  show  certainly  tho 
presence  of  more  tiian  a  dozen  or  fifteen  people.  So  far  as  ap- 
pears, the  danco  was  entirely  private,  and  none  allowed  to  at- 
tend except  by  express  invitation  or  previous  arrangement.  Wo 
believe,  therefore,  that  tho  place  was  not  shown  to  be  so  open 
to  the  general  public,  or  to  any  portion  of  the  public,  as  to  con- 
stitute it  a  public  place,  within  the  meaning  of  the  law  of  af- 
frays. So  believing,  we  are  constrained  to  hold  that  tho  evi- 
dence failed  to  make  out  this  essential  element  of  an  affray, — 
that  the  fighting  was  in  a  public  place, — and  that  Ihe  verdicts 
of  guilty  were  contrary  to  law.  Judgment  in  each  case 
versed.     All  the  justices  concurring 
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NoTB  (by  J.  F.  G.)— In  his  work  on  Criminal  Evidence,  Roscoe  says— 
"An  affray  Is  the  fighting  of  two  or  more  persons  In  some  public  place, 
to  the  terror  of  the  King's  subjects;  for  If  the  fighting  be  in  private, 
It  Is  not  an  affray,  but  an  assault.  4  Bl.  Com.  145.  See  Timothy  v. 
Simpson,  1  Cr.  M.  &  R.  757.  It  differs  from  a  riot,  in  not  being  pre- 
meditated. Thus  if  a  number  of  persons  meet  together  at  a  fair  or 
market,  or  upon  any  other  lawful  or  Innocent  occasion,  and  happen  on 
a  sudden  quarrel  to  engage  In  fighting,  they  are  not  guilty  of  a  riot, 
but  of  an  affray  only  (of  which  none  are  guilty  but  those  who  actually 
engage  In  it) ;  because  the  design  of  their  meeting  was  innocent  and 
lawful  and  the  breach  of  the  peace  happened  without  any  previous  in- 
tention. Hawk.  P.  C.  b.  1,  C.  65,  S.  3.  Two  persons  may  be  guilty  of 
an  affray,  but  it  requires  three  or  more  to  constitute  a  riot.  Vide  post. 
Mere  quarrelsome  words  will  not  make  an  affray.  4  Bl.  Com.  146;  1 
Russ.  by  Grea.  292." 

See,  also,  2  McClaln  on  Criminal  Law,  sections  1006  to  1011  inclusive. 
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CoYLK  V.  State. 

Texas  Court  of  Crlm.  App.— 72  S.  W.  Rep.  847. 

Decided  March  4,  1903. 

Akfkay:*    Self  defense. 

1.  The  indictment  contained  two  counts — one  for  aggravated  assault 

and  one  for  affray.  There  was  some  evidence  to  show  that  the 
defendant  acted  In  self  defense.  The  Court  should  have  com- 
piled with  the  defendant's  request  and  instructed  the  jury  that 
the  law  of  self  defense  was  applicable  to  the  count  charging  affray. 

2.  Upon  such  an  indictment,  the  jury  finding  a  general  verdict  and 

assessing  the  punishing  at  a  fine  of  f5.00,  is  presumed  to  be  a 
verdict  that  he  is  guilty  of  an  affray. 

Appeal  froii.  Dallas  County  Court;  Hon.  Ed.  S.  Lauderdale, 
Judge. 
Will  Coylo  being  convicted  of  an  affray,  appeals.    Reversed. 

ir.  T,  Strange,  for  the  appellant. 

Howard  Martin,  Assistant  Attomey-Goncral,  for  the  State. 

iricNDKusox,  J.  Appellant  was  convicted  of  an  affray,  and 
his  punisiiment  assessed  at  a  fine  of  $5 ;  hence  this  appeal. 

Appellant  complains  of  the  action  of  the  court  refusing  to 
givo  a  charge  on  self-defense  as  against  the  count  charging  him 
with  an  affray.  We  have  examined  the  record,  and  find  that 
llio  information  contains  two  counts — one  for  aggravated  as- 
sault, and  one  for  an  affray.  The  court  gave  a  charge  on  self- 
d('f(^nso  in  resjwnse  to  the  first  count  on  aggravated  assault,  but 
failed  to  give  a  charge  on  self-defense  as  applicable  to  the  sec- 
ond count  on  affray,  although  a  charge  was  requested  by  ap- 
]iellant  on  this  subject.  The  verdict  is  general,  fin'^'ng  appel- 
lant guilty,  and  assessing  his  punirhment  at  a  fine  of  $5.  Evi- 
dently the  jury  found  appellant  guilty  of  an  affray,  and  not  of 
an  aggravated  assault.  The  State  contends  tliat  the  charge  on 
self-defense  is  not  applicable  to  an  affray,  and  cites  us  to  Pol- 
loch  V.  State,  32  Tex.  Cr.  R  29,  22  S.  W.  19.  We  have  ex- 
amined said  case,  and  do  not  regard  it  as.  applicable  to  this 
*See  Affbat  In  Table  of  Topics. 
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case,  or  as  deciding  that  one  charged  with  an  affray  cannot 
rely  on  self-defense.  The  headnot^s  are  misleading.  The 
opinion  itself  finds  that  self-defense  was  not  an  issue  in  the 
case,  and  that  defendant  could  not  justify  his  action  on  the 
ground  tliat  he  did  not  strike  the  first  blow.  We  have  examined 
the  facts  of  that  case,  and,  according  to  appellant's  own  testi- 
mony, he  did  not  fire  in  self-Jefense.  He  stated  that  ho  had  to 
fight  or  take  back  what  he  liaii  said,  having  applied  an  oppro- 
brious epithet  to  the  prosecutor;  and  that  he  got  out  of  his  gig, 
in  which  ho  was  riding,  for  the  purpose  of  fighting  the  other 
party.  In  this  case  there  was  a  quarrel  between  the  parties ; 
the  testimony  for  the  State  showing  that  defendant  occasioned 
the  quarrel,  while  appellant's  testimony  shows  that  prosecutor 
brought  it  about.  It  is  further  sho^vn  that  the  prosecutor  ad- 
vanced on  appellant,  and  when  he  saw  him  coming  he  picked 
up  a  stick  to  defend  himself  witli,  and  prosecutor  stnick  him 
on  the  head  before  he  did  anything.  Under  the  facts  of  this 
case  we  think  it  should  have  been  left  to  the  jury,  under  appro- 
priate instructions,  to  say  whether  or  not  appellant  acted  in  self- 
defense  in  engaging  in  the  fight.  We  do  not  imderstand  that 
a  person  charged  with  an  affray  cannot  set  up  self-defense,  and 
defeat  the  prosecution,  if  he  maintains  his  plea. 
The  judgment  is  reversed,  and  the  cause  remanded. 


N  :e. — See  2  McClain  on  Criminal  Law,  section  1007. 


State  v.  Feeeman,  et  al. 

127  N.  C.  544—37  S.  E.  Rep.  206. 

Decided  Nov.  20,  1900. 

Affray:*    Burden  of  proof — Friendly  scuffle — Practice. 

1.  A  counter  case  made  by  the  State,  and  filed,  not  considered;  be- 

cause the  same  did  not  conform  to  the  statute. 

2.  A  friendly  scuffle  on  a  public  highway  is  not  an  affray. 

3.  It  is  error  to  instruct  the  jury,  that  the  defendants  by  admitting 

there  was  a  scuffle,  assumed  the  burden  of  proving  that  the  same 
was  not  an  affray. 

♦See  Affbay  in  Table  of  Topics. 
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STATE  V.  FREEMAN  ET  AL.  7 

Appeal  from  Superior  Court  of  Montgomery  County;  Hon. 
Thomas  J.  Shaw,  Judge. 

Robert  Freeman  and  others  were  indicted  for  an  affray.  De- 
fendants found  guilty  of  assault.  State  accepts  a  verdict  of 
not  guilty  as  to  two  defendants.  Judgment  as  to  the  other  two, 
from  which  they  appeal.     Ee versed. 

Douglass  &  Simms,  for  the  appellants. 

Zeh.  V.  Walser,  Attorney-General,  for  the  State. 


FuECiiKS,  J.  The  defendants,  Robert  Freeman,  Bud  Mc- 
Konzie,  Iloiiry  Freeman,  and  Sam  McLeod,  were  indicted  for 
an  affray.  It  seems  from  the  record  that  all  fovir  of  the  de- 
fendants were  put  oji  trial,  and  the  jury,  "for  their  verdict, 
say  they  find  the  defendants  guilty  of  simple  assault.  Judg- 
ment: Defendants  fined  fifty  dollars  each,  and  each  pay  one- 
fourth  of  tlie  costs.  (State  accepted  a  verdict  of  not  giiilty  as 
to  defendants  Sam  McLcod  and  Henry  Freeman.)"  And  it 
seems  that  tlie  defendants  Henry  Freeman  and  A.  A.  McKenzie 
appealed.  It  also  appears  from  the  record  sent  up  that  de- 
fendants' counsel  made  up  a  statement  of  the  case  on  appeal, 
service  of  Avhich  was  accepted  by  the  solicitor  on  the  18th  day 
of  April,  1900.  There  also  appears  to  be  a  counter  case  made 
by  the  solicitor,  which  was  never  served,  nor  was  service  ac- 
cepted by  defendants  or  their  attoraeys,  but  on  the  back  of 
which  is  marked,  "Filed  May  28th,  1900." 

The  counter  case  not  having  been  served  or  acknowledged, 
and  not  having  been  filed  until  the  28th  of  May,  more  than  a 
month  after  service  was  accepted  by  defendants,  the  counter 
case  on  appeal  was  too  late,  even  if  we  were  to  hold  that  the 
word  "Filed"  of  itself  was  sufficient  to  comply  with  the  statute 
(section  550  of  lue  Code).  We  will  therefore  have  to  be 
governed  by  the  case  made  by  the  defendants ;  and,  as  we  have 
to  be  governed  by  the  defendants'  statement  of  the  case,  we  will 
say  that,  while  tliere  is  some  difference  in  the  statement  of  facts 
in  the  two  cases,  there  is  very  little  difference  in  that  part  of 
them  upon  which  our  opinion  is  based.  The  "case"  states  that 
"all  the  evidence  in  the  case  tended  to  show  that  the  defendants 
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w^re  under  the  influence  of  liquor,  and  while  returning  from  a 
fishing  party  along  the  public  road,  in  company  with  various 
other  parties,  engaged  in  a  friendly  scuffle,  when  the  defendant 
A.  A.  McKenzie  caught  his  foot  under  a  pole  and  fell,  and  the 
defendant  W.  E.  McKenzie  also  fell  over  the  same  pole,  and 
fell  on  the  defendant  McKenzie.     One  Seawell  Freeman,  who 
was  standing  near  by,  immediately  caught  the  defendant  Free- 
man by  the  arm,  lifted  him  up,  and  carried  him  into  a  lot  about 
twenty  yards  away,  when  the  defendant  picked  up  a  small  stick 
from  the  ground,  but  did  not  offer  or  attempt  to  use  tlie  stick. 
The  defendants  were  introduced,  and  testified  in  their  own  be- 
half.    They  admitted  that  they  engaged  in  a  scuffle,  but  de- 
clared that  they  [were]  not  mad,  and  that  the  engagement  was 
entirely  friendly.     His  honor,  among  other  things,  charged  the 
jury  that,  tlie  defendants  having  admitted  that  they  were  in 
a  scuffle,  the  burden  shifted  from  the  State,  and  the  defendants 
must  satisfy  the  jury  that  they  were  not  mad  and  fighting,  and 
that  the  encounter  was  a  friendly  one.     To  this  part  of  his 
honor's  charge,  defendants  excepted."     This  charge  in  this  bill 
is  an  affray  by  fighting  together  in  a  public  place.    There  must 
have  been  a  figliting,— an  affray, — before  there  f;ould  be  a 
criminal  offense.     State  v.  Crow,  23  N.  C.  375.     This  must  bo 
admitted  by  the  defendants,  or  found  from  the  evidence  by  the 
jury,  and  the  burden  is  on  the  State.     Every  man  is  presumed 
to  bo  innocent  until  he  confesses  his  guilt,  or  is  found  guilty  by 
a  jury  of  his  coimtry.     The  defendants  did  not  confess  their 
guilt.     Indeed,  they  denied  it     It  cannot  be  that  parties  '^en- 
gaged  in  a  friendly  scuffle"  are  guilty  of  an  affray,  and  this  is 
all  that  they  admitted.     Wo  see  very  little,  if  any,  evidence  of 
an  affray.     But,  if  there  had  been  over  so  much,  it  was  still  for 
the  jury  to  say  whether  there  was  an  affray  or  uv^t.     State  v. 
Baker,  05  K  C.  332.     That  is,  whether  the  defendants  were 
mad  and  fighting  or  not.     We  know  that  the  law  is  that  whore 
two  or  more  parties  are  indicted  for  an  affray,  and  the  affray 
(the  criminal  offense)  is  admitted  or  found  from  the  evidence, 
then  the  burden  is  shifted,  and  throAvn  upon  any  one  of  tho 
parties  engaged  in  the  affray  to  justify  or  excuse  himself  from 
guilt.     But  this  only  takes  place  after  the  offense  is  established. 
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To  apply  this  rule  before  a  breach  of  the  peace  has  been  estab- 
lished would  be  to  compel  the  defendant  to  prove  himself  inno- 
cent of  the  charge  preferred  against  him  by  the  State.  This 
is  in  violation  of  the  constitutional  rights  of  every  freeman, 
and  is  not  the  law.  If  the  judge  thought  there  was  enough 
evidence  to  carry  the  case  to  the  jury,  he  might  have  properly 
charged  them  that  if  they  found  from  the  evidence  that  the 
dofondants  were  made  and  were  fighting,  and  not  scuffling  (with 
proper  explanation  as  to  what  was  a  fight, — an  affray),  then  the 
burden  changed,  and,  if  any  or  either  one  of  tliem  was  not 
guilty,  the  burden  was  on  him  to  show  he  was  not.  If  it  was 
only  a  fridVidly  scuffle,  it  was  a  pretty  dear  one  to  them, — $50 
each,  and  one-fourth  each  of  the  costs.  There  was  error,  for 
which  there  must  be  a  new  trial.     Error. 


State  v.  Fritz. 

133  N.  C.  725—45  S.  E.  Rep.  957. 

Decided  Dec.  15,  1903. 

Affbay:*     Conviction  of,  on  indictment  charging  dueling — Elements 

of  the  offense. 

1.  "The  charge  of  the  greater  offense  warrants  a  conviction  of  a  lessor 

one  embraced  In  it." 

2.  The  indictment  charged  dueling.    The  proof  showed  a  fight  with- 

out the  use  of  weapons  entered  into  by  agreement.    The  verdict 
was  guilty  of  an  affray.    Verdict  sustained. 


Appeal  from  the  Superior  Court  of  McDowell  County. 

James  Fritz  was  indicted  for  dueling,  and  convicted  of  an 
nffray.     lie  ajipcala.     Affirmed. 

Ci.ARK,  C  J.  The  defendant  and  one  Hollifield  wore  in- 
dicted under  tlie  Code,  §  1012,  in  that  they  "did  unlawfully 
and  wilfully  send  and  accept  challenge  to  fight  a  duel  and  did 
fight  a  duel."     Fritz  alone  was  on  trial. 

The  jury  returned  the  following  facts,  found  as  a  special  ver- 

♦See  Affbay  In  Table  of  Topics. 
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diet:  "That  in  January,  1903,  the  defendants  had  a  fight  on 
Sunday,  on  Buck  Creek,  McDowell  County;  that  on  the  night 
l)ofore  the  fight,  Fritz  came  to  John  Padgett's  house,  where 
Hollifield  was,  and  said  he  would  fight  Ilollifield,  offered  to 
fight  him  then,  but  said  he  would  meet  him  any\vhero  and  fight 
fair.  No  time  and  place  were  agreed  upon  that  night  Fritz 
came  by  Padgett's  on  this  occasion,  cursing  Ilollifield  and  offer- 
ing to  fight ;  Ilollifield  sent  Padgett  to  see  Fritz  next  day,  and 
tell  him  to  come  down  and  fight ;  Padgett  went  and  told  Fritz 
what  Hollifield  said,  and  Fritz  said  he  would  come ;  the  agree- 
ment was  to  meet  at  a  certain  comer  tree  about  midway  between 
where  Hollifield  was  at  Padgett's  and  place  where  Fritz  was 
when  -witno?^  Padgett  delivered  the  message.  The  agreement 
was  to  fight  a  fair  fight  with  fists  and  hands,  and  not  to  use  any 
deadly  weapon.  On  tho  morning  of  this  day,  when  Padgett  de- 
livered the  message  to  Fritz  and  Fritz  agreed  to  fight,  Padgett 
told  Hollifield  or  sent  him  word  that  Fritz  would  come  and  fight 
at  the  comer  tree,  and  both  did  meet  there  that  day,  two  jwrsons 
coming  with  Padgett,  and  these,  with  the  others,  made  seven 
persons,  in  whose  presence,  and  in  two  minutes  after  meeting, 
they  did  fight  with  hands  and  fists,  and  without  the  use  of 
deadly  weapons,  until  one  was  pulled  off  the  other.  There  was 
no  serious  damage,  and  both  fought  a  fair  fight  with  fists  and 
hands.  If  upon  this  state  of  facts  tho  court  is  of  the  opinion 
that  the  defendant  is  guilty  of  the  offense  with  which  he  stands 
charged,  the  juiw  find  him  guilty;  but  if  the  court  is  of  tho 
opinion  that  the  defendant  is  not  guilty,  the  jury  find  him  not 
guilty."  Upon  these  facts  the  court  instmcted  the  jury  to  find 
the  defendant  not  guilty  of  fighting  a  duel  as  charged,  and  they 
so  found ;  and  tho  court  further  instructed  the  jurv  to  find  the 
defendant  guilty  of  an  affray  under  the  "bill,  and  tliey  so  found. 
Judgment  was  rendered  that  defendant  bo  discharged  as  to 
fighting  the  duel.  The  State  excepted  and  appealed.  The 
court  adjudged  that  the  defendant  pay  a  fine  of  $10  and  the 
costs  as  to  the  affray.     Defendant  apjxialed. 

In  tlie  appeal  by  the  State  there  is  no  error.  Webster's  Inter- 
national Dictionary  defines  "duel"  to  be :  "A  combat  between 
two  persons,  fought  with  deadly  weapons  by  agreement."    The 
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Century  Dictionary,  Worcester's,  and  Stormonth's  give  the 
same  definition,  as  does  also  Black's  Law  Dictionary.  Dueling 
was  an  offense  at  common  law.  4  Bl.  Com.  145.  In  2  Bishop's 
"Sew  Criminal  Law,  §  313  (2)  it  is  doubted  whether  the  use 
of  deadly  weapons  is  essential  to  a  duel,  but  the  fighting  must 
at  least  be  upon  such  mutual  agreement  as  permits  one  com- 
batant to  take  the  life  of  the  other.  10  A.  &  E.  Enc.  (2d  Ed.) 
311.  Both  at  common  law  and  imdcr  our  statute,  the  offense 
is  complete,  although  no  casualty  results.  It  is  clear  that 
hero  there  was  neither  an  invitation  to,  nor  an  engagement  by 
agi'eement  in,  a  deadly  combat.  If  the  parties  felt  that  they 
were  bound  to  fight,  it  is  to  their  ci*edit  that  they  both  kept  their 
agreement  "to  figlit  a  fair  fight  and  not  to  use  any  deadly 
weapon,"  and  that  no  serioixs  damage  was  done.  The  statute 
does  not  visit  such  conduct  as  this  with  deprivation  of  the 
privilege  of  holding  "any  ofiice  of  tmist,  honor  or  profit  in  the 
State,"  without  benefit  of  "any  party  or  reprieve  to  the  contrary 
notwithstanding."    Code,  §  1012. 

In  the  apjx?al  by  the  defendant  there  is  likewise  no  error. 
The  facts  found  certainly  constituted  an  affray,  which  is  a 
nmtual  fighting  of  two  or  more  by  consent  in  a  public  place. 
The  presence  of  seven  other  persons  made  it  a  public  place,  but 
if  in  a  private  place  it  is  still  an  assault.  State  v.  Balccr,  83  N". 
C.  650;  Bouvier's  Law  Diet.  "Affray."  An  affray  consists  of 
mutual  assaults,  of  which  one  ix?rson,  as  in  this  case,  may  be 
convicted,  where  the  other  may  be  acquitted  or  not  put  on  trial. 
State  V.  Brown,  82  E".  C.  585.  Dueling  is  simply  an  aggra- 
vated fonu  of  affray  (4  Bl.  Com.  145),  and  under  such  indict- 
ment the  parties  may  be  convicted  of  a  mutual  fighting  by  con- 
sent without  deadly  wea]X)n.  The  charge  gave  jurisdiction  to 
tlio  Superior  Court,  which  it  retains  though  the  proof  is  of  an 
offense  of  which  a  justice  of  the  peace  has  jurisdiction;  but  on 
conviction  of  tlie  simple  assault  the  punishment  must  not  be 
beyond  that  Avhich  a  justice  of  the  peace  could  impose.  State 
v.  Bay,  89  K  C.  587;  State  v.  Fespei-man,  108  K  C.  770,  13 
S.  E.  14.  The  charge  of  the  greater  offense  warrants  a  convic- 
tio7i  of  a  lesser  one  embraced  in  it,  just  as  on  an  indictment  for 
murder  there  can  bo  a  conviction  of  murder  in  the  second  de- 
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grce  or  mariilaughter,  a  principle  which  chapter  G8,  p.  118, 
Laws  1885,  extends  to  authorize  a  conviction  of  assault,  if  the 
evidence  warrants  it,  though  the  prisoner  is  acquitted  of  the 
felony,  upon  an  indictment  for  any  felony  which  includes  an  as- 
sault as  an  ingTedient. 
No  error. 


STATf,  ■'  Griffin  et  al. 

125  N.  C.  602— o4  S.  E.  Rep.  513. 

Decided  Dec.  12,  1899. 

Affrat:*   Assault  and  battery— Instructions. 

1.  "When  the  affray  '•harged  Is  the  fighting  of  two  or  more  persons 

on  a  public  highway  or  street,  or  simply  In  a  public  place,  the 
Indictment  is,  in  effect,  merely  for  the  several  assaults  and  bat- 
teries, one  bill  being  used  simply  to  avoid  several  trials  for  the 
same  offense." 

2.  It  was  not  error  for  the  Court  to  instruct  the  jury  upon  "the  law 

as  to  mutual  assaults  and  batteries,  without  charging  the  specific 
law  as  to  affrays."  , 

Appeal  from  the  Superior  Court  of  Union  County ;  Hon.  A. 
L.  Coble,  Judge. 

William  Griffin  and  others  being  convicted,  they  appeal. 
Affirmed. 

Armfield  &  Williams,  for  the  appellant 

Broivn  Shepherd  and  the  Attorney-General,  for  the  State. 

Clark,  J.  The  indictment  is  lost,  but  an  agreement  is  sent 
up  in  the  record  that  it  was  in  the  usual  form  for  an  "affray." 
Four  defendants  were  on  trial.  The  evidence  was  that  tlic 
melee  occurred  in  the  road,  but  it  was  not  stated  whether  or  not 
it  was  a  public  road.  The  defendants  asked  the  court  to  charge 
the  jury  that  they  must  acquit  the  defendants  unless  they  were 
satisfied  beyond  a  reasonable  doubt  that  the  fighting  was  in  a 
public  place,  and  excepted  to  the  refusal  so  to  charge.     An 

*See  Affbat  In  Table  of  Topics. 
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affray  may  be  committed  by  "going  armed  with  unusual  and 
dangerous  weapons,  to  the  terror  of  the  people."  State  v. 
Iluntly,  25  N".  C.  418.  But  when  the  affray  charged  is  the 
fighting  of  two  or  more  persons  on  a  public  highway  or  street, 
or  simply  in  a  public  place,  the  indictment  is,  in  effect,  merely 
for  the  several  assaults  and  batteries,  one  bill  being  used  simply 
to  avoid  several  trials  for  the  same  offense.  This  is  recognized 
in  State  v.  Baker,  83  N.  C.  049,  in  which  it  is  said  the  public 
l>lace  need  not  be  specified,  and,  of  course,  therefore  it  need  not 
be  proved.  In  the  same  case  it  is  said  that,  on  an  indictment 
for  an  affray,  one  may  be  convicted,  and  the  other  acquitted; 
fur,  the  indictment  being  for  mutual  assaults,  the  defendant 
is  "convicted  of  the  offense  with  which  he  is  legally  charged," — 
citing  State  v.  Brown,  82  E".  C.  585,  which  holds  that  an  in- 
dictment on  a  conviction  for  an  affray  may  be  legally  described 
as  for  an  assault  and  battery,  citing  State  v.  Allen,  11  N.  C. 
35G,  and  State  v.  ^Vilson,  61  K  C.  237. 

This  disposes,  also,  of  the  exception  that  the  court  charged 
the  law  as  to  mutual  assaults  and  batteries,  without  charging 
the  specific  law  as  to  affrays.  This  Avas  for  the  very  sufficient 
reason  that,  when  the  affray  is  charged  to  have  been  by  fighting 
of  two  or  more,  there  is  no  distinction  between  the  law  of  affray 
and  that  of  assault  and  battery,  by  which  it  is  committed. 
State  V.  Peiry,  50  N.  C.  9.  The  other  prayer  for  instruction 
was  given  in  substance,  and  need  not  be  considered.     Affirmed. 

Note. — See  2  McClaia  on  Criminal  Law,  section  1011. 


State  v.  McClellan  et  al. 

23  Mont.  532—75  Am.  St.  Rep.  558—59  Pac.  Rep.  924. 

Decided  Feb.  5,  1900. 

Alibi:*    Burden  of  proof — Reasonable  doubt — Instructions — Witness — 
Cross-examination  and  re-direct  examination. 

1,  The  burden  of  proof  is  not  shifted  by  the  defense  of  an  alibi,  and 
defendant  cannot  be  convicted  if  the  evidence  raises  a  reasonable 
doubt  of  his  presence  at  the  time  and  place  where  the  crime  was 
committed. 

*See  Alibi  in  Table  of  Topics. 
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2.  Defendant  cannot  predicate  error  on  the  giving  of  an  Instruction 

which  he  requested. 

3.  An  erroneous  instruction  charging  that  the  defense  of  an  alibi,  to 

be  entitled  to  consideration,  must  be  proved  by  the  defendant,  Is 
not  cured  by  a  subsequent  charge  telling  the  jury  to  acquit  If 
they  had  a  reasonable  doubt  of  defendant's  presence  at  the  time 
and  place  of  the  commission  of  the  alleged  crime,  as  said  charges 
are  irreconcilable  and  misleading. 

4.  Where  the  prosecuting  witness  testified  on  cross-examination  that 

he  bad  been  in  jail,  he  may,  on  re-direct  examination,  explain  the 
circumstances  of  his  imprisonment. 

5.  Where  a  witness  for  the  State  testified  that  the  prosecuting  witness 

had  paid  out  money  for  drinks  in  a  saloon  before  the  alleged  rob- 
bery was  committed,  it  was  competent  on  cross-examination  to 
show  that  the  prosecuting  witness  had  spent  all  his  money  before 
the  robbery. 

6.  There  Is  no  error  In  refusing  an  Instruction  in  a  criminal  case 

which  singles  out  one  witness,  and  directs  the  jury  to  consider  his 
condition  in  particular  at  the  time  of  the  transactions  concerning 
which  he  testified. 

7.  It  is  not  error  for  the  court  to  refuse  a  request  to  charge  as  to  the 

duty  of  the  jury  In  their  consideration  of  the  testimony  of  the 
defendant,  where  such  subject  is  sufllciently  covered  by  the  in- 
structions of  the  court. 


Appeal  from  District  Court  of  Ravalli  County ;  Hon.  Frank 
H.  Woody,  Judge. 

Arthur  McClellan  and  Michael  Ilorrigan  were  convicted  of 
robbery,  and  they  appeal.     Reversed. 

B.  Lee  McCuUoch  and  Cmtchfidd  &  Draffcn,  for  appellants. 
G.  B.  Nolan,  Attorney-General,  for  the  State. 

Hunt,  J.  Defendants  appeal  from  a  judgment  of  convic- 
tion of  robbery  and  from  an  order  overruling  their  motion  for 
a  new  trial. 

1.  On  the  trial,  defendants  introduced  evidence  tending  to 
support  an  alxU.  The  court  gave  the  following  instruction  at 
the  request  of  the  State  {-^o.  13)  :  "Tlio  court  instructs  tho 
jury  that  the  defense  of  alibi,  to  be  entitled  to  consideration, 
must  be  such  as  to  show  that  at  the  very  time  of  the  commis- 
sion of  the  crime  charged  the  accused  was  at  another  place,  so 
far  away,  or  under  such  circumstances,  that  he  could  not,  with 
any  ordinaiy  exertion,  have  reached  the  place  where  the  crihie 
was  committed,  so  as  to  have  participated  in  the  commission 
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tliereof.  Tho  burden  is  upon  the  defendant  to  prove  this  de- 
fense," and  then  instructed  as  follows,  at  the  defendants'  re- 
quest (No.  14)  :  "Tho  court  instructs  the  jury  that  one  of  the 
defenses  interposed  by  defendants  in  this  case  is  what  is  kno\ni 
in  law  as  an  alibi;  that  is,  that  the  defendants  were  at  another 
place  at  the  time  of  tho  alleged  commission  of  tho  crime. 
If  proved, — and  all  of  the  evidence  bearing  upon  that  point 
should  be  carefully  considered  by  tho  jury, — or  if,  in  view  of  all 
the  other  evidence,  the  jury  have  any  reasonable  doubt  as  to 
whether  these  defendants  were  in  some  other  place  when  the 
crime  is  alleged  to  have  been  committed,  they  should  give  the  de- 
fendants the  benefit  of  the  doubt,  and  find  them  not  guilty.*' 
"The  court  instructs  the  jui-y  that,  as  regards  the  defense  of  an 
alibi,  the  defendants  are  not  recpiired  to  prove  it  beyond  a  rea- 
sonable doubt  to  entitle  them  to  an  acquittal.  It  is  sufiicient  if 
the  evidence  upon  that  jwint  raises  a  reasonable  doubt  of  their 
presence  at  the  time  and  place  of  the  commission  of  the  alleged 
crime."  Defendants  insist  that  tho  first  of  these  instructions 
•quoted  was  erroneous  in  itself,  and  not  cured  by  the  two,  or 
either  of  them,  thereafter  given.  This  contention  is  sound. 
Evidence  of  an  alibi  is  competent  imder  defendants'  plea  of  not 
guilty.  Xo  special  averment  need  be  made  to  warrant  the  in- 
troduction of  testimony  in  support  of  it.  The  state  must  prove 
the  pi'csence  of  the  defendant  as  part  of  the  essence  of  the  crime 
as  charged,  except,  of  course,  where  such  presence  is  unneces- 
sary ;  but  that  phase  of  the  law  we  need  only  mention.  There 
is  no  ■prima  faci  case  without  showing  the  presence  of  the  de- 
fendant; therefore  defendant  may  rebut  the  evidence  of  the 
fact  of  his  presence  by  evidence  of  the  fact  that  he  was  not 
present  Alibi  is  not  a  special  defense  changing  the  pre- 
sumption of  innocence,  or  relieving  the  State  of  its  bur- 
den of  proving  the  guilt  of  the  defendant  beyond  a  reason- 
able doubt.  Bish.  Cr.  Proc.  §  lOGO.  Tho  defendant  is 
not  bound  to  establish  it  by  a  preponderance  of  the  evidence. 
State  V.  Spotted  Ilawl',  22  Mont.  33,  55  Pac.  102G.  It  is  true 
that,  when  the  State  has  made  out  a  prima  facie  case  of  guilt, 
the  burden  is  then  upon  the  defendant  to  rebut  such  a  showing ; 
but,  if  he  relies  upon  an  alibi,  he  is  not  obliged  to  prove  it  as  an 
offect  by  a  preponderance  of  evidence,  for  he  need  only  rebut 
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the  evidence  of  his  presence  by  such  an  amount  of  evidence  as 
will,  upon  a  consideration  of  the  whole  case,  raise  a  reasonable 
doiibt  of  his  guilt  of  the  crime  for  which  ho  is  on  trial.  Schultz 
V.  Tcrritonj  (Ariz.)  52  Pac.  352,  (11  Am.  Crim.  Eep.  44).  It 
is  a  necessary  sequence  of  the  statement  that,  when  the  defend- 
ant must  be  proven  guilty  by  the  State  beyond  a  reasonable 
doubt,  if  there  is  a  reasonable  doubt  whether  he  was  present 
or  absent  when  and  where  the  crime  was  committed,  a  reason- 
able doubt  of  his  guilt  has  arisen,  and  acquittal  must  follow. 
The  somewhat  confused  question  of  how  the  defense  of  an  alihi 
relates  to  the  whole  case  in  criminal  law  simplifies  itself  when 
we  discard  the  illogical  doctrine  that  it  is  an  affirmative  defense, 
to  be  proved  by  the  defendant,  and  substitute  therefor  the  doc- 
trine, which  easily  flows  from  the  premises  already  stated,  that 
it  is  but  one  of  the  many  defenses  offered  in  rebuttal  of  the 
State's  evidence,  carrying  with  it  to  the  defendant  no  burden  of 
proof  other  than  the  obligation  to  introduce  evidence  sufficient 
to  raise  a  reasonable  doubt.  This  he  may  do  by  evidence 
sufficient  to  raise  a  reasonable  doubt  of  his  presence  at  the  place 
where  the  act  was  done,  and  this  doubt  may  arise  without  its 
springing  from  an  affirmatively  proved  fact  that  he  was  some- 
where else  at  the  time,  and  could  not  have  committed  it.  Sec- 
tion 3101,  Code  Civ.  Proc. ;  Commonwealth  v.  Choate,  105 
Mass.  451;  Johnson  v.  State,  21  Tex.  App.  368,  17  S.  W.  252, 
11  Am.  Crim.  Rep.  note,  79 ;  State  v.  Taylor,  118  Mo.  153,  24 
S.  W.  449,  11  Am.  Crim.  Rep.  51 ;  Peyton  v.  State,  54  Neb. 
188,  74  N.  W.  597,  11  Am.  Crim.  Rep.  47.  Subjected  to  the 
test  of  these  principles,  instruction  No.  13  was  erroneous.  Ita 
effect  was  to  prevent  the  jury  from  giving  consideration  to  the 
defendants'  evidence  tending  to  establish  an  alibi  unless  they 
had  carried  their  burden,  and  proved  the  defense,  whereas  the 
court  ought  to  have  charged  that  it  was  the  duty  of  the  jury  to 
consider  all  the  evidence  before  them,  including  that  bearing 
upon  the  alihi,  and  conclude  from  the  whole  thereof  whether  the 
guilt  of  the  defendants  was  proven  beyond  a  reasonable  doubt. 
It  follows  that  the  burden  of  proof  was  not  altered  by  the  de- 
fense of  an  alibi.  If  the  defendants'  evidence  upon  that  point 
raised  a  reasonable  doubt  of  their  guilt,  it  became  the  duty  of 
the  jury  to  acquit,  even  though  they  were  not  satisfied  that  the 
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alihi  wns  clearly  established  as  a  fact.  State  v.  Taylor,  supra j 
Walters  v.  State,  39  Ohio  St.  215,  4  Am.  Crim.  Rep.  33; 
People  V.  Roberts,  122  Cal.  377,  55  Pac.  137,  11  Am.  Crim. 
Rep.  31.  Wliat  we  have  just  said  pertains  in  many  respects  to 
instruction  Xo.  14,  given  at  defendants'  request,  although,  were 
it  not  for  the  greater  and  further  extending  error  throughout 
instruction  13,  given  at  the  instance  of  the  prosecution,  wo 
should  not  reverse  the  case  for  the  erroneous  principle  an- 
nounced in  !N^o.  14,  inasmuch  as  defendants  cannot  predicate 
error  upon  the  giving  of  an  instruction  requested  by  themselves. 
Territory  v.  Burgess,  8  Mont.  57,  19  Pac.  558.  Instruction 
'So.  15  was  not  consistent  with  Xo.  13.  The  one  (No.  13)  re- 
quired the  defendants  to  prove  an  alihi,  and  authorized  an 
acquittal  on  that  ground  only  if  the  defendants  proved  the  alihi. 
Evidence  only  tending  to  prove  it,  did  not  permit  the  considera- 
tion of  the  alihi  as  a  defense.  It  was  useless  to  defendants  un- 
less they  had  established  the  fact.  Thus  a  reasonable  doubt  o£ 
the  presence  of  the  defendants  at  the  commission  of  the  offense- 
chariiod  coiild  not  avail  them,  for  they  were  obliged  to  prove 
their  ahsence  as  a  fact  in  negation  of  the  State's  necessary  proof 
of  the  fact  of  presence.  No.  15,  on  the  other  hand,  told  the 
jury  to  acquit  if  they  had  a  reasonable  doubt  of  defendants' 
presence  at  the  time  and  place  of  the  commission  of  the  alleged 
crime.  To  clearly  reconcile  these  confusing  statements  is  im- 
possible. The  Supreme  Court  of  Iowa,  in  State  v.  Maker,  74 
Iowa,  77,  37  N.  W.  2,  has  said  that  substanially  similar- 
charges  are  not  necessarily  inconsistent  or  contradictory,  rest- 
ing their  opinion  upon  the  difference  between  a  defense  and 
the  evidence  tending  to  establish  a  defense.  But  the  learned 
court  assume,  as  a  matter  of  course,  that,  if  the  alibi  is  not 
established  by  a  preponderance  of  evidence,  it  is  not  to  be  con- 
sidered as  proved,  and  that,  unless  so  proved,  it  can  have  no 
consideration  in  controlling  their  finding  on  the  defense  of  an 
alibi.  With  this  assumption  we  cannot  agi'ee.  In  our  opinion, 
too,  the  argument  that  a  jury  would  be  able  to  draw  the  dis- 
tinction recognized  by  the  Iowa  court,  at  least  without  special 
explanation  of  its  possible  existence,  is  strained.  The  em- 
phasized error  in  No.  13  cannot  well  be  harmonized  with  the 
Vou  XII— 8 


18 


AMERICAN  CRIMINAL  REPORTS. 


i 


i^ 


proposition  in  No.  15  without  overlooking  tlio  full  npplicnl)ili(y 
of  the  doclrino  of  rcnsonablo  doubt  to  tho  whole  case,  am]  for 
that  rcaanii  tlio  instructions  are  misleading.  Tho  diseordnnco 
between  the  rule  that  a  reasonable  doubt  justifies  an  acquittal, 
yet  that,  where  defendants  rely  upon  an  tilibh  they  must  jn'ovo 
it  by  a  preix)nderaneo  of  evidence,  is  especially  ■well  pointed  out 
by  the  very  strong  reasoning  of  Chief  Justice  Adams  in  his 
dissenting  opinion  in  Shtle  v.  llamiUon,  67  Iowa,  590,  11  X. 
W.  5,  and  by  Judge  Fuller,  dissenting,  in  State  v.  Thornton 
(S.  D.)  73  X.  W.  19G,  41  L.  E.  A.  5;:;0.  In  conclusion,  our 
opinion  is  that  instruction  Xo.  13  was  radically  wrong,  and 
that  the  prejudice  done  by  it  to  the  di'fendants'  rights  was  not 
cured  by  instruction  No.  15,  for  tho  two  arc  inharmonious  and 
misleading.  Wo  will  briefly  notice  a  few  points  that  are  apt 
to  arise  on  another  trial  of  the  case: 

2.  The  prosecuting  witness  testified  on  his  cross-examina- 
tion that  he  had  been  in  jail  in  the  springtime  of  tho  season  of 
the  trial.  On  re-direct  cxanilnation  the  county  attorney  asked 
him  to  state  why  ho  had  been  in  jail.  The  defendant  objected, 
and  the  court  overniled  the  objection.  The  court  was  clearly 
correct.  Doubtless  tho  purpose  of  eliciting  tho  fact  from  tho 
witness  that  ho  had  been  in  jail  was  to  effect  tho  credibility 
of  his  testimony,  so  it  became  admissable  for  him  to  explain 
tho  circumstances  of  his  imprisonment 

3.  A  witness  for  the  State  testified  that  the  prosecuting  wit- 
ness had  been  drinking  with  the  defendants  in  a  saloon  about 
the  time  of  tho  alleged  robbery.  On  cross-examination  he  testi- 
fied to  the  fact  that  the  prosecuting  witness  was  "treating"  other 
persons,  and  "paying  for  the  drinks."  The  defendants  then 
interrogated  the  witness  with  a  view  of  eliciting  how  much 
money  the  prosecuting  witness  expended  in  the  saloon  on  the 
evening  of  the  alleged  robbery.  The  court  stopped  tho  ex- 
amination for  the  reason  that  it  was  not  proper  cross-examina- 
tion. We  think  the  court  erred  in  this  ruling.  Tho  witness 
having  testified  to  the  fact  that  the  prosecuting  witness  had  paid 
out  money  for  drinks  before  the  alleged  crime  was  committed, 
it  was  competent  on  cross-examination  to  test  the  witness' 
.means  of  knowledge  concerning  the  money  paid  out,  and  to 
show,  if  it  could  be  shown,  that  the  prosecuting  witness  had  ex- 
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jtoiulod  all  tho  money  ho  had  boforo  tlio  crime  clinrgcd  was 
cuininittod. 

4.  Tho  dofendauta  asked  for  an  instruction  tolling  the  jury 
that  it  was  thoir  duty  to  tnko  into  consideration  "tho  condition 
tho  witness  was  in  at  the  time  of  the  transactions  concprniiii^ 
which  he  testifies,  08  a  test  of  the  accuratoness  of  his  state- 
ments." It  was  not  error  to  refuse  an  instruction  whioh 
singled  out  one  witness,  and  directed  tho  jury  to  consider  his 
condition  in  particular. 

5.  The  court  refused  to  charge  that  the  jury  had  no  right  to 
disregard  the  testimony  of  the  defendants  ir  rely  becaus'  they 
wore  the  defendiints,  ond  stood  charged  with  tho  coniinission 
of  a  crime;  and,  furthermore,  that  the  defendants'  testimony 
should  he  fairly  and  impartially  considered,  together  with  all 
the  other  evidence  in  the  case.  There  was  no  error  in  the  re- 
fusal of  the  court  to  give  this  instruction,  for  tlie  court  charged 
that  the  defendant  in  a  criminal  action  maj'  testify  in  his  own 
belialf,  and  that  tho  jury,  in  judging  of  his  credibility  and  tho 
weight  to  be  given  his  testimony,  should  take  into  consideration 
the  fact  that  he  is  tho  defendant,  and  the  nature  and  enonnity 
of  the  crime  of  which  ho  is  accused.  There  was  also  a  general 
charge  that  a  witness  is  presumed  to  speak  the  truth,  but  that 
this  presumption  might  be  expelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  by  contradictory  evidence,  and  that  the  jury  were 
the  exclusive  judges  of  his  credibility.  We  hold  that  this  was 
sufficient,  and  that  there  was  no  error  in  refusing  the  instruction 
requested. 

6.  Appellants  make  the  point  that  the  evidence  is  insufficient 
to  sustain  the  verdict.  There  was  ample  evidence  to  warrant 
the  submission  of  the  case  to  the  jury.  The  judgment  and  or- 
der appealed  from  are  reversed,  and  the  cause  remanded,  with 
directions  to  proceed  as  herein  indicated.  Reversed  and  re- 
manded. 


Bkantly,  C.  J.,  and  Pigott,  J.,  concur. 

Note  (by  J.  P.  G.). — ^There  is  an  apparent  inconsistency  in  this  opin- 
ion.   If  the  State  must  prove  guilt  beyond  all  reasonable  doubt,  and 
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If  the  burden  of  proof  never  shifts,  the  burden  is  not  on  the  defendant 
to  create  a  reasonable  doubt. 

In  a  criminal  case  a  reasonable  doubt  may  exist  because  of  Insuffi- 
ciency of  evidence  given  on  behalf  of  the  prosecution;  or  by  reason  of 
evidence  given  on  behalf  of  the  defendant;  or  because,  considering  all 
of  the  evidence,  the  mind  Is  not  convinced  beyond  a  reasonable  doubt. 

It  Is  true  that  when  the  prosecution  has  closed  Its  case,  and  the  de- 
fendant moves  for  a  verdict  of  acquittal,  the  court  may  overrule  the 
motion,  because  in  the  opinion  of  the  court,  if  the  witnesses  are  be- 
Ueved,  there  Is  a  privm  facie  case  to  go  *o  the  jury;  but  when  the 
case  goes  to  the  jury  all  the  evidence  goes  together  as  a  unit,  and  the 
question  then  is:  After  considering  all  of  the  evidence,  is  the  defendant 
proven  guilty  beyond  all  reasonable  doubt? 

On  an  indictment  for  assault  and  battery,  where  the  evidence  on  the 
part  of  the  prosecution,  considered  by  itself,  would  sustain  a  verdict 
of  guilty;  and  the  defendant  admits  the  encounter,  but  says  that  he 
acted  in  self-defense,  no  burden  rests  on  the  defendant  to  create  a  rea- 
sonable doubt;  yet  where  the  defendant  does  not  admit  any  material 
allegation  of  the  charge,  but  simply  denies  his  presence  at  the  sup- 
posed offense.  It  is  claimed  that  he  should  create  a  reasonable  doubt. 

If  the  burden  is  on  the  defendant  to  prove  any  part  of  his  defense, 
it  is  the  burden  to  prove  a  fact;  and  not  to  simply  cause  confusion  and 
doubt  in  the  evidence,  so  that  there  is  no  proof.  Consequently,  those 
courts  that  hold  that  the  burden  is  on  the  defendant  to  make  out  his 
defense  by  a  preponderance  of  evidence,  are,  in  a  sense,  more  logical 
than  those  who  hold  that  the  evidence  of  the  defense  should  raise  a 
reasonable  doubt.  The  error  lies  in  this:  It  is  falsely  assumed  that  the 
defendant  undertakes  to  prove  that  he  was  at  a  specific  place,  other 
than  that  of  the  alleged  crime;  and  that  consequently  that  contention 
becomes  a  material  issue  in  the  case;  whereas.  In  fact,  the  only  Issue  is: 
Was  the  defendant  at  the  place  of,  and  did  he  commit,  the  alleged 
crime?  His  defense  is  purely  a  negative  one.  In  denying  his  pres- 
ence he  incidentally  shows  where  he  was  at  such  time,  merely  as  a 
corroborative  circumstance  to  sustain  his  direct  denial.  (This  subject 
is  more  fully  reviewed  In  notes  to  11  Am.  Crim.  Rep.,  page  77.  See, 
also,  Johnson  v.  State,  21  Tex.  App.  368,  17  S.  W.  Rep.  252,  11  Am.  Crlm. 
Rep.  79.) 

The  theory  that  while  the  burden  of  proof  In  a  criminal  case  never 
shifts;  but  that  the  law  requires  the  defendant.  In  cases  of  this  kind, 
to  create  a  reasonable  doubt,  arises  from  a  desire  to  compromise  with 
decisions  based  upon  false  premises;  and  in  a  degree  to  follow  those 
decisions,  which  should  either  be  ignored  or  overruled. 

The  difficulty  in  the  present  case  {State  v.  McClellan)  seems  to  be 
a  reluctance  to  expressly  overrule  an  erroneous  doctrine  announced  in 
State  V.  Spotted  Hawk.  In  the  present  case  the  court  seems  to  hp^'e 
been  well  advised  as  to  the  law;  while  in  State  v.  f^potted  Hawk  the 
only  authority  cited  Is  Thompson  on  Trials.  Mr.  Thompson  In  his 
work  (section  2437)  seems  to  adhere  to  the  doctrine  of  proving  an  alibi; 
and  says:  "This  view,  that  the  doctrine  Is,  that  the  burden  of  proof  to 
establish  an  alibi  is  on  the  defendant,  and  that  this  defense  must  be 
established  by  a  preponderance  of  evidence,  has  gained  considerable 
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foothold,  and  is  possibly  the  prevailing  view."  He  cites  the  Iowa  cases 
as  his  authority,  admitting  that  a  minority  of  that  court  (two  out  of 
five  judges)  "endeavored  to  break  away"  and  announce  the  Indiana 
rule.  These  Iowa  cases  are  reviewed  on  pages  86-88,  11  Am.  Crim. 
Rep. 

In  State  v.  Spotted  Haick  the  court  said:  "While  the  burden  of  es- 
tablishing an  alihi  beyond  a  reasonable  doubt,  or  even  by  a  prepon- 
derance of  the  evidence,  does  not  rest  upon  the  defendant  (2  Thomp- 
son on  Trials,  section  2435),  the  burden  certainly  does  rest  upon  him 
to  furnish  the  proof  tending  to  establish  it.  (Id.)  Therefore,  taking 
the  instruction  given  by  the  court  as  a  whole,  it  Is  correct,  and  covers 
the  whole  ground.  It  expressly  leaves  the  question  of  reasonable  doubt 
for  the  jury  to  determine,  upon  all  the  evidence,  and  the  use  of  the 
word  'proven'  does  not  cast  any  other  burden  upon  the  defendant  than 
that  he  should  furnish  some  proof  tending  to  establish  the  defense 
upon  which  he  relies." 

Had  the  same  authorities  been  reviewed  in  State  v.  Spotted  Hawk 
as  are  cited  in  the  present  case,  probably  a  different  doctrine  would 
have  been  announced. 

In  sustaining  our  position  we  refer  to  cases  In  11  Am.  Crlm.  Rep. 
on  pases  31,  33,  36,  44,  47  and  51;  notes  In  that  volume  on  pages  77 
to  88  inclusive;  and  Walters  v.  State,  39  Ohio  State,  215,  4  Am.  Crlm. 
Rep.  33. 

An  illustrative  case. — Our  contention  is  well  illustrated  by  a  case 
tried  in  the  criminal  court  of  Cook  county  March,  1903,  In  which  the 
writer  was  counsel  for  the  defendants.  In  that  case  the  prosecuting 
witr.ess  had  evidently  been  instructed  to  avoid  giving  dates;  and  was 
studiously  following  that  line;  but  finally  stated  with  great  positive- 
r.t^is,  that  a  certain  material  matter  antecedent  to  the  alleged  crime, 
transpired  with  the  witness  and  one  of  the  defendants  In  the  week 
commencing  September  21,  1902.  The  defense  proved  by  documentary 
evidence  that  on  Thursday  that  week,  that  defendant  was  due  in  the 
city  of  Washln^rton;  and  proved  by  his  stenographer  that  he  was 
absent  jrum  Chicago  for  about  ten  days.  Including  that  particular 
week;  a  Chicago  lawyer  testified  that  he  met  him  that  week  before 
a  patent  commissioner  at  Washington;  while  the  defendant  gave  a  full 
account  of  his  absence  and  route  of  travel,  stating  that  he  was  at 
Washington,  Pittsburgh  and  other  eastern  cities.  Thus,  we  were  not 
attempting  to  locate  him  at  a  particular  hour  or  day;  and  were  not 
attempting  to  prove  an  alibi;  but  were  simply  negativing  the  state- 
ment that  he  was  connected  In  a  certain  supposed  matter  that  week 
in  Chicago,  In  that  he  was  absent  from  Chicago  during  the  entire  time; 
accordingly  on  that  part  of  the  case  the  Issue  was:  Did  he  participate 
in  a  certain  matter  in  Chicago,  at  any  time,  during  that  particular 
week?  The  entire  evidence  not  sustaining  the  affirmative  of  this  Issue 
beyond  all  reasonable  doubt  the  case  failed  and  both  defendants  were 
acquitted. 

Criticisms  on  the  use  of  the  word  "alibi" — A  semi-approved  instruo- 
tion.— In  State  v.  Jones,  153  Mo.  457,  55  S.  W.  Rep.  80,  decided  Janu- 
ary 23,  1900,  the  court  said: 

"It  is  strongly  insisted,  also,  that  the  court  erred  In  refusing  de* 
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fendanfs  request  for  his  Instruction  No.  3,  which  told  the  Jury  that. 
U  the  evidence  of  defendant  tending  to  prove  that  at  the  ime  of  the 
alleged  robbery  he  was  at  his  father's  house  xsas  sufficient  to  .duce 
a  reasonable  doubt  as  to  whether  he  was  at  the  house  of  Hunter  at 
said  time,  the  jury  would  acquit  him.  ,  ^         ^  ,  „ 

"This  unquestionably  was  the  law,  and  should  have  been  given,  if 
the  court  had  not  already  given  substantially  the  same  instruction  in 
its  own  instructions  (No.  4),  in  these  words: 

"  'No  4  The  jury  are  Instructed  that  the  defendant  alleges  as  a  de- 
fense in  this  cause  an  alibi;  that  is,  he  says  he  was  not  present  at  the 
time  and  place  of  the  alleged  robbery,  hut  was  elsewhere.  Now,  if  the 
jury  find  from  the  evidence  in  the  cause  that  the  defendant  was  else- 
where than  at  the  place  of  the  alleged  robbery  at  the  time  of  the  alleged 
robbery,  then  they  should  find  the  defendant  not  guilty;  and  if,  upon 
a  full  consideration  of  all  the  evidence  in  the  cause,  the  jury  have  a 
reasonable  doubt  as  to  said  aliU,  they  should  acquit  him.' 

"Counsel  criticise  this  instruction  as  being  unprecedented.  It  is 
complained  that  the  court  used  a  Latin  word,  'aliU:  This  is  true,  but 
it  is  of  such  common  use  that  it  is  doubtful  whether  the  average  jury- 
man would  hesitate  a  moment  as  to  its  meaning.  However,  the  court 
interpreted  it  fully  to  the  jury.  Having  done  this,  it  told  the  jury  that, 
it  the  dpfenrlant  was  elsewhere  than  the  place  of  robbery  when  it  was 
committed,  they  would  acquit  him,  or,  if  they  had  a  reasonable  doubt 
as  to  said  alibi,  they  would  acquit  him.  While  we  agree  with  counsel 
that  it  would  have  been  better  to  have  used  plain  English  words  in  the 
last  clause  of  the  instruction.  Instead  of  the  word  'alihi'  we  cannot 
doubt  that,  taking  this  instruction  as  a  whole,  it  was  understood  by 
the  jury;  and,  if  it  was,  no  injury  resulted,  as  it  certainly  announced 
a  correct  principle  of  law." 

The  use  of  the  term  "aliM,"  as  designating  a  particular  class  of  de- 
fense should  he  discontinued.— See  paragraph  under  this  heading,  11 
Am.  Grim.  Rep.  79. 

If  the  evidence  fairly  raises  an  issue  as  to  whether  or  not  the  ac- 
cused ivas  present  at  the  time  and  place  of  the  alleged  crime,  the 
court  should  instruct  the  jury  that  if  from  the  entire  evidence  there 
is  a  reasonable  douht  as  to  such  presence  the  accused  must  he  ac- 
quitted.— The  following  (two  paragraphs)  is  an  excerpt  from  Legere 
V.  State,  —  Tenn.  — ,  77  S.  W.  Rep.  1059,  decided  December  5.  1903: 

"We  think  the  circuit  judge  was  also  In  error  in  his  instruction  to 
the  jury  as  to  the  effect  of  testimony  submitted  by  the  defendant  below 
as  to  his  defense  of  an  alibi.  On  this  subject  his  charge  was  as  fol- 
lows: 'The  defense  of  an  alibi  is  very  conclusive,  if  certainly,  clearly, 
and  fully  established;  but  it  can  only  be  conclusive  when  taken  as 
true,  and  it  is  shown  that  there  was  no  possibility  of  presence  at  the 
time  or  place  of  offense,  when  that  is  necessary.  The  defense  of  the 
alibi  is  liable  to  abuse  not  only  when  a  design  exists  to  practice  a  fraud 
on  the  State,  but  often,  where  that  design  does  not  exist,  by  Ignorant 
mistakes  as  to  the  particular  hour  at  issue,  and  by  reason  of  lapse  of 
time;  and  I  therefore  caution  you  against  this  abuse  to  which  the  de- 
fense is  exposed.    The  evidence  of  an  alibi  does  not  exclude  the  abso- 
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lute  possibility  of  presence  at  the  time  and  place  of  the  offense,  to  be  of 
some  value.  It  can  be  admitted  and  considered  for  what  it  may  be 
worth.  If  it  renders  it  very  improbable  that  defendant  could  have 
been  present,  it  should  be  considered,  in  connection  with  the  other 
evidence  in  the  case,  in  determining  whether  or  not  there  is  a  rea- 
sonable doubt  of  defendant's  guilt.' 

"It  is  insisted  that  this  Instruction  was  vague  and  misleading,  and 
that  parts  of  it  were  the  equivalent  of  telling  the  jury  that  they  must 
be  conclusively  convinced  that  the  defendant  was  not  present  at  the 
commission  of  the  crime  alleged,  and  that  it  was  incumbent  on  the 
defendant  to  show  conclusively  that  it  was  impossible  for  him  to  have 
been  present  at  the  time  and  place,  before  this  defense  would  be  of 
any  avail.  While  we  do  not  think  the  Instruction  is  amenable  to  the 
severe  criticism  to  which  it  has  been  subjected,  or  that  any  part  of  it, 
when  taken  in  its  proper  connection,  will  bear  the  construction  thus 
put  upon  it,  yet  we  do  not  think,  in  view  of  the  fact  that  the  defense 
rested  largely  upon  the  claim  of  an  alihi,  and  there  was  much  testi- 
mony tending  to  support  this  claim,  the  law  on  this  subject  was  as  dis- 
tinctly put  to  the  jury  as  the  defendant  had  a  right  to  demand.  The 
rule  on  this  subject  as  laid  down  in  Davis  v.  State,  5  Baxt.  617,  Wiley 
V.  State,  Id.  662,  and  Jefferson  v.  State,  3  Tenn.  Cas.  330,  and  approved 
in  many  other  cases,  is  that,  'where  the  proof  fairly  raises  the  de- 
fense of  an  alihi  the  jury  should  be  instructed  that  if  this  proof,  in 
connection  with  the  other  proof  in  the  case,  raises  a  reasonable  doubt 
as  to  whether  the  accused  was  at  the  place  of  the  homicide,  or  at  a 
different  place,  the  defendant  should  be  acquitted.'  As  has  been  said: 
'This  is  a  sound  rule,  and  ought  to  be  given  to  the  jury  in  direct  and 
unequivocal  language.' " 

In  Tijerina  v.  State  (Tex.),  74  S.  W.  Rep.  913,  decided  May  27, 
1903,  the  court  said: 

"The  court  should  have  given  the  charge  on  alihi.  This  issue  was 
raised  by  the  testimony  of  two  witnesses,  and  it  did  not  matter  that 
the  State  introduced  a  witness  who  testified  appellant  was  in  Atascosa 
County  at  or  about  the  time  said  horses  were  alleged  to  have  been 
stolen.  The  issue  of  alihi  was  a  question  for  the  jury  to  decide,  and, 
inasmuch  as  the  evidence  raised  the  Issue,  the  charge  on  that  subject 
should  have  been  given.  Arismendis  v.  State  (Tex.  Cr.  App.),  60  S.  W. 
Rep.  47;  Rountree  v.  State  (Tex.  Cr.  App.),  55  S.  W.  Rep.  827. 

"For  the  errors  discussed,  the  judgment  is  reversed,  and  the  cause 
remanded." 

In  State  v.  Koplan,  167  Mo.  298,  66  S.  W.  Rep.  967,  decided  Feb- 
ruary 25,  1902,  the  court  said: 

"The  defense  was  an  alihi;  that  is,  that  the  defendant  was  else- 
where than  at  the  place  of  the  commission  of  the  crime  at  the  time 
It  was  committed.  The  court  gave  no  instruction  upon  this  theory  of 
the  case,  although  defendant  testified  that  he  was  not  present  at  the 
commission  of  the  offense,  and  called  the  court's  attention  to  the  fact 
that  the  instructions  given  'do  not  cover  the  whole  law  of  the  case,' 
and  In  this,  we  are  of  the  opinion,  committed  reversible  error." 
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Suggestions  as  to  instructions  in  lehalf  of  the  defense.— In  prepar- 
ing instructions  for  tlie  defense  it  is  probably  the  safer  method  to  dis- 
card the  word  '"alibi";  but  express  in  clear  language  those  fundamental 
principles  of  law  by  which  the  defendant  is  presumed  Innocent  through- 
out the  entire  hearing  of  the  evidence,  and  which  places  upon  the 
prosecution  the  burden  of  proving  beyond  all  reasonable  doubt  that 
the  defendant  committed  the  alleged  crime.  By  this  method,  the  writer 
has  succeeded  in  several  instances,  in  having  instructions  given  in  the 
Criminal  Court  of  Cook  County,  which  stated  the  law  in  direct  conflict 
with  several  of  the  alibi  decisions  of  the  Supreme  Court  of  Illinois. 
The  instructions  were  consistent  with  the  general  fundamental  doc- 
trines. To  have  rejected  them  would  have  been  reversible  error,  A 
few  forms  are  here  suggested: 

Forms  suggested  for  instructions.— Hhsi  court  instructs  the  jury  that 
the  burden  is  on  the  prosecution  to  prove  beyond  all  reasonable  doubt: 

First.  That  the  crime  charged  In  the  Indictment  has  actually  been 
committed. 

Second.  That  the  defendant  was  present  at  the  time  and  place  of  the 
alleged  crime  and  committed  it. 

The  fact  that  the  defendant  says  he  was  not  present  at  the  time  and 
place  of  the  alleged  crime  must  not,  In  the  least  degree,  be  considered 
as  an  admission  by  him  that  such  alleged  crime  has  been  committed  by 
some  one;  nor  does  it  cast  on  the  defendant.  In  the  least  degree,  the 
burden  of  proving  that  he  was  not  present  at  the  time  and  place  of, 
the  alleged  crime;  but  the  burden  is  on  the  prosecution  to  prove  guilt 
beyond  all  reasonable  doubt.  If,  after  the  jury  has  considered  all  of 
the  evidence  given  on  each  side  of  the  case,  the  jury  Is  not  fully  con- 
vinced by  the  evidence,  beyond  all  reasonable  doubt,  that  the  defendant 
is  guilty,  then  the  verdict  must  be  not  guilty. 

The  issue  to  be  determined  in  this  case  Is:  Has  the  alleged  crime 
been  committed  in  the  manner  and  form  as  charged  In  the  Indictment, 
and  was  the  defendant  then  and  there  present,  and  did  he  commit  it? 
Under  this  issue  it  devolves  on  the  prosecution  to  prove,  beyond  all 
reasonable  doubt,  that  the  defendant  was  present  and  committed  the 
alleged  crime,  and  It  does  not  devolve  on  the  defendant,  In  the  least 
degree,  to  prove  that  he  was  elsewhere.  If  from  the  evidence  the  jury 
have  a  reasonable  doubt  as  to  whether  the  defendant  was  present  and 
committed  the  crime,  the  verdict  must  be  not  guilty. 

A  reasonable  doubt  may  exist,  because  of  a  lack  of  evidence  on  the 
part  of  the  prosecution;  or  because  of  evidence  given  on  part  of  the 
defense;  or  because  all  of  the  evidence,  on  both  sides  of  the  case,  when 
carefully  considered,  does  not  prove  beyond  all  reasonable  doubt  that 
the  defendant  Is  guilty  as  charged. 

The  court  instructs  the  jury  as  a  matter  of  law  that  the  defendant 
is  presumed  to  be  Innocent  until  proven  to  be  guilty  beyond  all  rea- 
sonable doubt.  This  presumption  of  Innocence  continues  until  all  the 
evidence  on  each  side  of  the  case  Is  in;  and  then  the  question  for  the 
Jury  to  determine  is:  Considering  all  the  evidence,  on  both  sides  of  the 
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case,  has  the  defendant  been  proven  to  be  guilty  as  charged,  beyond 
all  reasonable  doubt. 

The  court  Instructs  the  jury  that  the  real  Issue  in  this  case  is  not 
whether  the  defendant  was  at  the  city  of  Pittsburgh,  Pennsylvania  (or 
any  other  place  where  the  defendant  claims  he  was)  at  the  time  of 
the  alleged  crime;  but  the  real  issue  is  whether  he  was  at  the  time 
and  place  of  the  alleged  crime,  and  committed  it.  The  statements  made 
by  witnesses  on  behalf  of  the  defendant,  that  the  defendant,  at  the 
time  of  the  alleged  crime,  was  in  Pittsburgh,  Pennsylvania  (or  such 
other  place  as  applies  to  the  evidence  in  that  particular  case)  must 
not  be  considered  as  an  effort  to  prove  that  he  was  at  Pittsburgh,  Penn- 
sylvania; but  simply  as  negative  evidence,  denying  that  he  was  pres- 
ent at  the  time  and  place  of  the  alleged  crime,  and  as  a  corroborative 
circumstance  of  such  denial.  If  after  considering  all  the  evidence,  the 
jury  have  a  reasonable  doubt  as  to  whether  or  not  the  defendant  was 
present  at  the  time  and  place  of  such  alleged  crime,  and  committed  it, 
the  verdict  should  be  not  guilty. 

Approved  instiuction. — Oallaher  v.  State,  28  Tex.  Crim.  Rep.  24: 
"Amongst  other  defenses  Interposed  in  this  case  by  the  defendant  Is 
what  is  known  in  legal  phraseology  as  an  alibi — that  Is,  that  if  de- 
ceased was  killed  as  alleged,  the  defendant  was  at  the  time  of  such 
killing  at  another  and  different  place  from  that  at  which  such  killing 
was  done,  and  therefore  was  not,  and  could  not,  have  been  the  person 
who  killed  deceased,  if  she  was  killed.  Now,  if  the  evidence  raises  in 
your  mind  a  reasonable  doubt  as  to  the  presence  of  the  defendant  at 
the  place  where  the  deceased  was  killed  (if  killed)  at  the  time  of  such 
killing,  then  you  should  acquit  the  defendant." 

Approved  instruction. — Stevens  v.  State  (Tex.),  59  S.  W.  Rep.  545, 
decided  June  27,  1900:  "The  defendant  could  not  be  guilty  as  charged 
unless  he  was  present  at  the  commission  of  the  offense,  if  any;  and 
If  you  have  a  reasonable  doubt  of  the  defendant  being  present  at  the 
killing  of  said  Jim  Humphries,  if  any,  then  you  will  acquit  him."  This 
instruction  was  given  by  the  judge  at  the  trial.  It  was  approved  by 
the  court  of  criminal  appeals,  in  the  following  language:  "This  is  a 
distinct,  clear,  and  substantive  charge  upon  the  law  of  alibi,  discon- 
nected from  and  independent  of  any  other  part  of  the  charge,  and,  we , 
think,  clearly  presents  the  law  of  alibi  to  the  jury.  We  therefore  do 
not  agree  with  appellant  that  his  defense  was  not  charged  by  the  court." 

Approved  instruction. — In  Long  v.  State,  42  Fla.  509.  28  So.  Rep. 
775,  decided  July  28,  1900,  error  was  assigned  upon  the  refusal  to  give 
the  following  Instruction:  "It  Is  "ot  necessary  that  the  defendants 
shall  prove  an  alibi  beyond  a  reasonable  doubt.  It  Is  sufficient  If  the 
evidence  offered  to  prove  an  alibi  raises  a  reasonable  doubt  In  your 
minds  whether  or  not  the  accused  were  at  the  scene  of  the  crime,  and 
participated  therein.  In  such  case  it  Is  your  duty  to  acquit  the  ac- 
cused." In  reversing  the  judgment  the  court  said:  "This  Instruction 
correctly  states  the  law,  as  held  by  this  court  in  Adams  v.  State.  28 
Fla.  511,  10  So.  Rep.  106,  and  we  think  the  failure  to  give  it  constitutes 
reversible  error.    The  defense  interposed  by  the  defendants  was  an 
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alibi,  and  they  Introduced  evidence  tending  to  prove  It.  It  was  the 
right  of  the  defendants  to  have  the  Jury  instructed  that  they  were  not 
required  to  prove  their  defense  beyond  a  reasonable  doubt,  but  that 
if  the  evidence  on  that  subject  was  sufficient  to  raise  in  the  mind  of 
the  Jury  a  reasonable  doubt  that  they  were  present  when  the  alleged 
crime  was  committed,  and  participated  therein,  that  was  all  .the  law 
required  to  entitle  them  to  an  acquittal.  There  is  no  reference  to  the 
defense  of  alibi  in  the  charge  or  instructions  given  by  the  court,  and 
as  the  instruction  requested  was  regularly  presented  and  refused,  and 
an  exception  taken,  we  must  reverse  the  judgment  because  of  the  re- 
fusal of  the  court  to  give  it." 

Although  for  failure  to  give  this  instruction  the  Judgment  was  re- 
versed, it  would  have  been  in  better  form  with  the  words  "beyond  a 
reasonable  doubt"  omitted  from  the  first  sentence.  In  fact  the  instruc- 
tion was  based  on  the  fallacious  theory  of  proving  an  alibi;  and  ignored 
the  fact  that  the  doubt  might  arise  from  insufficient  evidence  on  the 
part  of  the  prosecution.  If  on  all  the  evidence  the  jury  entertain  a  rea- 
sonable doubt  as  to  guilt  an  acquittal  must  follow. 

Approved  instruction. — Ackerson  v.  People,  124  111.  563  (5(!9),  re- 
affirmed in  Sheehan  v.  People,  131  111.  22  (24):  "The  court  instructs 
the  Jury,  as  a  matter  of  law,  that  where  the  people  make  out  a  case 
as  would  sustain  a  verdict  of  guilty,  and  the  defendant  offers  evidence, 
the  burden  is  on  him  to  make  out  that  defense,  and  as  to  an  alibi  and 
all  other  like  defenses  that  tend  merely  to  cast  a  reasonable  doubt  on 
the  case  made  by  the  people  when  the  proof  is  in,  then  the  primary 
question  is — the  whole  evidence  being  considered,  both  that  given  for 
the  defendant  and  for  the  people — is  the  defendant  guilty,  beyond  a  rea- 
sonable doubt.  The  la*/  being  that  when  the  jury  have  considered  all 
the  evidence,  as  well  that  touching  the  question  of  the  alibi  as  the 
criminating  evidence  Introduced  by  the  prosecution,  then  if  they  have 
any  reasonable  doubt  of  the  guilt  of  the  accused  of  the  offense  with 
which  he  stands  charged,  then  they  should  acquit,  otherwise  not." 

This  instruction  is  contrary  to  the  doctrine  laid  down  In  Hopp  v. 
People.  31  111.  385,  and  is  self-contradictory;  for  if  the  burden  is  on 
the  defendant  to  make  out  his  defense,  the  doctrine  of  reasonable  doubt 
does  not  apply.  See  a  review  of  Illinois  cases  on  this  subject  in  11 
Am.  Crlm.  Rep.,  pages  83,  84  and  8.5. 

Other  approved  instructions,  see  People  v.  Fong  All  Sing,  11  Am. 
Crlm.  Rep.  33;  State  v.  Taylor,  11  Am.  Crlm.  Rep.  51. 
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State  v.  Manning. 

74  Vt.  449—52  Atl.  Rep.  1033. 

Decided  Aug.  21,  1902. 

AtiBT:*  Effect  of  false  testimony — Misleading  instruction. 

1,  The  introducing  of  false  testimony  In  support  of  an  alibi  is  a  cir- 

cumstance which  the  Jury  may  consider;    but  is  not   ppsitive 
proof  of  guilt. 

2.  An  instruction  which  states  a  proposition  of  law  in  such  a  manner 

as  to  mislead  the  jury  Is  reversible  error. 

Exceptions  from  County  Court,  Windsor  County ;  Hon.  Wen- 
dell P.  Stafford,  Judge. 

Peter  Manning  convicted  of  raj^je,  brings  error.    Reversed. 

Argued  before  Howell,  G.  J.,  and  Tyler,  Munson,  Stout,  Wat- 
son, Stafford  and  Hazelton,  J  J. 

Charles  P.  Tarhell,  State's  attorney. 
Gilbert  A.  Davis,  for  the  defendant. 

EowELL,  C.  J.  The  prisoner  set  up  an  alibi.  The  court 
charged  that  if  ho  fabricated  it,  the  jury  had  a  right  to  consider 
that  as  positive  proof  of  guilt.  Although  there  may  be  no 
erroneous  statement  of  legal  principle  in  this,  it  was  such  a 
failure  adequately  to  present  the  law's  view  of  a  fabricated  alibi 
as  criminative  evidence  as  to  call  for  a  reversal,  for  it  was 
calculated  to  mislead  the  jury  into  supposing  that  in  the  event 
named  it  was  bound  to  convict.  The  law  says  that  a  fabricated 
alibi  is  a  criminative  circumstance,  and  an  inferential  admis- 
sion of  guilt,  but  not  conclusive.  State  v.  Ward,  61  Vt.  153, 
194,  17  Atl.  483.  Mr.  Bishop  says  that  a  failure  in  the  proof 
of  an  alibi,  while  in  special  circumstances,  such  as  where  it  dis- 
closes an  attempt  to  mislead  by  false  evidence,  it  may  justly 
prejudice  the  prisoner's  case,  is  not  othenvise  more  significant 
than  the  like  failure  in  any  other  part  of  his  proof.  1  Bish. 
Xew  Cr.  Proe.  §  1063. 

Judgment  and  sentence  reversed,  verdict  set  aside,  and  cause 
remanded  for  a  new  trial. 

♦See  Alibi  In  Table  of  Topics. 
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Note  (by  J.  F.  G.).— In  Crittenden  v.  State,  ICl  Ala.  145,  32  So.  Rep. 
273,  decided  June  12,  1902,  without  assigning  any  reason,  the  following 
instruction  was  held  not  to  be  reversible  error: 

"If  the  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  alibi  set  out  in  this  case  is  simulated,  false  and  fraudulent, 
they  may  consider  this  as  a  circumstance  against  the  defendant,  and 
in  connection  with  the  other  evidence  in  the  case." 

In  Prince  v.  State,  100  Ala.  144,  14  So.  Rep.  409,  46  Am.  St.  Rep.  28, 
the  following  instruction  was  held  to  be  reversible  error: 

"That  if  the  defendant  has  failed  to  establish  his  alibi  through  the 
perjury,  or  through  the  want  of  recollection  of  his  witnesses,  it  is  a 
circumstance  against  him." 

In  Albritton  v.  State,  94  Ala.  76,  10  So.  Rep.  426,  the  following  in- 
struction was  held  to  be  reversible  error: 

"An  unsuccessful  attempt  to  prove  an  alibi  is  always  a  circum- 
stance of  great  weight  against  the  prisoner."  In  reversing  the  case 
the  court  says:  "An  alibi  is  not,  in  the  strict  and  accurate  sense,  a  spe- 
cial defense,  but  a  traverse  of  a  material  averment  in  the  indictment, 
that  the  defendant  did,  or  participated  in  the  particular  act  charged, 
and  is  comprehended  in  the  general  plea,  not  guilty.  Because  sus- 
ceptible of  easy  fabrication,  and  often  attempted  to  be  sustained  by 
perjury,  whereby  the  accused  endeavors  to  break  the  network  of  facts 
and  circumstances  surely  bringing  him  to  conviction  and  punishment, 
the  proof  of  an  alibi  is,  and  should  be,  subjected  to  careful  scrutiny; 
but  it  is  an  error  to  assume  that  the  law  looks  on  such  attempt  with 
suspicion." 

In  Parker  v.  State.  136  Ind.  284,  3C  N.  B.  Rep.  1105,  the  following  in- 
struction was  held  to  be  reversible  error: 

"Evidence  has  been  introduced  on  behalf  of  the  defendants  tending 
to  prove  an  alibi,  and  if  you  should  find,  upon  considering  this  evi- 
dence, that  it  is  sufBcient  to  raise  a  reasonable  doubt  in  your  minds 
as  to  whether  the  accused,  or  either  of  them,  were  at  the  place  where 
the  alleged  crime  was  committed,  then  the  accused,  or  the  one  as  to 
whom  such  doubt  arises,  if  it  arises  as  to  any,  is  entitled  to  acquittal; 
and  the  failure  of  either  of  the  defendants  to  account  for  his  where- 
abouts during  all  the  time  within  which  the  offense  might  have  been 
committed,  is  not  of  itself  a  circumstance  tending  to  prove  his  guilt, 
but  a  failure  of  this  character  may  be  properly  considered  by  you  in 
connection  with  any  other  evidence  in  the  case,  tending  to  prove  guilt, 
if  you  find  that  there  is  such." 

In  its  opinion  the  court  said:  "In  criminal  cases,  the  entire  burden 
Is  upon  the  State  from  the  beginning,  and  the  accused  is  not  bound  to 
explain  anything,  and  his  failure  to  do  so  cannot  be  considered  as  a 
circumstance  tending  to  prove  his  guilt.  Doan  v.  State,  26  Ind.  495; 
Clem  V.  State,  42  Ind.  420." 

In  Adams  v.  State,  28  Fla.  511,  10  So.  Rep.  106,  the  following  instruc- 
tion was  held  to  be  reversible  error: 

"When  proof  of  an  alibi  Is  attempted  and  proven  to  the  satisfaction 
of  the  jury,  it  is  conclusive  of  the  case.    When  it  Is  attempted,  tod  the 
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proof  to  sustain  It  Is  not  satisfactory,  the  failure  to  prove  It  satis- 
factorily is  a  circumstance  unfavorable  to  the  defendant,  but  it  is  no 
more  so  than  an  attempt  to  clear  himself  by  any  other  false  or  fabri- 
cated testimony." 

In  its  opinion  the  court  said :  "The  defense  of  an  alibi  may  be  proved, 
and  the  evidence  fall  to  establish  it,  or  the  defendant  may  put  in  all 
the  evidence  he  has  to  prove  the  alibi  and  it  may  not  be  satisfactory 
to  the  jury,  yet  the  unsuccessful  attempt  does  not  prove  that  the  evi- 
dence introduced  by  him  was  false  or  fabricated." 

In  People  v.  Malaspina,  57  Cal.  628,  the  following  instruction  was 
held  to  be  reversible  error: 

"That  an  unsuccessful  attempt  to  prove  an  alibi  is  always  a  circum- 
stance of  great  weight  against  the  prisoner,  because  the  result  to  that 
kind  of  a  defense  implies  an  admission  of  the  truth  and  relevancy  of 
the  facts  alleged,  and  the  correctness  of  the  Inference  drawn  from  them, 
if  they  remain  uncontradicted." 

In  State  V.  Byers,  80  N.  C.  426,  the  judgment  was  reversed  for  the 
sole  reason  that  the  court  erred  in  one  feature  of  his  charge  to  the 
jury.  In  stating  the  case  the  court  said:  "His  honor  charged  the  jury: 
'If  in  view  of  all  the  evidence  in  the  cause  they  should  believe  and 
And  that  the  defendant  in  alleging  an  alibi  was  guilty  of  falsehood 
and  misrepresentation  as  to  his  whereabouts,  such  falsehood  might  be 
considered  by  them  as  an  additional  evidence  of  guilt,'  and  upon  this 
direction  of  the  judge  an  assignment  of  error  is  made."  This  being  the 
only  part  of  the  charge  that  referred  to  the  alibi,  the  court  held  that 
too  much  prominence  was  given  to  the  idea,  that  the  alibi  was  founded 
on  falsehood;  whereby  the  jury  might  have  been  mislead  and  under- 
stood that  part  of  the  charge  to  be  an  opinion  on  the  weight  of  the  evi- 
dence. 

Falsity  in  an  alibi  should  not  be  considered  either  proof  of  guilt  or 
as  a  circumstance  of  such  proof. — In  1900  a  father  and  son  were  put 
upon  trial  in  the  Criminal  Court  of  Cook  County  charged  with  murder. 
Each  of  them  claimed  that  he  was  not  present  at  the  time  and  place 
of  the  homicide.  The  son  said  that  he  was  so  intoxicated  he  could 
give  no  account  of  his  whereabouts;  and  several  witnesses  testified  to 
his  coming  home  that  evening  in  a  sta^e  of  intoxication  and  remaining 
at  home  during  the  rest  of  the  night.  During  the  trial  a  young  man 
approached  one  of  the  attorneys  for  the  defendants  and  said  that  he 
came  to  court  to  get  a  few  ideas  on  practice,  as  he  was  to  be  the  prose- 
cuting attorney  in  a  mock  trial  at  the  school  or  academy  he  attended. 
That  he  recognized  the  defendant  as  a  person  he  met  one  night  in  a 
state  of  intoxication  and  had  assisted  home.  That  an  entry  in  a  memo- 
randum book  fixed  that  date  as  the  night  of  the  homicide.  He  said  that 
he  was  well  acquainted  with  the  judge  who  had  presided  at  an  oratorical 
contest  that  the  young  man  had  taken  part  in.  He  was  accepted  as  a 
witness,  and  as  he  took  the  witness  stand  was  pleasantly  greeted  by  the 
presiding  judge.  His  testimony  in  the  direct  was  very  satisfactory;  but 
on  cross-examination  became  an  utter  failure.  He  admitted  that  several 
of  his  statements  were  absolutely  false.  The  judge  ordered  him  to  be 
held  for  perjury.     His  false  evidence  had  a  crushing  effect;   for  al-- 
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though  the  father  was  acquitted,  a  verdict  waa  rendered  against  the 
son  of  guilty  of  murder  and  the  penalty  fixed  at  fourteen  years.  The 
probabilities  are  very  strong  that  an  Innocent  young  man  was  con- 
victed simply  through  the  false  testimony  of  this  officious  Intermeddler. 


People  v.  Portenoa. 

—  Mich. 96  N.  W.  Rep.  17.  », 

Decided  July  14,  1903. 

AiiBi:*  Instruction  directing  the  jury  to  scrutinize  the  evidence  in  such 

defense. 

An  Instruction  advising  the  Jury  to  "scrutinize  any  evidence  in  rela- 
tion to  the  alibi;"  and  telling  the  jury  that  "alibi  Is  a  defense 
easily  proven  and  hard  to  disprove;  therefore,  you  will  be  care- 
ful and  cautious  In  examining  the  evidence  bearing  upon  the  ques- 
tion of  alibi,"  Is  not  an  Instruction  to  discredit  the  defendant's 
testimony;  nor  does  It  Indicate  that  they  are  to  be  controlled  by 
the  views  of  the  court.  Such  Instruction  may  be  proper  or  Im- 
proper according  to  the  case  made  out;  and  It  Is  not  reversible 
error  where  the  evidence  does  not  appear  In  the  record. 

Exceptions  from  the  Circuit  Court  of  Muskegan  County; 
Hon.  Fred  J.  Eussell,  Judge. 

John  Portenga  being  convicted  of  an  assault  with  intent  to 
commit  rape,  appeals.    iVffirmed. 

F.  W.  Cooh,  for  the  appellant. 

George  S.  Lovelace,  Prosecuting  Attorney,  and  Charles  B. 
Cross,  Assistant  Prosecuting  Attorney,  for  the  People. 

Caepenter,  J.  Defendant  was  convicted  of  committing  an 
assault  with  intent  to  conunit  the  crime  of  rape.  His  defense 
was  an  alibi.  He  asks  to  have  the  conviction  set  aside  on  the 
ground  that  the  court  erred  in  charging  the  jury  as  follows: 
"The  defense  in  this  case,  gentlemen — one  of  the  defenses  in- 
troduced here,  or  a  train  of  circumstances  that  has  been  pre- 
sented here — ^tends  to  show  an  alibi  of  the  defendant  here,  as 
-claimed  by  the  defendant. 


That  is  a  defense  which  is  legiti- 


•See  AuBi  In  Table  of  Topics. 
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mate.  If  it  is  true  that  this  defendant  was  not  in  a  condition 
so  that  he  could  have  committed  the  crime,  that  should  be  a  per- 
fect defense,  and  would  be  a  perfect  defense ;  but  in  the  consid- 
eration of  that  class  of  defenses,  gentlemen,  it  is  necessary  for 
you  to  take  into  consideration  the  facts,  and  it  is  your  duty  as 
jurors  to  examine  carefully  the  evidence  given  on  that  point — 
scrutinize  any  evidence  in  relation  to  the  alibi.  An  alibi  is  a 
defense  that  is  easily  proven  and  hard  to  disprove;  therefore 
you  will  bo  careful  and  cautious  in  examining  the  evidence  bear- 
ing upon  the  question  of  alibi.  I  say,  if  it  is  established,  and 
you  believe  the  evidence — in  other  words,  if  you  believe  this 
party  was  in  a  position  so  that  he  couldn't  have  committed  the 
crime — of  course  that  would  be  an  absolute  defense." 

It  is  insisted  that  the  court  erred  in  telling  the  jury  to 
''scrutinize  any  evidence  in  relation  to  the  alibi.  An  alibi  is  a 
defense  that  is  easily  proven  and  hard  to  disprove;  therefore 
you  will  be  careful  and  cautious  in  examining  the  evidence  bear- 
ing upon  the  question  of  alibi."  This  language  did  not  in- 
struct the  jury  to  discredit  the  defendant's  testimony,  nor  did  it 
indicate  to  them  that  they  should  be  controlled  by  any  supposed 
view  entertained  by  the  coiirt.  It  simply  cautioned  the  jury  to 
carefully  examine  that  tcsrimony.  Cases  might  arise  in  which 
it  would  he  unnecessary,  and  perhaps  improper,  to  extend  such 
a  caution;  but,  as  the  record  in  this  case  does  not  contain  the 
testimony  referred  to,  we  are  bound  to  assume,  under  the 
authority  of  People  v.  Tice,  115  Mich.  219,  73  N.  W.  108,  69 
Am.  St.  Rep.  560,  tliat  this  was  a  case  in  which  it  was  proper 
to  extend  it. 

The  exceptions  of  defendant  are  therefore  overruled,  and  the 
court  directed  to  proceed  to  judgment.  The  other  Justices 
concurred.  , 
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Gainey  v.  State. 

42  Fla.  607—29  So.  Iiep.  405. 

Decided  July  11,  1900. 

Bail:*  Homicide:  Prohahility  of  guilt  in  itself  not  aufjtcient  cause  for 

denial  of  bail. 

Section  9  of  the  Declaration  of  Rights  in  the  Florida  Constitution  of 
1885  provides  that  "all  persons  shall  be  bailable  by  sufflclent  sure- 
ties, except  for  capital  offenses,  where  the  proof  is  evident  or  the 
presumption  great."  Where,  in  a  proceeding  by  habeas  corpus 
brought  by  a  party  charged  with  murder  in  the  first  degree  to  teat 
his  right  to  bail,  it  appears  from  the  evidence  that  there  Is  only 
a  "probability"  of  the  guilt  of  the  accused,  he  is  entitled  to  ball. 
(Syllabus  by  the  court.) 

Error  to  the  Circuit  Court  of  Baker  County ;  Hon.  Rhydon 
M.  Call,  Judge. 

Isaac  Gainey  applied  for  a  writ  of  habeas  corpus,  that  he 
might  be  admitted  to  bail.  Write  denied  and  the  relator  brings 
error.    Keversed. 

George  U.  }Yalher,  L.  E.  Wade  and  B.  D.  liters,  for  th(3 
plaintiff  in  error. 

William  M.  Lamar,  Attorney-General,  for  the  State. 

Per  Curiam.  The  plaintiff  in  error,  being  in  custody  un'^' 
an  indictment  found  by  the  grand  jury  of  Baker  County,  cl 
ing  him  with  murder  in  the  first  degi'ce,  sued  out  a  wri,  'f 
habeas  corpus  from  the  Circuic  Court  for  the  purpose  of  testing 
his  right  to  bail.  After  hearing  the  evidence  for  the  State  and 
for  the  defense,  the  circuit  judge  entered  the  following  judg- 
ment :  '*Be  it  remembered  that  on  this  11th  day  of  May,  A.  D. 
1900,  in  obedience  to  the  w  *•  of  habeas  corpus  heretofore  al- 
lowed by  me  as  judge  of  said  Circuit  Court  in  this  behalf,  U.  C. 
Hemdon,  sheriff,  to  whom  said  -syrit  was  directed,  appeared  be- 
fore me  at  the  court  house  in  Jacksonville,  D\ival  County, 
Florida,  having  with  him  the  body  of  the  said  Isaac  Gainey, 
together  Avith  the  said  writ  and  his  return  as  such  sheriff  there- 

•See  Bail  in  Table  of  Topics. 
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on;  and  thereupon  the  allegations  and  proofs  of  said  Isaac 
Oaincy,  defendant,  and  the  said  State  of  Florida,  plaintiff,  in 
said  above-mentioned  cause,  wherein  said  Isaac  Oaincy  is  in- 
dicted for  murder,  having  been  heard  and  fully  understood ;  and 
it  Appearing  that  said  Isaac  Gainey,  at  the  time  of  the  issu- 
ance of  said  writ,  was  lawfully  detained  by  said  U.  C.  Ilorndon 
as  slioriff  of  said  County  of  Baker  by  process  in  due  form  issued 
under  said  indictment  in  said  Circuit  Court,  charjjing  said 
lanac  Gainey  with  the  murder  of  one  Jeff  Knabb ;  and  it  further 
appearing  that  said  defendant  is  not  entitled  to  bail,  and  ought 
not  to  bo  discharged,  but  ought  to  be  remanded  to  the  custody 
of  said  sheriff  and  to  the  jail  of  said  County  of  Baker,  for  the 
reason  that,  in  my  opinion,  ho  is  probably  guilty  of  said  charge 
of  sai't  murder, — it  is  therefore  considei'od  and  ordered  by  the 
court  that  the  said  Isaac  Gainey  be  remanded  to  the  custody  of 
said  U.  C.  Hemdon,  sheriff  of  said  County  of  Baker,  to  bo  held 
and  detained  by  him  in  the  jail  of  said  county  until  further  or- 
der of  said  court."  To  this  judgment  the  said  Gainey  sues  out 
writ  of  error  to  this  court 

We  conclude  from  the  recitations  of  the  circuit  judge  in  the- 
judgment  entered  that  the  proofs  admitted  established  only  a 
"probability"  of  the  guilt  of  the  accused.  Conceding  to  this 
fliuling  the  weight  due  it  from  this  court,  we  see  nothing  in  the. 
record  that  would  justify  us  in  adjudging  it  to  be  erroneous. 
Section  9  of  the  Declaration  of  Rights  in  our  Constitution  pro- 
vi(!  that  "all  persons  shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses,  where  the  proof  is  evident  or  the- 
presumption  great."  Where  the  proofs  in  such  a  case  go  no 
further  than  to  establish  a  "probability"  of  guilt,  they  are  not 
sufficient  eithei  to  sustain  a  verdict  of  conviction  or  to  call  for 
a  denial  of  bail. 

The  judgment  of  the  court  below  is  reversed,  with  directions 
to  admit  the  plaintiff  in  error  to  bail  in  such  sum  as  may  be 
prescribed  by  ohe  circuit  judge. 
VOU  XII  — 8 
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Ex  Parte  Smith. 


79  Miss.  373—30  So.  Rep.  710. 
Decided  Nov.  25.  1901. 
Bail:*  Habeas  Corpus:  Assatat  and  battery  resulting  in  death— Jus- 
tice holding  accused  to  grand  jury— Scope  of  writ   of   habeas 
corpus — Pract  ice. 

1.  Where  an  aggravated  assault  resulted  In  death,  the  justice  was  justi- 

fied In  holding  the  accused  to  await  the  action  of  the  grand 
jury;  and  ills  action  In  declining  to  assume  original  and  final  ju- 
risdiction, Is  not  subject  to  review  on  a  writ  of  liabeas  corpus. 

2.  In  such  case  bail  In  the  sum  of  $500  is  not  excessive. 

Appeal  from  Circuit  Court  of  Washinj?ton  County;  Hon. 
Frank  E.  Larkin,  Judge. 

Habeas  corpus  proceedings  in  behalf  of  Bud  Smith.  Writ 
denied  and  case  appealed.     Affinned. 

C.  J.  Jones,  for  the  appellant. 

Monroe  McClurg,  Attorney-General,  for  the  State. 

Terral,  J.  i3ud  Smith,  for  the  commission  of  an  aggra- 
vated assault  and  battery,  was  by  a  justice  of  the  peace  of 
Washington  County  bound  over  to  the  Circuit  Court  in  the  sum 
of  $500,  and,  failing  to  give  said  bond,  ho  was  given  into  the 
custody  of  the  sheriff  of  said  county.  He  brings  this  suit  of 
liabeas  corpus,  and  asks  that  his  case  be  remanded  to  the  justice 
of  the  peace  for  trial,  and,  if  that  prayer  be  not  granted,  that 
his  bail  bond  be  reduced. 

The  perfect  propriety  of  the  action  of  the  justice  of  the 
peace  will  be  best  shown  by  a  relation  of  the  facts.  Bud  Smith 
was  prosecuted  before  Justice  of  the  Peace  Basket  upon  an  affi- 
davit charging  that  Smith,  in  said  county,  on  the  21st  day  of 
September,  1901,  "did  commit  an  assault  and  battery  on  ono 
Rieharr'  Sla  ion  by  beating  him  with  his  fist  and  kicking  him 
in  the  stomach,  thereby  causing  the  death  of  said  Slayton, 
against  the  peace  and  dignity  of  the  State  of  Mississippi."  The 
0'  idence  showed  that  Smith  claimed  that  Slayton  owed  him  a 

*See  Bail  in  Table  of  Topics. 


dime,  which 

He  did  not 

with  Sandei 

and,  going 

with  his  fist 

him  some  fi 

tlic  stomacl 

died.     We 

circuit  judg 

pel  a  justic 

Court  a  per 

tion  anew,  i 

the  peace  i 

charged  be: 

bind  him  f 

a  matter  f( 

made.     In 

whicli,  und' 

to  the  chai 

but  commo 

Circuit  Coi 

of  learned 

punished  v 

jail,  and,  i 

bond  requi 


Bail:*  Mu: 
aci 

While  th( 
robors 
yond  ( 

♦See  Bai 


EX  PARTE  LOCKIN. 


85 


dime,  which  Slayton  agreed  to  pay,  and  went  to  get  the  money. 
He  did  not  return  immediately,  but  fell  into  a  conversation 
with  Sanders,  where  Smith,  going  in  search  of  him,  found  him, 
and,  going  up  behind  him,  without  saying  a  word,  struck  him 
with  his  fist  on  the  back  of  the  head,  turned  him  around,  fought 
him  some  fifteen  or  twenty  minutes,  Avhen  he  hunched  him  in 
the  stomach  with  his  knee,  and  of  the  injuries  Slayton  soon 
died.  We  know  of  no  law  that  would  authorize  a  chancellor  or 
circuit  judge,  by  writ  of  habeas  corpus  or  other  process,  to  com- 
pol  a  justice  of  the  peace,  who  had  bound  over  to  the  Circuit 
Court  a  person  for  even  a  simple  misdemeanor,  to  take  jurisdic- 
tion anew,  and  make  a  final  triial  of  the  case.  If  the  justice  of 
the  peace  for  any  cause  should  decline  to  try  a  person  duly 
charged  before  him  with  a  misdemeanor,  but  instead  should 
bind  him  for  his  appearance  to  the  Circuit  Court,  it  would  be 
a  matter  for  which  complaint  by  habeas  corpus  may  not  be 
made.  In  the  serious  matter  hero  presented  to  Justice  Basket, 
which,  under  a  proper  indictment  therefor,  would  subject  Smith 
to  the  charge  of  murder,  and  to  a  trial  for  such  crime,  it  was 
l)ut  common  priidenco  on  ius  part  to  biiid  UiG  offender  to  the 
Circuit  Court,  where  the  charge  can  bo  settled  under  the  advice 
of  learned  counsel.  The  offense  of  assault  and  battery  may  be 
l)unishcd  with  a  fine  of  $500  and  six  months'  imprisonment  in 
jail,  and,  if  Smith  be  guilty  of  assault  and  battery  only,  the 
bond  required  is  not  excessive.     Affirmed. 


Ex  Parte  Locklin. 


Tex.  Court  of  Crim.  App.— 72  S.  W.  Rep.  586, 

Decided  Feb.  25.  1903. 

Bail:*  Mubdeb:    Circumstantial  evidence  corroborating  testimony  of 
accomplice  not  conclusive  beyond  a  reascnabli  doubt. 

While  the  testimony  of  the  accomplice  shows  :i  capital  ca&e  the  cor- 
roborating circumstances  are  controverted  and  not  f^onclusive  be- 
yond a  reasonable  doubt;  hence  bail  should  be  al'.owed. 

*See  Bail  in  Table  of  Topics. 
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Appeal  from  the  District  Court  of  Llano  County;  Hon. 
Clarence  Martin,  Judge. 

Application  of  Sam  Locklin  for  writ  of  habeas  corpus.  Bail 
denied.    Relator  appeals.     Reversed. 

McLean  &  Spears  and  M.  D.  Slator,  for  the  appellant. 
James  Flach  and  Howard  Martin,  Assistant  Attorney-Gen- 
eral, for  the  State. 

Hendekson,  J.  Relator,  being  indicted  for  the  murder  of 
Rountree,  applied  to  the  District  Judge  of  Llano  County  for 
the  writ  of  habeas  corpus,  which  was  granted,  and  after  trial 
bail  was  refused,  and  he  now  appeals  to  this  court.  We  have 
carefully  examined  the  facts  adduced  on  the  hearing,  and  in 
our  opinion  tlie  proof  is  not  evident  that  relator  is  guilty  of  a 
capital  felony;  that  is,  while  the  testimony  of  the  accomplices 
shows  nothing  less  than  a  cold-blooded  assassination,  the  evi- 
dence corroborative  of  their  testimony  is  circumstantial,  con- 
sisting of  the  declarations  and  conduct  of  relator.  These,  it  is 
insisted  on  the  part  of  the  State,  have  a  direct  bearing  on  the 
guilt  of  relator,  and  tend  to  show  his  connection  with  the  offense. 
On  the  contrary,  appellant  insists  that  they  in  no  wise  connect 
him  with  the  crime,  and  have  no  bearing  thereon.  This  is  a 
controverted  question,  and  we  hold  that  the  proof  is  not  evident ; 
that  is,  absolutely  clear  and  conclusive  beyond  any  reasonable 
doubt  upon  this  question.  It  is  not  necessary  here  to  detc  nine 
whether  or  not  we  would  sustain  a  verdict  of  murder  in  the  first 
degree  on  this  evidence.  We  merely  hold  that,  in  our  judg- 
ment, the  evidence  is  not  of  that  character  which  makes  the 
guilt  of  relator  of  a  capital  felony  evident  The  judgment  is 
reversed,  and  the  bail  of  relator  is  fixed  at  the  sum  of  $8,000, 
upon  the  giving  of  which  in  the  terms  and  conditions  of  law  he 
is  to  be  released. 


a  seat  in 
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Ex  Parte  Majors. 


—  Miss. 


-34  So.  Rep.  151. 


Decided  April  20,  1903. 
Bail:*  Homicide:  Extenuating  circumstances — Bail  allowed. 

Deceased  under  influence  of  liquor  attempted  to  chastise  his  son 
•with  a  heavy  piece  of  wood.  Being  remonstrated  with  by  the  de- 
fendant, advanced  on  him  and  was  shot  by  the  defendant.  Held, 
that  under  rule  that  all  offenses  are  bailable  "except  capital  of- 
fenses when  the  proof  is  evidence  or  presumption  great,"  the  de- 
fendant was  entitled  to  bail.    Bail  fixed  at  $1,000. 

Appeal  from  the  Circuit  Court  of  Leake  County ;  Hon.  John 
R.  Enochs,  Judge. 

The  Court  helow  denied  hail,  when  prayed  for  upon  writ  of 
habeas  corpus.     Relator  appeals.     Reversed. 

0.  A.  Luckett,  for  the  appellant. 

/.  N.  Flowers,  Assistant  Attorney-General,  for  the  State. 

PiucE,  J.  In  Fchruary,  1901,  the  grand  jury  of  Leake 
County  indicted  Will  Majors  for  the  murder  of  his  brother-in- 
law,  J.  D.  McDuff.  He  was  arrested  and  placed  in  jail  March 
26,  1902.  On  the  first  day  of  the  August  term  of  1902  the 
district  attorney  entered  a  nolle  prosequi,  and  on  the  19th  of 
August,  1902,  Majors  was  again  indicted  for  the  murder  of  Mc- 
Duff, arraigned,  and  pleaded  not  guilty,  announced  ready  for 
trial,  and  demanded  a  special  venire  to  try  the  cause.  But  re- 
lator has  for  some  cause,  not  made  known  in  the  x'ecord, 
not  been  tried,  and  is  still  confined  in  jail.  He  sued  out 
a  An-it  of  habeas  corpus,  and  the  same  was  heard  December 
9,  1902,  and  the  relator  remanded  to  jail  without  the 
benefit  of  bail.  McDuff  died  Decenil)er  17,  1900,  from 
a  gunshot  wound  at  the  hands  of  Will  Majors.  The  deceased 
and  his  son,  Walter  McDuff,  had  returned  from  Canton  the  day 
of  the  killing,  where  deceased  had  bought  a  new  buggy.  Before 
reaching  home,  the  deceased  got  out  of  his  buggy,  and  obtained 
a  seat  in  Dan  McDuff's  *  buggy,  and  his  son,  Walter,  drove  on 

♦See  Bail  in  Table  of  Topics. 

1  Evidently  "Dan  McDuff's"  should  be  Dan  Majors;  but  we  give  It  as 
in  opinion  on  file. 
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home  alone.  Father  avA  son  were  both  drinking,  and  just  be- 
fore reaching  deceased's  home  Walter's  horse  ran  away  and 
broke  the  bnggy,  and  the  horse,  with  the  harness  and  shaft  at- 
tached, ran  up  to  the  residence  of  deceased,  creating  great  ex- 
citement among  the  members  of  deceased's  family.  The  de- 
ceased, when  he  overtook  Walter  with  the  broken  buggy,  vio- 
lently threw  the  boy  upon  the  ground,  and  beat  him,  when  Dan 
Majors  pulled  him  off,  and  advised  Walter  to  run.  The  re- 
lator, Will  Majors,  heard  the  screams  of  Mrs.  McDuff  and 
daughters,  and  ran  over  to  investigate,  and  aid  them  in  their 
trouble.  The  deceased  and  Dan  Majors  soon  came  up,  when 
the  deceased,  with  an  oath,  announced  to  his  wife  and  children 
that  he  had  killed  his  son,  Walter.  lie  soon  found  it  necessary 
to  correct  this  story,  and  explained  to  his  wife  that  the  horse  had 
run  away,  and  thrown  Walter  out,  but  that  he  was  not  killed. 
The  deceased,  his  wife,  Mr.  Anderson,  Dan  Majors,  relator,  and 
others  started  out  to  look  for  Walter,  and  found  him  in  the 
woods,  about  200  yards  from  the  broken  buggy.  ]\Irs.  !McDuff 
called  Walter.  He  answered,  and  she  and  Mr.  Anderson  went 
to  him,  and  advised  him  to  come  back  to  the  road,  and  the  de- 
ceased would  not  whip  him.  Relator  and  others  in  the  mean- 
time were  standing  in  the  road  and  about  the  broken  bu£ra;v. 
When  Walter  reached  the  road,  his  father  pulled  up  a  water- 
soaked  cypress  board  one  and  one-half  to  two  inches  wide, 
twenty  to  thirty  inches  long,  and,  using  some  vile  epithet, 
started  onto  his  son.  Mr.  Anderson  said  to  deceased,  "You  are 
in  no  condition  to  whip  the  boy,  and  the  boy  is  in  no  condition 
to  be  whipped."  Dan  Majors  said  to  the  deceased,  "Come  now, 
Jesse,  listen  to  reason."  One  of  the  witnesses  says  that  Will 
Majors  at  this  time  said,  "You  had  better  not  put  your  hands 
on  him."  The  deceased  answered,  "It  is  none  of  your  damn 
business."  Other  witnesses  say  that  the  deceased  and  Will 
Majors  were  from  twelve  to  fifteen  feet  apart,  when  deceased 
picked  up  a  board,  and  Will  Majors  said  to  him,  "Don't  do  that, 
Davis,"  and  McDuff  said,  "^Miat  in  the  hell  have  you  to  do 
with  it?"  and  began  advancing  on  Will  Majors  with  the  board, 
and,  when  within  five  or  six  feet  of  relator,  relator  fired  the 
fatal  shot,  and  deceased  fell  on  his  face  toward  relator,    ^ev- 
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eral  witnesses  testify  that  the  cypress  board  was  very  heavy, 
and  was  a  deadly  weapon.  As  the  gun  fired,  the  relator  said, 
"I  told  you  not  to  come  on  me."  Relator  was  out  with  his  gun 
that  afternoon,  hunting,  when  he  heard  the  screams  at  McDuff'g 
residence,  and  Avent  tliei*e,  knowing  nothing  of  the  cause.  The 
testimony  is  that  the  deceased  was  drinking,  and  when  in  that 
condition  was  dangerous,  and  was  a  much  larger  and  stronger 
man  than  the  relator. 

We  are  fully  convinced  that  the  learned  judge  was  in  error 
in  remanding  the  prisoner  to  jail  without  the  benefit  of  bail. 
Our  Constitiition  (section  29)  provides  excessive  bail  shall  not 
1)0  required.  "All  persons  shall,  before  conviction,  be  bailable 
by  sufficient  sureties,  except  for  capital  offenses  when  the  proof 
is  evident  or  presumption  great."  In  Ex  parte  Wray,  30  Miss. 
G73,  this  court,  in  passing  upon  the  same  provision,  said  "that, 
if  a  well-founded  doubt  of  guilt  can  ever  be  entertained,  then  the 
proof  cannot  be  said  to  be  evident,  nor  the  presumption  great, 
and  in  such  case  bail  must  be  granted."  In  Ex  parte  Bridwell, 
57  ^liss.  41,  this  court  approves  the  rule  announced  in  the  \Yray 
Case,  but  disclaims  application  of  the  rule  to  the  facts  of  that 
case.  There  can  be  no  difference  of  opinion  as  to  what  the  law 
is  on  the  subject  of  bail  in  capital  cases  in  Mississippi.  The 
chief  trouble  is  encountered  when  we  undertake  to  apply  the 
law  to  the  facts  of  particular  cases.  We  refrain  from  comment- 
ing upon  the  facts.  But,  with  the  record  before  us,  we  are  con- 
strained to  reverse  the  judgment  of  the  lower  court,  and  the  re- 
lator is  admitted  to  bail. 

This  case  having  come  up  on  pauper's  oath  we  fix  the  bond 
at  $1,000. 


Ex  Pakte  Cotton". 

Tex.  Court  of  Crim.  App.— 53  S.  W.  Rep.  632. 

Decided  Nov.  1,  1899. 

Bail:*  Rape:  Rule  in  capital  cases. 

Carnal  Intercourse  with  an  unmarried  female  under  fifteen  years  of 
age  Is  a  capital  case;  and  while  ball  will  be  allowed  unless  the 
proof  is  evident,  in  this  case  from  the  record  it  is  denied. 

♦See  Bail  in  Table  of  Topics. 
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Appeal  from  the  District  Court  of  Robertson  County;  Hon. 
W.  G.  Taliaferro,  Judge. 

J.  M.  Cotton  prays  bail  by  petition  for  a  writ  of  habeas 
corpus.  From  a  judgment  remanding  him  he  appeals. 
Affirmed. 

Henderson,  Sireetman  &  Freeman,  for  the  appellant. 
Robert  A.  John,  Assistant  Attorney-General,  for  the  State. 

Davidson,  P.  J.  Eelator  was  indicted  for  rape.  After 
being  arrested,  he  resorted  to  habeas  corpus  proceedings  for  the 
purpose  of  obtaining  bail.  Upon  a  hearing  under  the  writ  he 
was  remanded  to  custody,  and  from  this  judgment  prosecutes  an 
appeal. 

The  indictment  charges  relator  with  having  had  carnal  inter- 
course with  a  girl  under  fifteen  years  of  age,  she  not  lx?ing  his 
wife.  We  are  of  opinion  that  the  same  rule  with  reference  to 
bail  would  apply  in  this  case  as  in  robbery  where  that  offense 
has  been  made  a  capital  offense  by  the  statute.  In  Epps'  Case, 
35  Tex.  Cr.  R.  409,  34  S.  W.  113,  it  was  said:  "The  proof 
must  be  evident  that  the  robbery  was  committed,  that  appellants 
are  the  guilty  parties,  and  that  they  used  firearms  in  its  com- 
mission. The  proof  upon  each  of  these  propositions  must  be 
evident"  So,  in  this  case,  the  proof  must  be  evident  that  the 
carnal  intercourse  was  had  by  relator  Avith  the  prosecutrix,  and 
that  she  was  under  fifteen  years  of  age,  and  not  his  wife.  The 
proof  upon  each  of  these  propositions,  in  our  jiidgment,  must 
be  evident.  We  have  examined  the  record,  and,  without  enter- 
ing into  a  discussion  of  the  facts,  we  are  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed,  and  it  is  so 
ordered. 


IN  RE  WEST. 
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In  Re  West. 

10  N.  D.  464—88  N.  W.  Rep.  88. 

Decided  Dec.  12,  1901. 

Bail:*  Construction  of  constitutional  provision  in  regard  to  bail  in 
capital  cases — Judicial  discretion — Practice. 

1.  Habeas  corpus  to  obtain  bail.    Construing  section  6  of  the  State 

Constitution,  and  section  8440  Rev.  Codes  1899,  held,  tliat  In  cap- 
ital cases  the  accused  is  entitled  to  bail  before  trial,  as  a  matter 
of  absolute  right,  unless  the  proof  of  guilt  is  evlr'ent,  or  the  pre- 
sumption thereof  is  great. 

2.  Held,  further,  that  in  other  capital  cases  bail  may  be  granted  or 

withheld  as  a  matter  of  Judicial  discretion,  to  be  exercised  either 
by  the  District  or  the  Supreme  Court,  or  by  the  Judges  thereof. 

3.  Held,  further,  upon  the  facts  here  presented  and  for  reasons  stated 

in  the  opinion,  that  bail  will  not  be  granted  in  this  case  upon  this 
application,  either  as  a  strict  legal  right  or  as  a  matter  of  dis- 
cretion. 

(Syllabus  by  the  court.) 

Supreme  Court  of  ITorth  Dakota.  Application  of  William 
E.  West,  for  release  upon  bail  by  writ  of  habeas  corpus.  Denied. 

Cochrnve  &  Corliss,  for  the  petitioner. 
J.  B.  Wineman,  State's  Attorney. 

Waltjn,  C.  J.  In  this  proceeding  the  petitioner,  William 
E.  West,  by  his  attorneys,  Messrs.  Cochrane  &  Corliss,  has  pre- 
sented to  this  court  a  verified  petition,  asking  that  a  writ  6f 
habeas  corpus  shall  issue  out  of  this  coiirt,  directed  to  the  sheriff 
of  Grand  Forks  County,  commanding  him  to  produce  before  this 
court  the  hodj  of  the  petitioner,  and  to  show  cause  by  what 
authority  the  petitioner  is  detained  witliout  bail,  and  this  to  the 
end  that  the  petitioner  be  admitted  to  bail  by  this  court.  At  the 
time  of  the  presentation  of  said  petition  the  State  was  repre- 
sented by  J.  B.  Wineman,  Esq.,  State's  Attorney  for  Grand 
Forks  County,  and  the  petitioner  was  represented  by  his  said 
attorneys,  Cochrane  &  Corliss ;  whereupon  it  was  stipulated  be- 
tween counsel  in  open  court  that  the  writ  need  not  issue  in  the 
first  instance,  and  that  the  facts  and  merits  of  the  application 

*See  Bail  in  Table  of  Topics. 
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should  bo  presented  to  tho  court,  and  heard  and  determined  by 
the  court,  upon  the  application  for  the  vn^it,  and  that  the  evi- 
dence and  matters  of  fact,  as  emlwdiod  in  the  petition  for  tho 
writ,  should  be  held  and  considered  by  tho  court  in  all  respects 
as  if  the  same  had  been  embraced  in  a  return  made  by  the  shcriflf 
in  response  to  the  writ. 

Tho  uncontroverted  facts,  as  set  out  in  the  petition  as  grounds 
for  the  relief  which  is  sought  by  the  petitioner,  are  as  follows: 
Upon  a  warrant  of  arrest  issued  by  a  justice  of  tho  peace  of 
Grand  Forks  County,  the  petitioner  was  arrested  and  brought 
ofore  said  justice  of  the  peace  on  the  3d  day  of  December, 
1901;  whereupon,  after  a  preliminary  examination  of  the  pe- 
titioner was  had  before  said  justice  of  the  peace,  an  order  and 
finding  was  entered  in  the  docket  of  said  justice  of  the  peace 
to  the  effect  that  the  crime  of  murder  had  been  committed  in 
Grand  Forks  County,  and  that  there  was  probable  cause  to  be- 
lieve that  the  petitioner  was  guilty  thereof;  and  said  finding 
and  order  also  enilu-acod  the  following  pi'ovision:  "It  is  there- 
fore ordered  that  the  defeudimt,  W.  E.  West,  be  held  to  the 
District  Court  of  Grand  Forks  County,  IT.  D.,  to  answer  to  any 
indictment  or  information  that  may  be  filed  against  him  toxich- 
ing  said  charge,  and  be  committed  to  th?  custody  of  the  sheriff 
of  said  county  without  bail."  Pursuant  to  said  order  and  find- 
ing of  the  justice  of  the  peace,  a  warrant  of  commitment  was 
issued  by  the  justice,  under  which  the  sheriff  received  the  pe- 
titioner into  his  custody,  and  now  hol<ls  the  petitioner  as  a  pris- 
The  petition  further  shows  that  on  the  4tli  day  of  Do- 


oner. 


cember,  1901,  the  petitioner  made  application  to  the  District 
Court  of  tho  First  Judicial  District,  Hon.  Charles  J.  Fisk  pi*e- 
siding,  for  a  write  of  habeas  corpus,  to  the  end  that  tho  pe- 
titioner might  be  admitted  to  bail  upon  said  charge,  and  a  hear- 
ing was  then  had  before  said  District  Court  upon  such  petition, 
upon  all  tho  evidence  adduced  and  proceedings  had  before  the 
justice  of  the  peace,  and  upon  no  other  facts  and  evidence,  said 
evidence  consisting  of  the  testimony  adduced  upon  the  part  of 
the  State  at  the  preliminai*y  examination,  and  the  same  evidence 
and  proceedings,  and  none  other,  are  embodied  in  the  petition 
presented  to  this  court.     At  the  hearing  had  upon  the  applica- 
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tioD  made  to  the  District  Court,  the  petitioner  and  the  State 
were  represented  by  their  said  counsel,  and  after  hearing  coun- 
sel the  District  Court  refused  to  issue  the  writ,  and  refused  to 
either  admit  the  petitioner  to  bail  or  to  fix  the  amount  of  his 
bail,  and  said  court  directed  that  the  petitioner  be  continued  in 
the  custody  of  the  sheriff  without  bail. 

Upon  this  state  of  facts  the  question  first  arising  upon  this 
application  is  whether  the  petitioner  is  entitled  to  bail  as  a  mat- 
tor  of  strict  legal  right.  Counsel  for  the  petitioner  contend  that 
ho  is,  and  cite  Section  G  of  the  State  Constitution  and  Section 
8440  of  the  Revised  Codes  of  1890  in  support  of  their  conten- 
tion. The  first  sentence  of  Section  G  of  the  Constitution  is  as 
follows:  "All  persons  shall  be  bailable  by  suificiont  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident  or  the  pre- 
sumption gi'cat."  In  our  judgment,  the  Constitution,  by  its 
own  terms,  guaranties  the  right  to  bail  before;  trial  in  capital 
cases,  unless  the  proof  of  the  commission  of  the  capital  ofteusc 
is  evident  or  the  presumption  thereof  is  great;  and  we  are 
further  of  the  opinion  that  said  scetion  of  the  State  Constitution 
docs  not  forbid  bail  in  a  capital  casd  where  the  proof  of  guilt 
is  evident  or  the  presumption  thereof  is  gront.  As  we  road 
Section  G  of  the  Constitution,  that  section  is  silent  as  to  grant- 
ing or  withholding  bail  in  a  ciqiital  case  where  the  proof  of  gniilt 
is  evident  or  the  presumption  thoroof  is  groat.  On  the  one 
hand,  the  Constitution  itself  does  not  give  the  right  to  bail  in 
the  class  of  cases  last  mentioned ;  and,  on  the  other  hand,  the 
Constitution  does  not  inhibit  the  legislature  from  doing  so.  In 
support  of  our  views  upon  this  feature  of  the  case,  we  cite 
People  V.  I'indcr,  19  Cal.  539,  81  Am.  Dec.  77.  In  that  case 
!^[r.  Justice  Field,  speaking  for  the  court,  and  in  construing  a 
constitutional  provision  identical  with  that  under  consideration, 
uses  the  following  language:  "The  admission  to  bail  in  capital 
cases,  where  the  proof  is  evident  or  the  presumption  is  great, 
may  be  made  a  matter  of  discretion,  and  may  be  forbidden  by 
legislation,  but  in  no  other  cases.  In  all  other  cases  the  admis- 
sion to  bail  is  a  right  which  the  accused  can  claim,  and  which 
no  judge  or  court  can  properly  refuse." 

We  are  therefore  required  to  examine  the  evidence  presented 
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upon  this  application,  with  a  view  of  ascertaining  whether,  un- 
der the  Constitution  and  as  a  matter  of  strict  legal  right,  the 
petitioner  is  entitled  to  bail.  In  performing  this  duty  all  mem- 
bers of  this  court  have  given  the  evidence  and  the  law  applica- 
ble thereto  a  careful  consideration,  and  the  conclusion  has  been 
reached  that  the  petitioner  is  not  entitled  to  bail  as  a  matter  of 
strict  legal  right.  We  have  also  reached  the  further  conclusion 
that  any  extended  presentation  or  discussion  of  the  evidence  at 
the  hands  of  this  court,  in  advance  of  the  trial  of  the  case  upon 
the  merits,  would  be  manifestly  improper.  In  capital  cases  the 
question  of  whether  the  homicide  resulted  from  the  premedi- 
tated act  of  the  accused  is  ordinarily  one  of  fact,  to  be  deter- 
mined by  the  jury  under  proper  instnictions  to  be  given  to  the 
jury  by  the  trial  court.  In  such  cases  the  pivotal  question  of 
the  grade  of  the  homicide  ought  not,  in  our  judgment,  to  bo 
made  the  subject  of  collateral  inquiry  and  determination  in  ad- 
vance of  the  trial,  except  in  cases  where  there  is  little  or  no 
ground  for  a  difference  of  opinion  as  to  the  gi-ade  or  degree  of 
the  homicide.  In  our  opinion,  this  court  would  he  trenching 
upon  delicate  and  dangerous  ground  should  it  attempt  to  pass 
upon  the  crucial  question  to  be  determined  hereafter  by  the  jury 
impaneled  to  try  and  decide  upon  the  entire  matter  of  the  guilt 
or  innocence  of  the  accused,  including  the  matter  of  the  nature 
and  the  degree  of  the  homicide.  Upon  such  considerations  we 
are  constrained  to  refrain  from  any  discussion  of  the  evidence 
or  the  law  applicable  thereto. 

But,  in  ruling  that  the  petitioner  is  not  entitled  to  bail  as  a 
matter  of  strict  legal  right,  this  court  does  not  hold  that  bail 
may  not  be  granted  the  petitioner  at  all  or  for  any  reason.  In 
our  opinion,  the  petitioner,  under  Section  8446,  supra,  is  en- 
tirely at  liberty  to  a]3ply  either  to  this  court  or  to  the  District 
Court  for  bail.  But  in  that  event  the  application  may  be  either 
granted  or  refused,  in  the  exercise  of  a  sound  judicial  discretion. 
In  the  case  as  now  presented  to  this  court,  counsel  have  insisted 
upon  the  right  to  bail  as  a  matter  of  strict  legal  right,  and  have 
omitted  to  present  to  this  court  any  facts  or  considerations  of  a 
special  nature  which  would  appeal  to  the  discretion  vested  in 
this  court,  or  which  would  in  any  way  enlighten  this  court  with 
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rci^ect  to  the  granting  or  refusing  of  bail  under  the  circum- 
stances surrounding  this  case.  Hence  wo  are  not  in  a  position 
in  this  case  to  grant  bail  at  the  present  time.  But  our  refusal 
to  do  so  does  not  operate  as  a  bar  to  any  future  application  for 
bail  by  the  petitioner.  He  is  entirely  free  to  make  another 
application;  but,  in  the  event  of  his  doing  so,  the  application 
sliould  be  first  made  to  the  District  Court,  as  that  tribunal  is 
convenient  to  the  parties,  and  is  also  in  a  better  position  to 
understand  existing  local  conditions  and  all  the  facts  and  cir- 
cinnstancos  bearing  upon  the  matter  of  granting  or  refusing 
bail  in  this  particular  case. 

In  reaching  the  conclusions  which  have  been  advanced  in  this 
opinion  there  has  been  entire  unanimity  of  opinion  on  the  part 
of  tlic  members  of  this  court,  except  upon  the  point  of  whether 
the  petitioner  is  entitled  to  bail  as  a  matter  of  strict  legal  rights 
As  to  that  point  a  conclusion  is  reached  by  a  divided  court. 

The  writ  prayed  for  in  the  petition  is  denied. 


Jerjtagin  v.   State. 

118  Ga.  307—45  S.  E.  Rep.  411. 

Decided  Aug.  11,  1903. 

Bail:*  Mubdeb:  Discretion  of  judge. 

1.  Whether  based  on  a  prima  facie  case  of  murder,  on  evidence  of 
probable  guilt,  on  the  sickness  or  physical  condition  of  the  de- 
fendant, or  on  other  cause,  the  granting  or  refusal  of  bail  in  cap- 
ital cases  is  peculiarly  within  the  discretion  of  the  judge  of  the 
Superior  Court,  and  will  not  be  controlled,  unless  it  has  been 
manifestly  and  flagrantly  abused.  There  was  no  abuse  of  dis- 
cretion in  the  present  case. 
(Syllabus  by  the  court.) 

Error  to  the  Superior  Court  of  Bartow  County ;  Hon.  R.  G. 
Mitchell,  Judge. 

Petition  of  J.  H.  Jemagin  for  release  on  bail.  Bail  denied. 
He  brings  error.     Affirmed. 

*See  Bail  in  Table  of  Topics. 
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Hendricks  &  Harrison,  for  the  plaintiff  in  error. 
W.  E.  Thowas,  Solicitor  General,  and  //.  B.  Peeples,  for  tJie 
State. 

Iamak,  J.  The  magistrate  having  committed  .Ternagin  for 
murder,  the  defendant  applied  to  the  judge  of  the  Superior 
Court  for  bail.  In  his  petition  he  admitted  the  killing,  stated 
that  the  only  eyewitnesses  wore  his  wife  and  two  infant  chil- 
dren, and  claimed  that  he  had  once  proceeded  to  the  nearest 
town,  and  surrendered  himself  to  an  officer.  lie  alleged  that 
the  deceased  was  a  man  of  great  physical  strength,  and  of  vio- 
lent temper,  and  had  threatened  to  kill  the  plaintiff  in  error, 
who  acted  iji  self-defense.  The  petitioner  also  alleged  that  he 
was  weak  of  Ixidy,  and  suffered  greatly  from  sickness,  and  that 
his  health  would  bo  seriously  impaired  by  confinement  in  jail 
during  the  sununer  months,  and  until  the  next  term  of  court. 
After  hearing  evidence,  the  judge  refused  to  allow  bail.  In 
Lester  v.  State,  33  Ga.  192,  and  Corhett  v.  State,  24  Ga.  391, 
the  application  for  bail  was  in  term  and  to  the  court.  It  may 
be  that  under  Pen.  Code,  §  933.  the  judge  of  the  Superior 
Court  is  not  acting  as  a  habeas  corpus  court  (Carter  v.  Janes, 
90  Ga.  280,  23  S.  E.  201),  and  that  a  bill  of  exceptions  would 
no  more  lie  to  his  decision  than  would  a  certiorari  from  an  order 
of  commitment  by  a  nuigistrate.  But  as  that  question  is  not 
put  in  issue  in  this  record,  we  content  ourselves  with  empha- 
sizing, if  possible,  Avhat  was  said  in  Lester  v.  State,  33  Ga.  192. 
^^^letller  based  on  a  prima  facie  case  of  murder,  or  evidence  of 
probable  guilt,  or  on  the  sickness  or  physical  condition  of  the 
defendant,  or  on  any  other  cause,  in  a  habeas  corpus  proceeding, 
or  on  any  other  proceeding  which  may  be  brought  to  this  court 
by  bill  of  exceptions,  the  granting  or  refusing  of  bail  in  capital 
cases  is  a  matter  peculiarly  within  the  discretion  of  the  judge 
of  the  Superior  Court,  and  will  not  be  controlled,  unless  it  has 
been  manifestly  and  flagrantly  abused. 

Judgment  affirmed.  All  the  Justices  concur,  except  Turner, 
J.,  not  presiding. 
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Ex  Paiite  Hill. 

61  W.  Va.  536—41  S.  E.  Rep.  903. 

Decided  June  7.  1902. 

Bail:*  Afteb  Conviction;  Review  of  common  law  and  statutes — When 
hail  may  be  allowed  pending  an  appeal. 

1.  After  conviction  of  felony  there  can  be  no  allowance  of  bail  by 

this  court  or  a  Circuit  Court,  except  that  for  some  cause  extra- 
ordinary, not  growing  out  of,  but  independent  of,  the  criminal 
act,  as  for  sickness,  bail  may  be  granted  before  conviction,  or 
after  it,  pending  a  writ  of  error,  and  before  actual  commitment 
to  the  penitentiary.  The  party  must  be  laboring  under  a  present, 
painful,  severe  and  dangerous  disease,  either  caused  or  aggravated 
by  his  imprisonment,  and  there  must  be  strong  probable  reason, 
not  mere  fear,  but  based  on  facts,  to  apprehend  that  continued 
Imprisonment  will  be  fatal,  or  at  least  cause  permanent  grave  in- 
jury to  health. 

2.  The  Supreme.  Court  of  appeals  has  jurisdiction  to  award  a  writ  of 

liaheas  corpus  having  for  its  sole  purpose  the  obtaining  of  bail  in 
a  felony  case,  and  to  grant  bail  upon  it.    Ball  may  be  granted  on 
mere  motion  in  the  Circuit  Court,  under  the  statute. 
(Syllabus  by  the  court.) 

Application  of  A.  T.  Hill,  for  a  ^\Tit  of  habeas  corpus, 
praying  that  he  bo  aliowcd  bail.     AVrit  refused. 

Branxon,  J.  Hill,  having  been  convicted  and  sentenced  to 
the  penitentiary  for  felony  for  receiving  stolen  goods,  obtained 
a  writ  of  error,  and  then  petitioned  the  Circuit  Court  of  Marion 
County  to  be  allowed  bail  until  the  decision  of  the  writ  of 
error;  and,  that  court  having  refused  bail,  he  comes  to  this 
court  by  petition  for  a  writ  of  habeas  corpus,  in  order  to  have 
this  court  grant  him  bail. 

The  case  does  not  involve  the  question  discussed  in  Ex  parte 
Eastham,  43  W.  Va.  G37,  27  S.  E.  896.— whether  upon  Mbeas 
corpus,  sejking  bail  only,  this  court  can  grant  bail  before  con- 
viction. In  that  case  the  indication  was,  I  think  now,  a  correct 
indication  that  such  jurisdiction  exists.  Nor  does  this  case 
involve  the  question  of  the  power  of  this  court,  when  it  has  be- 
fore it  a  habeas  corpus  seeking  discharge  on  the  claim  of  unlaw- 

♦See  Bail  in  Table  of  Tories. 
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fulness  of  imprisonment,  and  refuses  discharge,  to  admit  to  bail. 
I  think  that  in  such  case  it  can,  in  a  proper  c.?ise,  grant  bail. 
Hurd,  Hab.  Corp.  432;  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
666.  The  Code  of  1899,  c.  Ill,  §  6,  expressly  recognizes  this 
power,  in  saying  that  upon  such  a  writ  the  court  "shall  either 
discharge  or  remand  him  or  admit  him  to  bail."  The  present 
case  presents  the  question  whether  this  court  can,  upon  a  writ 
of  habeas  corpus  not  seeking  discharge  from  unlaAvful  imprison- 
ment, but  seeking  only  bail  after  conviction  of  felony  pending 
a  writ  of  error,  grant  such  bail.  We  may  safely  say  that  by 
common  law  bail  might  in  proper  cases,  in  sound  discretion,  bo 
granted  at  any  stage  of  the  case,  before  or  after  indictment, — 
indeed,  after  conviction  pending  appeal,  so  application  is  made 
before  actual  commitment  to  the  prison  under  the  sentence. 
3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  671,  673;  Enc.  PI.  &  Prac. 
206;  Hurd,  Hab.  Corp.  435,  444;  Church,  Hab.  Corp.  §§  417, 
419 ;  Eal.  Cr.  Proc.  §  37.  But  in  Virginia  the  Code  of  1819,  c. 
107,  §  1,  allowed  the  General  Court  or  Superior  Court  to  "ad- 
mit to  bail  any  person  before  conviction ;"  and  Section  2  (being 
an  act  dating  back  to  1YS5),  provided  that  "no  person  shall 
be  bailed  after  conviction  of  an;^  felony."  Thus  far  back  it  was 
the  policy  of  Virginia  not  to  bail  after  conviction.  The  Code 
of  1849  pursued  this  policy  in  Section  6,  c.  204,  by  allowing 
justices  to  bail  a  person  "charged  with,  but  not  convicted  of  an 
offence,"  and  by  saying  "a  Circuit  Court,  or  any  judge  thereof, 
may  admit  any  person  to  bail  before  conviction."  The  West 
Virginia  Code  likewise  always  has  limited  the  power  of  justices 
to  bail  persons  "charged  with,  but  not  convicted  of  an  offence 
not  punishable  with  death,"  and  grants  to  Circuit  Courts  and 
their  judges  power  "to  bail  before  conviction."  Code,  c.  156, 
§  6.  It  is  noted  that  the  positive  provision  of  tlic  Code  of 
1819  against  bail  to  one  convicted  of  felony  is  omitted  in  later 
Virginia  and  West  Virginia  Codes,  and  from  this  counsel 
argue  that,  that  prohibition  having  been  repealed,  the  common 
law  is  revived,  and  that  bail  may  be  allowed  after  conviction. 
We  do  not  concur  in  this  position.  That  express  prohibition 
was  surplusage  and  tautology,  because  the  words  of  Section  1, 
"may  admit  to  bail  any  person  before  conviction,"  tell  plainly 
enough  the  intent  to  limit  bail  to  one  not  convicted,  and  deny 
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it  to  one  who  can  no  longer  be  presumed  to  be  innocent,  but  who 
is  guilty  by  judicial  ascertainment.  The  expression  of  power 
to  bail  before  conviction  excludes  the  power  to  bail  after  convic- 
tion. If  the  laAvmaker  intended  to  grant  bail  after  conviction, 
why  does  not  the  statute  i?imply  say  that  a  court  "may  admit 
any  person  to  bail,"  omitting  the  words  ''before  conviction?" 
Thcso  words  mean  something.  They  can  have  no  other  mean- 
ing than  to  limit  power  to  bail  to  cases  before  conviction.  The 
very  fact  that  the  common  law  allowed  bail  after  conviction 
shows  an  intent  by  these  words  "before  conviction"  to  depart 
from  the  common  law.  The  legislature  has,  as  to  this  matter, 
laid  doAvn  the  rule,  and  no  court  can  repeal  its  plain  words.  A 
party  convicted  still  remains  presumably  gtiilty  during  his  ap- 
peal until  reversal,  and  the  law  intends  to  take  no  security  from 
him,  as  the  temptation  to  defeat  the  law  by  escape  is  then 
greater  than  ever.  In  most  of  the  States  the  right  to  bail  is 
given  by  constitution,  Avith  exception  of  certain  cases;  but  in 
this  State  such  is  not  the  case,  and  it  is  a  matter  of  sound  dis- 
cretion to  grant  or  refuse.  And  where  such  constitutional  pro- 
visions exist,  they  seem  to  have  no  operation  after  conviction,  to 
give  bail  as  a  matter  of  right  after  conviction, — but  only  as  of 
discretion.  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  G75;  Church, 
llab.  Corp,  §§  417,  418  ;  Ilurd,  Ilab.  Corp.  445.  But  whilst  it 
seems  clear  that  our  statxite  limits  bail  to  persons  not  yet  con- 
victed, still  that  applies  only  to  the  circumstances  connected 
with  the  oflfense  and  is  tested  by  the  party's  guilt  or  innocence ; 
and  the  statute  does  not,  in  such  limitation,  touch  those  cases 
where  extraordinary  circumstances,  independent  of  the  merits 
of  the  case,  call  for  bail.  "The  illness  of  the  prisoner  is  such 
a  circumstance,  and  the  humanity  of  our  law  makes  it  a  con- 
sideration which  should,  under  all  circumstances,  regardless  of 
tlie  charge  upon  which  the  prisoner  is  confined,  or  the  stage  of 
tlie  proceeding  at  which  the  application  is  made,  influence  the 
court  to  exercise  its  discretion  and  admit  to  bail."  3  Am.  & 
Eng.  Enc  Law  (2d  Ed.)  677;  Church,  Hab.  Corp.  §  410. 
Cases  of  binding  authority  upon  us  make  grave  sickness  an 
exceptional  ground  of  bail.  Semmes'  Case,  11  Leigh,  CG5; 
Archer's  Case,  6  Grat.  705. 
Vol.  XII  — 4 
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We  do  not  fail  to  realize  that  it  may  be  charged  that  we  are 
putting  an  exception  into  the  statute  not  found  in  it,  but  con- 
siderations of  very  apparent  force  answer  this  charge.       Tho 
word  "conviction,"  in  the  statute,  shows  that  the  bail  spoken  of 
is  that  relating  to  the  criminal  act,  tested  by  its  circumstances. 
Again,  I  think  that  this  is  an  instance  calling  for  the  application 
of  the  rule  of  statutoiy  construction .  that,  though  a  thing  may 
he  within  the  letter  of  a  statute,  yet,  if  it  is  not  within  its  spirit, 
the  statute  does  not  include  it.     ISTow,  it  seems  reasonably  prob- 
able that  the  legislature  did  not,  for  instance,  mean  to  disa1)l(' 
a  court  granting  a  suspension,  to  enable  the  convict  to  apply  f<jr 
a  writ  of  error,  from  allowing  bail  where  the  bail  is  not  tested 
by  his  guilt,  but  he  is  dying  from  imprisonment  and  disease. 
Under  tliis  rule,  grave  necessity  for  bail  must  be  shown.     In 
the  Sciinncs'  Case  it  is  laid  down  that  the  prisoner  must  be  ''la- 
boring under  a  present,  painful,  severe,  and  dangerous  disease, 
caused  by  his  imprisonment,  and  likely  to  be  so  aggravated  by 
a  continuance  thereof  as  probably  to  terminate  fatally."     Th(> 
evidence  shouM  clearly  show  that  death  or  pennanent  ill  health 
will  result  from  a  continuance  of  confinement.     3  Enc.  PI.  & 
Prac.  212.     "It  is  only  where  illness  has  been  catised  or  aggra- 
vated by  the  imprisonment,  and  there  is  ]n'obablo  reason  to  ap- 
prehend that  further  imprisonment  would  be  fatal,  or  at  least 
cause  pennanent  injury  to  health,  that  the  application  should 
be  granted."     3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  077.     The 
case  does  not  come  up  to  this  standard.     It  is  shown  by  some 
affidavits  that  Hill  is  inclined  to  stoutness  or  obesity,  and  his 
heart  affected  by  fatty  degeneration,  and  that,  in  the  opinion 
of  two  physicians,  continued  confinement  "for  a  considerable 
time"  would  permanently  injure  his  health  and  cause  death. 
How  long  will  it  take  to  produce  this  result  ?     It  is  mere  opin- 
ion.    It  is  not  shown  that  his  condition  was  caused  by  imprison- 
ment.    And  a  physician  attending  the  jail  (the  health  officer 
of  the  county)  says  he  thinks  the  ailment  attributed  by  those 
physicians  to  confinement   is   curable   by   treatment,  and  not 
likely  to  produce  the    danger   feared.     So    as    to    danger  in 
future  there  is  conflict  of  medical  opinions.     And  should  the 
])risoner  grow  worse,  the  circuit  judge  can  again  consider  the 
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case;  and  I  do  not  see  why,  if  the  jail  is  bad  and  dangerous,  re- 
moval could  not  be  made  under  Sections  47,  48,  c.  41,  Code. 
There  is  difi'erence  of  opinion  as  to  the  condition  of  the  jail. 

I)  '  this  court  have  jurisdiction  to  grant  bail  in  a  proper 
,,.-ei  I  have  had,  and  have  yet,  some  question,  because  the 
Code  gives  a  Circuit  Court  jurisdiction;  but  the  Constitution 
gives  this  court  original  jurisdiction  in  habeas  corpus,  and  that 
writ  lias  >  cc..  iong  used  as  a  process  to  obtain  bail.  We  refuse 
the  writ. 

Writ  refused. 


Ex  Pakte  Collette  et  al. 


106  La.  Rep.  221—30  So.  Rep.  746. 

Decided  Nov.  26.  1901. 

Bail  Pexdixo  Appeal:*  Allowed  if  sentence  is  not  for  death  or  for  hard 

labor. 

1.  Construing  Article  12  of  the  Constitution  of  1898  and  section  1007 

of  the  Revised  Statutes  together,  it  Is  held  It  is  only  where  per- 
sons convicted  of  crime  shall  have  been  sentenced  to  death  or  to 
imprisonment  at  hard  labor  that  such  persons  are  to  be  kept  in 
confiiiement  notwithstanding  an  appeal  taken  in  their  case. 

2.  Where  the  sentence  pronounced  is  not  that  of  death  or  imprison- 

ment at  hard  labor,  the  convict  is  entitled,  upon  application,  to  be 
released  on  bail  pending  the  appeal. 

3.  But  where  an  accused  party  has  been  convicted  of  an  offense  the 

sentence  for  which,  yet  to  be  pronounced,  may  be  impriaonment 
at  hard  labor,  he  is  not  entitled  to  bail  between  the  time  of  his 
conviction  and  that  when  sentence  is  to  be  passed. 

4.  The  term  "imprisonment  at  hard  labor,"  where  used  in  article  12 

of  the  Constitution,  and  in  section  1007,  Rev.  St.,  means  imprison- 
ment at  hard  labor  in  the  penitentiary.     It  does  not  mean  the 
work  on  public  roads,  bridges  and  other  public  works  authorized 
by  article  292  of  the  Constitution. 
(Syllabus  by  the  court.) 

Petition  by  13.  and  M.  Collette  for  ^vTit  of  habeas  corpus  to 
release  on  bail.     Petition  granted. 

A.  E.  &  0.  S.  Livaudais,  for  the  petitioners. 

Walter  Guion,  Attorney-General,  and  Albert  Estopinal,  Dis- 

♦See  Bail  in  Table  of  Topics. 
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trict  Attorney,  for  the  respondent  Frank  C.  Movers,  Sheriff  of 
the  parish  of  Plaquemines. 

Blanchabd,  J.  The  relators  were  convicted  of  petit  lar- 
ceny, and  sentenced,  under  Section  8  of  Act  No.  124  of  1874, 
to  five  months'  imprisonment  in  the  parish  jail,  and  to  work 
during  that  sentence  on  the  public  roads  and  other  public  works 
of  the  parish, — the  latter  pursuant  to  the  direction  of  Article 
292  of  the  State  Constitution.  From  this  sentence  they  pro- 
secuted an  appeal  to  this  court,  and  the  case  is  on  its  docket, 
awaiting  determination.  After  taking  the  appeal,  they  applied 
to  the  trial  judge  for  release  on  bail  from  confinement  ponding 
the  final  judgment  of  this  court  on  their  appeal.  Being  denied 
bail  by  the  judge  a  quo,  they  apply  for  it  here,  through  the  pond- 
ing writ  of  habeas  corpus,  and  that  is  the  question  which  this 
proceeding  presents. 

Ruling:  Section  8  of  Act  No.  124  of  1874,  after  defining 
what  constitutes  petit  larceny,  declares  the  same  to  be  punish- 
able by  imprisonment  in  the  parish  prison  or  in  the  peniten- 
tiary, at  the  discretion  of  the  court,  for  not  more  than  two 
years.  Nothing  is  said  about  hard  labor,  though  the  possible 
confinement  in  the  penitentiary  carries  with  it,  as  a  conse- 
quence,- that  result.  Article  12  of  the  Constitution  of  1898  de- 
clares that  "all  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  where  the  proof  is  evident  or  pre- 
sumption great,  or  unless  after  conviction  for  any  crime  or  of- 
fense punishable  with  death  or  imprisonment  at  hard  labor." 
This  provision  i?  found  in  all  the  Constitutions  of  the  State  as 
far  back  as  the  year  1852,  including  the  Constitution  adopted  in 
that  year.  Following  the  adoption  of  the  Constitution  of  1852, 
the  legislature  in  1855  enacted  Act  No.  121  of  that  year,  en- 
titled "An  act  relative  to  criminal  proceedings,"  the  thirty- 
second  section  of  which  is  now  Section  1007  of  the  Ecvised 
Statutes.  It  reads:  "In  all  cases  where  persons  convicted  of 
crime  shall  be  sentenced  to  death,  or  to  imprisonment  at  hai'd 
labor,  it  shall  be  the  duty  of  the  siieriff  of  the  court,  where  the 
sentence  has  been  pronounced,  immediately  to  take  the  person 
convicted  into  custody,  and  to  keep  him  confined  in  the  parish 
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jail,  notwithstanding  any  appeal  or  reprieve,  until  the  final 
action  of  the  Supreme  Court  oh  the  apiX3al,  or  of  the  Senate 
on  the  reprieve."  This  section  of  the  act  of  1855  was  doubtless 
passed  in  furtherance  of  Article  lO-i  of  the  Constitution  of 
1S52,  now  Article  12  of  the  present  Constitution  of  the  State. 
Construing  the  two  together, — the  constitutional  provision  and 
the  statute, — we  hold  it  is  only  where  persons  convicted  of 
crime  shall  have  been  sentenced  to  death  or  to  imprisonment  at 
liard  labor  that  sucli  persons  are  to  be  kept  in  confinement  not- 
withstanding an  appeal  taken  in  their  case.  It  follows  that, 
whore  the  sentence  pronounced  is  not  that  of  death  or  imprison- 
ment at  hard  labor,  the  convict  is  entitled,  upon  application,  to 
bo  released  on  bail  pending  the  final  determination  of  his  case 
on  appeal.  See  State  v.  Anselin,  43  La.  Ann.  195,  8  South. 
583.  Contrast  Article  108  of  the  Constitution  of  1845  with 
Article  104  of  the  Constitution  of  1852.  See  In  re  Longworth, 
7  La.  Ann.  248.  But  where  an  accused  party  has  been  con- 
victed of  an  offense  the  sentence  for  which,  yet  to  be  pronounced, 
may  be  imprisonment  at  hard  labor,  he  is  not  entitled  to  bail 
between  tlie  time  of  his  conviction  and  that  when  sentence  is  to 
bo  passed  upon  him.  State  v.  Yion,  12  La.  Ann.  688.  The 
term  "imprisonment  at  hard  labor,"  where  used  in  Article  12 
of  the  Constitution,  and  in  Section  1007  of  the  Revised  Sta - 
utcs,  means  imprisonment  at  hard  labor  in  the  penitentiary. 
It  does  not  mean  the  work  on  public  roads,  bridges,  and  other 
public  works  authorized  by  Article  292  of  the  Constitution. 

It  is  ordered  that  the  sheriff  of  the  parish  of  Plaqiiemines 
take  good  and  sufficient  surety  from  the  prisoners,  Baptiste 
Collette  and  ]\Ieyer  Collette,  each  in  the  sum  of  $300,  condi- 
tioned to  abide  the  judgment  of  this  court  on  the  appeal  they 
have  prosecuted  from  the  verdict  and  the  sentence  pronounced 
against  them  thereon,  as  shoAvn  by  the  record  of  the  said  ajipeal 
(Xo.  14,201  on  the  docket  of  this  court),  entitled,  "Stale  of 
Louisiana  vs.  Baptiste  Collette  and  Meyer  Collette,"  and  to  ex- 
ecute the  said  sentence  by  undergoing  the  punishment  thereof 
in  the  event  of  the  affirmance  by  this  court  of  the  judgment  ap- 
pealed from.  It  is  further  ordered  that  upon  furnishing  such 
bond  and  security  the  prisoners  be  released  from  the  present 
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custody  of  the  sheriff  of  the  parish  of  Plaquemines,  to  be  again 
taken  into  custody  by  him  in  the  event  of  judgment  adverse  to 
them  on  the  pending  appeal.  It  is  further  ordered  that  tlio 
bonds  so  taken  by  the  sheriff  bo  returned  to  tlio  court  a  qua. 


Ex  Parte  Scott. 


,}ii^ 


Tex.  Court  of  Grim.  App.— 62  S.  W.  Rep.  568. 

Decided  April  17,  1901. 

Bail:*  Assault  with  Intent  to  Commit  Rape:  Amount  of  l)ail. 

Six  hundred  dollars  Is  not  excessive  ball  upon  an  accusation  of  as- 
sault with  intent  to  rape. 

Appeal  from  the  District  Court  of  ITarris  County;  Hon.  A. 
C.  Allen,  Judge. 

In  the  court  below  W.  W.  Scott  sued  out  a  writ  of  Imhoaa 
corpus  to  obtain  his  release  from  comniitmont  in  default  of  l)iiil. 
On  hearing,  the  court  reduced  the  bail  to  $G00,  and  the  pck- 
titioner  appealed.     Affirmed. 

Brocl'tnan  &  Kahn,  for  the  appellant. 

Bohert  A.  John,  Assistant  Attorney-General,  for  the  State. 

Davidson,  P.  J.  Appellant  was  arrested,  oliarg(Ml  with  an 
assault  with  intent  to  commit  rape.  It  is  unnecessary  to  dis- 
cuss the  statement  of  facts.  Tlio  amount  of  the  bond  was  fixed 
by  the  court  at  $1,000,  which,  ujion  a  hearing  under  the  writ 
of  habeas  corpus,  Avas  reduced  to  $()()(),  and  from  this  judgment 
appeal  is  prosecuted.  This  bond  is  not  excessive.  Tho  judg- 
ment is  affirmed. 

BiiooKs,  ,T.,  absent. 


•See  Bail  la  Table  of  Topics. 


SANCEDO  V.  STATE. 


66 


Sancedo  v.  Stat.3. 

Tex.  Court  of  Crlm.  App.— 70  S.  W.  Rep.  546. 

Decided  Nov.  19.  1902. 

Bail:*  AssAxn,T  with  Intent  to  Murder:  Reduction  of  bail — Alibi. 

The  bail  was  originally  fixed  at  $2,000,  upon  writ  of  habeas  corpus  it 
was  reduced  to  ?500;  but  as  upon  that  hearing  the  only  evidence 
offered  on  part  of  the  prosecution  was  the  indictment,  while  the 
relator  gave  evidence  to  sustain  an  alibi,  held,  that  the  bail  should 
be  reduced  to  $250. 

Appeal  from  tlio  District  Court  of  Camoron  County;  Hon. 
Stanley  Welch,  Judge. 

Ananacio  Sancedo  being  indicted  for  assault  with  intent  to 
murder,  and  applying  for  a  writ  of  habeas  corpus,  his  bail  was 
reduced  to  $500.     IIo  appeals.    Reversed. 

R.  B.  Creager,  for  tho  appellant. 

Robert  A.  John,  Assistant  Attorney-General,  for  tho  State. 

Davidson,  P.  J.  Appellant  was  arrested  on  a  clnrgo  of 
assault  with  intent  to  murder,  and  his  bond  originally  fixed  at 
$2,000.  Upon  the  habeas  corpus  trial  it  was  reduced  to  $500. 
From  the  judgment  fixing  the  latter  amount  this  appeal  'S  prose- 
cuted. The  assault  in  this  case  was  charged  to  have  been  made 
upon  Jesse  Miller,  whom  the  evidence  shows  Avas  one  of  the 
Texas  riangers  camped  near  tho  City  of  Brownsville.  There 
are  twelve  of  these  cases  ])en(ling  before  tho  court  for  reduction 
of  hail.  It  seems  from  the  history  of  the  cases  thai  Kaiigers 
I'ochiu'k,  JJaker,  and  ]Miller  ha<l  U'cn  in  the  city  of  J>r(iwns- 
ville  during  the  evening,  and  left  for  their  camp,  some  mile  and 
a  lialf  or  tlir('(>-(piartors  below  said  vity,  about  8:30  o'clock  in 
ilie  (Veiling.  Just  before  reaching  their  camp  they  were  fire<l 
upon  from  ambush,  and  Koebuck  assassinated.  The  indict- 
nionks  in  the  twelve  cases  pending  before  us  grow  out  of  this 
Iransacliou,  tho  testinu)ny  in  all  tho  cases  being  substantially 
the  same.  On  the  trial  tho  State  inti'oduced  the  indictment 
l«>nding  against  each  relator,  and  rested.  Kelator  in  this  as  in 
♦See  Bail  in  Table  of  Topics. 
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tho  otlicr  cases  proved  an  alibi.  The  State  in  no  instance  uiulor- 
took  to  connect  defendant  with  tho  assault  upon  tho  rangers  and 
tho  assassination  of  lioebuck,  so  far  as  the  records  show,  except 
by  the  introduction  of  the  indictment.  ]lcing  under  indict- 
ment, Die  law  prohibits  a  discharge  from  custody  under  the 
writ  of  hahcas  corpus.  As  before  stated,  the  bail  was  fixed  at 
$500,  and,  so  far  as  the  oviaence  in  the  record  shows,  appellant 
and  his  friends  are  vlliiout  m(>ans  to  meet  this  requireniciit. 
Wo  therefore  reduce  the  bail  to  $250,  M])un  the  giving  of  which, 
in  the  terms  of  tho  law,  relator  will  be  released  from  custody. 
Judgment  reversed,  and  bail  fixed  at  $250. 

NoTK.— Hernandez  v.  Stale,  70  S.  W.  Rep.  549,  was  an  appeal  from 
an  order  of  the  same  court  and  presiding  judge.  The  opinion  was  also 
dated  Nov.  19,  1902,  and  was  as  follows: 

Davidson,  P.  J.  Appellant  was  charged  by  indictment  with  tho  mur- 
der of  W.  E.  Roel)uciv.  On  the  trial,  under  the  writ  of  habeas  corpus, 
the  court  fixed  the  amount  of  bail  at  $:J,000.  The  contention  hero  is 
that  this  amount  is  excessive.  The  statement  o.'  facts  shows  that  the 
only  evidence  introduced  by  the  State  was  the  indictment.  The  testi- 
mony for  tli(!  relator  was  introduced  to  prove  an  allhi.  Evidence  wuh 
also  adduced  to  tho  effect  that  relator  had  no  pioi)eity.  This  was 
with  reference  to  his  ability  to  give  the  amount  of  bail  required.  It 
will  be  seen  from  this  the  Siate  introduced  no  evidence  in  regard  to 
the  merils  of  the  cjuse,  and  the  record  before  us  is  without  a  single 
fact  tending  to  inculpate  relator.  But  for  the  inbil)ilion  of  the  statute 
he  might  be  discharged.  An  indictment  being  preferred,  discharge  can- 
not bo  had  without  ))ail,  under  tlie  writ  of  hnhens  corpus.  As  the  mat- 
ter is  presented,  bail  will  be  reduced,  and  fixed  at  the  sum  of  ?  1,500, 
upon  tho  giving  of  which  in  the  teini.s  required  by  law  the  ofilcer  hav- 
ing him  in  charge  will  release  relator. 

Judgment  reversed,  and  bail  fixed  at  $1,500. 


Ex  pAiiTio  CnoYNSKi    et  al. 


42  Tex.  Grim.  Rep.  587— CI  S.  W.  Rep,  391. 

Decided  March  20.  1901. 
Bail:*  Puize  Fioiitino — Amount  of  hail. 

The  prisoners  were  accused  of  prize  fighting,  the  statutory  punlsli- 
nient  being  not  less  than  two  or  more  than  five  years  in  the  peni- 
tentiary.   The  committing  magistrate  set  the  bail  at  $5,000.    The 

♦See  Bail  In  Table  of  Topics. 
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grand  Jury  refused  to  indict;  but  was  relnstructed  by  tbe  court  in 
relation  to  the  matter.  Court  below  upon  habeas  corpus  reduced 
bail  to  $2,500.    IJeld  excessive  and  again  reduced  to  |1,000. 

A|)])('al  from  tlic  District  Court  of  Gsilvcston  County;  Hon. 
A.  C.  Allon,  Judge. 

Joseph  B.  Choynski  nnd  another  mnko  api)li(!nti(tn  for  writ 
of  habeas  corpus  to  rcdiico  hail;  and  fnmi  an  order  reducing 
hail,  fixing  the  hail  at  $2,.'"»00,  they  ai)[)eal.     ^^rodilied. 

Narscnc  Johnson  nnd  John  C.  M^alker,  for  the  n])p(>lliint. 

1).  E.  Simmons,  Acting  Assitant  Attorney-General,  for  the 

State. 

Davidson,  P.  T.  Apj^'llants  were  arrested  charged  with 
"])ri/,e  tlnhting,"  and  the  hond  of  each  fixed  at  $5,000.  Being 
niiid)le  to  give  tliia  hond,  they  resorted  to  the  writ  of  habeas 
corpus,  and  the  District  judge,  n])on  hearing  the  same,  reduced 
the  hail  to  the  sum  of  $13, .500  each.  A])pellants  claim  this 
amount  is  excessive,  and  they  are  totally  unahl(>  to  giv(>  such 
hoiid.  The  record  shows  their  inahility  to  give  hond  in  tJiis 
aiiiiiuiit.  The  ])unislmient  for  his  ofTeiise  is  not  less  than  two 
nor  more  than  five  years'  confinement  in  the  ])enitentiary.  It 
also  shows  that  the  grand  jury  refused  to  indict  apixdhiuts  for 
this  oU'eiise,  and  so  reporlecl  to  the  court;  hut  that  hody  was  re- 
ins! rucled  hy  the  court  with  referiMice  to  the  matter,  and,  the 
coui'l.  being  still  in  session,  indictment  may  he  returned.  Ihider 
the  statute  it  seems  they  are  not  enlitleil  to  their  discharge  in 
any  event  until  the  adjournment  of  the  grand  jury  for  the  term. 
Under  the  circumstances  wo  helievc^  the  amoinit  of  the  hail  fixed 
hy  th(!  trial  judge  is  (excessive,  and  amounts  to  a  (le])rivation  of 
hail,  and  wc;  th(M'efore  fix  the  amount  of  the  hail  at  $1,000 
each;  and  upon  giving  bond  in  this  sum,  in  accordance  with  the 
terms  of  the  law,  they  will  he  releascnl  from  custody. 

NoTK. — A  bar  docket  of  Lake  county,  Indiana  (1898),  gives  the  fol- 
lowing bail  schedule:  liailable  homicides  $2,000.  A.ssault  with  intent 
to  commit  felony  $1,000.  All  felonies  whore  the  punishment  cannot 
exceed  three  years  in  State  prison  $500.  All  other  felonies  $500.  All 
misdemeanors  $100.  The  court  reserved  discretionary  riglit  to  vary 
from  the  schedule. 
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Ex  Parte  Douglas. 

25  Nev.  425—62  Pac.  Rep.  49. 

Decided  Aug.  30,  1900. 

Bail:*  Grand  Larceny:  Amount  of  bail. 

Upon  a  charge  of  stealing  eighteen  head  of  cattle  of  the  value  of  $540, 
the  committing  magistrate  fixed  the  ball  at  ?5,000.  Held,  exces- 
sive and  ball  fixed  at  $3,000. 

Petition  for  writ  of  habeas  corpus  to  reduce  bail  of  Leslie 


E.  Donglfis. 


Bail  reduced. 


11    !i 


Torreyson  tC*  Snmmerfielcl,  for  the  petitioner. 
W.  D.  Jones,  Attonioy-Gencral,  for  the  State. 

Per  CuRiAisr.  The  petitioner  was  committed  to  the  custody 
of  the  sheriff  of  Churcliill  County  by  a  justice  of  the  peace  upon 
a  preliminaiy  examination  for  the  crime  of  p;rand  lai'ceny.  The 
order  of  commitment  fixes  the  amount  of  bail  in  tlie  sum  of 
$.">,000.  The  complaint  charges  him  with  the  larceny  of  eigli- 
tocn  head  of  cattle,  of  tlio  vaUie  of  $30  each.  Tie  contends  that 
the  bail  is  excessive,  and  brings  habeas  corpus  to  obtain  a  reduc- 
tion thereof.  Under  Avell-sottlod  rules,  and  tlic  showing  made, 
we  are  of  the  opinion  that  the  amount  of  bail  fixed  is  excessive. 
The  proper  order  will  therefore  be  made,  reducing  tlic  amount 
of  bail  required  from  $5,000  to  $3,000.  It  is  ordered  that  the 
petitioner  be  admitted  to  statutory  bail  in  the  siun  of  $3,000 ; 
the  bail  to  be  approved  by  an  officer  duly  authorized  to  take  such 
bail. 

Note.— A  bar  docket  of  Porter  county,  Indiana  (1898),  gives  the  fol- 
lowing bail  schedule:  Bailable  homicides  $2,000.  Rape,  arson,  robbery, 
burglary  $1,000.  All  felonies  where  the  punishment  cannot  exceed  three 
years  in  the  State  prison  $300.  All  other  felonies  $500.  All  misde- 
meanors $100.  The  court  reserved  discretionary  right  to  vary  from  the 
schedule. 


♦See  Bail  In  Table  of  Topics, 
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State  v.  Davis. 

126  N.  C.  612—34  S.  B.  Rep.  198—37  Chi.  Legal  News,  136. 

Decided  Oct.  31.  1899. 

Confessions:*  Test  as  to  competency — Offlcera'  dtities. 

1.  It  Is  no  part  of  an  officer's  duty  to  provoke  a  prisoner  to  make  a 

fitatcment. 

2.  A  confession  made  under  influence  of  hope  or  fear  does  not  furnish 

a  test  as  to  the  proof  of  the  matter. 

3.  "The  genius  of  our  free  institutions  provides  that  admissions  of 

a  party  should  not  be  used  against  him  unless  made  voluntarily." 

4.  "A  confession  obtained  by  the  slightest  emotion  of  hope  or  fear 

ought  to  be  rejected." 

5.  Information  given  by  an  officer  to  an  Ignorant  man  under  arrest, 

that  the  case  was  worked  up,  and  that  "he  had  as  well  tell  all 
about  it,"  Is  calc'ilated  to  agitate  the  mind,  and  cause  the  prisoner 
to  believe  that  a  prompt  admission,  whether  true  or  false,  would 
mitigate  his  punishment. 

Appeal  from  tJio  Superior  Court  of  AVakc  County;  Hon. 
Moore,  Judge. 

Ileni-y  Davis  being  convicted  of  receiving  stolen  property, 
appeals.     Ileversod. 


E.  A.  Jolim^nn,  for  the  appellant. 
Altorncy-Gencral,  for  tlio  State. 

FATTjoT.oTir,  C.  J.  The  defendant  was  indicted  for  larceny 
and  receiving  stolen  goods  of  one  Uorton.  It  Avas  proved  tliat 
ITorton's  store  had  heen  robbed  and  biinied.  There  was  no  evi- 
dence identifying  the  goods  alleged  to  have  been  stolon,  and  the 
prosecution  failed  on  the  first  count.  There  was  no  evidence 
relied  on  by  the  State,  except  the  declarations  of  the  defendant, 
to  sustain  the  second  count.  The  competency  of  these  declara- 
tions is  the  only  question  presented. 

The  defendant  was  arrested  by  J.  II.  Conrad,  and  while  in 
his  custody  Conrad  said  to  him  that  he  "had  worked  up  the  case, 
and  he  had  as  well  tell  all  about  it."  The  defendant  denied  any 
knowledge  of  the  alleged  stolen  articles,  but  after  a  while  said 
that  anotlier  person  brought  the  goods  to  his  house.    The  house 

*See  COiNFESsioN  In  Table  of  Topics. 
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referred  to  was  his  mother's  house.  An  officer,  with  authority 
to  arrest,  discharges  his  duty  hy  simply  making  the  arrest,  and 
it  is  no  part  of  his  duties  to  provoke  a  prisoner  to  make  any 
statement.  The  genius  of  our  free  institutions  provides  that 
admissions  of  a  party  should  not  be  used  against  him,  unless 
made  voluntarily.  The  common-law  looks  with  jealousy  on 
such  confessions;  for,  if  made  under  the  influence  of  hope  or 
fear,  they  furnish  no  test  of  the  truth  of  the  matter.  They 
may  be  true,  and  they  may  be  inspired  by  either  hope  or  fear 
that  such  statements  will  be  better  for  him  in  the  near  future. 
''The  mind,  under  the  pressure  of  calamity,  is  prone  to  acknowl- 
edge, indiscriminately,  a  falsehood  or  a  truth,  as  different  agi- 
tations may  prevail ;  and  therefore  a  confession  obtained  by  the 
slightest  emotion  of  hope  or  fear  ought  to  be  rejected."  State 
V.  Roberts,  12  K  C.  259.  The  language  that  "I  had  worked 
up  the  case,  and  he  had  as  well  tell  all  about  it,"  was  well 
calculated  to  agitate  the  mind  of  the  defendant,  an  ignorant 
man,  then  a  prisoner,  and  cause  him  to  conclude  that  a  prompt 
admission,  true  or  false,  would  mitigate  his  punishment.  This 
case  closely  resembles  State  v.  ^Y^litf^eld,  70  N.  C.  356,  where 
the  language  of  the  prosecutor  was:  "I  believe  you  are  guilty. 
If  you  are,  you  had  better  say  so ;  if  you  are  not,  you  had  better 
say  that."  Held,  that  the  confession  was  made  under  the  in- 
fluence of  hope  or  fear,  or  both,  and  was  inadmissible.  In  1 
Greonl.  Ev.  tit.  "Confessions,"  the  general  question  is  analyzed, 
with  cited  cases,  and  the  principles  above  stated  run  through  the 
chapter.  That  author  says :  "It  should  be  recollected  that  the 
mind  of  the  prisoner  himself  is  oppressed  by  the  calamity  of  his 
situation,  and  that  he  is  often  influenced  by  motives  of  hope  or 
fear  to  make  an  untrue  confession."  The  fact  that  the  de- 
fendant at  first  denied,  and  after  a  while  confessed,  shows  tlint 
some  influence  was  operating  on  his  mind.  Both  statements 
could  not  be  true.  We  are  of  opinion  tliat  the  confession,  un- 
der the  circumstances,  was  inadmissible. 
ErVor. 

Notes  on  the  Law  Regarding  Confessions  (by  J.  F.  G.). — Upon  the 
general  subject  of  confessions,  see  Notes  on  the  Law  Reoabdino  Con- 
fessions in  11  Am.  Crlm.  Rep.,  pp.  283-295  inclusive;  and  caseb  on  Con- 


STATE  V.  DAVI& 


6t 


fesslons  In  the  same  volume  on  pp.  167,  168,  192,  207,  250,  253,  259, 
261,  271,  275,  278,  279  and  280. 

14  Century  Digest,  columns  1833-1927. 

American  Digests,  semi-annud  editions,  title  Criminal  Law,  X,  K. 

12  Cyc,  pp.  459-485  inclusive. 

6  Am.  &  Eng.  Ency.  Law  (2d  ed.),  pages  520  to  586,  Inclusive. 

Joy  on  Confessions. 

(Tills  work  originally  appeared  In  Dublin  in  1842;  and  the 
next  year  was  published  in  America  as  a  part  of  40  Law 
Library.    It  is  an  excellent  treatise  upon  the  subject.) 

Wigmore  on  Evidence,  sections  815  to  867  inclusive. 

Elliott  on  Evidence,  sections  271  to  296.  inclusive. 

1  Greenleaf  on  Evidence,  sections  213  to  235,  inclusive. 

Also  Standard  Works  upon  Criminal  Law  and  Evidence. 
Hemarkable  cases — Confessions   where  no  crime  was  committed — 
Doubtful  confessions. — For  such  cases  see  closing  part  of  these  notes 
entitled  "The  Weight  of  Confessions;"  also  notes  following  White  v. 
State,  and  notes  following  Bines  v.  State,  in  present  volume. 

State  V.  Davis  is  a  fitting  introduction  to  this  group  of  cases  on  con- 
fessions. With  admirable  brevity  and  clearness  Judge  Faircloth  states 
the  theory  on  which  involuntary  confessions  are  rejected.  The  ac- 
cepted reason  for  the  rejections  of  such  a  confession  is  that  it  does  not 
constitute  reliable  proof  of  the  supposed  facts  stated  by  it.  Judicial 
experience  has  demonstrated  that  truth  is  not  the  serf  of  either  force 
or  fear,  nor  the  child  of  struggling  hope;  but  that  when  these  are  active 
factors,  operating  upon  an  agitated  mind,  falsehood,  with  proffered 
aid,  is  ever  knocking  at  the  door. 

"The  ground  on  which  confessions  made  hy  a  party  accused,  under 
promises  of  favor,  or  threats  of  injury,  are  excluded  as  incompetent,  is 
not  because  of  any  wrong  done  to  the  accused,  in  using  them;  but  be- 
cause he  may  be  indticed  by  pressure  of  hope  or  fear  to  admit  facts  un- 
favorable to  him,  without  regard  to  their  truth  in  order  to  obtain  the 
promised  relief,  or  avoid  the  threatened  danger,  and  therefore  admis- 
sions so  obtained  have  no  just  and  legitimate  tendency  to  prove  the 
facts  admitted."  This  quotation  is  from  the  opinion  of  Chief  Justice 
Shaw,  in  Commonwealth  v.  Morey,  1  Gray,  461.  The  reasoning  accords 
with  that  of  many  other  eminent  jurists  and  law  writers: 

In  his  Commentaries  (Book  IV,  page  357)  Blackstone  in  speaking 
of  confessions  says:  "And,  indeed,  even  in  cases  of  felony  at  the  com- 
mon law  they  are  the  weakest  a^d  most  suspicious  of  all  testimony; 
ever  liable  to  be  obtained  by  artifice,  false  hopes,  promises  of  favor,  oi 
menaces;  seldom  remembered  accurately,  or  reported  with  due  pre- 
cision; and  incapable  in  their  nature  of  being  disproved  by  other  nega- 
tive evidence." 

Sir  Michasl  Foster,  another  very  eminent  writer  on  criminal  law, 
said:  "For  hasty  confessions,  made  to  persons  having  no  authority  to 
examine,  are  the  weakest  and  most  suspicions  of  all  evidence.  Proof 
may  be  too  easily  procured,  words  are  often  misreported,  whether 
through  ignorance,  inattention,  or  malice,  it  mattereth  not  to  the  de- 
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fendant,  he  Is  equally  affected  in  either  case;  and  they  are  extremely 
liable  to  misconstruction.  And,  withall,  this  evidence  is  not,  In  the 
ordinary  course  of  things,  to  be  disproved  by  that  sort  of  negative  evi- 
dence, by  which  the  proof  of  plain  facts  may  be  and  often  is  con- 
fronted."   Foster's  Crown  Law,  243. 

Mr.  Russell  says:  "But  a  confession  In  order  to  be  admissible,  must 
be  free  and  voluntary.  That  is,  must  not  be  extracted  by  any  sort  of 
threats  or  violence,  nor  obtained  by  any  direct  or  implied  promises, 
however  slight,  nor  by  the  exertion  of  any  improper  influence,  because 
under  such  circumstance  the  party  may  have  been  influenced  to  say 
what  is  not  true  and  the  supposed  confession  cannot  safely  be  acted 
upon."    3  Russell  on  Crimes,  Book  V,  ch.  4,  sec.  1. 

Mr.  Joy  says:  "The  object  with  which  the  law  admits  a  confession  In 
any  case  In  evidence  Is  to  obtain  truth.  The  only  ground  on  which  a 
confession  Is  rejected  is  that  the  circumstances  under  which  it  was 
obtained  have  a  tendency  to  falsehood;  and  therefore  the  object  with 
which  It  is  admitted,  instead  of  being  secured,  is  likely  to  be  frustrated. 
If  any  hope  or  fear  acts  upon  the  mind  of  the  prisoner,  and  Induces 
him  to  make  an  untrue  confession,  such  confession  Is  more  likely  to 
defeat  than  to  secure  the  ends  of  justice."    Joy  on  Confessions,  51. 

Practically  the  same  doctrine  is  announced  by  Mr.  Wigmore  in  sec- 
tion 822  of  his  work  on  Evidence  just  published.  He  not  only  cites  but 
quotes  from  several  late  authorities  sustaining  the  above  proposition. 

These  authorities,  with  many  others,  should  effectually  refute  a  fal- 
lacious theory,  by  which  it  is  occasionally  contended  that  the  ancient 
rule  was  based  upon  tenderness  for  the  accused  because  of  his  unfor- 
tunate condition,  being  deprived  of  the  right  of  counsel  and  not  per- 
mitted to  testify  In  his  own  behalf,  and  that  the  rule  should  now  be  re- 
laxed. The  same  rule  exists  now,  as  did  then,  that  is:  Was  the  con- 
fession made  under  such  circumstances  that  it  Is  competent  and  re- 
liable proof  of  the  facts  stated  in  it? 

Confessions  obtained  by  threats  or  suggestions  of  favor  are  not  ad- 
missible.—See  notes  and  cases  cited,  11  Am.  Crim.  Rep.  289;  also 
Regina  v.  Rose,  18  Cox  Crim.  Cases,  718,  11  Am.  Crim.  Rep.  275;  Rex 
V.  Jones,  Russ.  &  Ryan  Crown  Cases,  152,  11  Am.  Crim.  Rep.  278;  Rex  v 
Vpchurch,  1  Moody  Crown  Cases,  465,  11  Am.  Crim.  Rep.  279;  Sullivan 
V.  State,  66  Ark.  506,  51  S.  W.  Rep.  828,  11  Am.  Crim.  Rep.  280.  Also 
the  following  cases  in  the  present  volume:  Amnions  v.  State,  p.  82; 
Green  v.  State,  p.  149;  Mackmasters  v.  State,  p.  119;  Mcyish  v.  State, 
p.  125;  McVeigh  v.  State,  p.  143;  People  v.  Gonzales,  p.  97;  State  v. 
Alexander,  p.  102;  State  v.  Force,  p.  160;  State  v.  Jay,  p.  93;  State  v. 
Parker,  p.  137;  White  v.  State,  p.  86;  Whitley  v.  State,  p.  122;  Whitney 
V.  Commonwealth,  p.  170;  Williams  v.  State,  p.  110,  and  West  v.  United 
States,  p.  89. 

Involuntary  confessions;  an  illustrative  case.— The  case  of  State  v. 
Nagel  (R.  I.),  54  Atl.  Rep.  1063,  decided  April  15,  1903,  is  not  used  as 
a  principal  case  in  this  volume,  because  of  its  length,  and  the  fact  that 
considerable  of  it  is  foreign  to  this  subject.  We  here  give  the  opinion, 
omitting  the  foreign  matter: 
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State  v.  Nagel. 

TiLUNGHAST,  J. — The  defendant,  who  has  been  convicted  of  the  crime 
of  murder,  now  petitions  for  a  new  trial  on  various  grounds,  amongst 
whlci  are  certain  alleged  erroneous  rulings  of  the  trial  court  In  the 
admission  of  testimony. 

The  defendant's  husband,  James  Nagel,  came  to  his  death  on  the 
14th  day  of  November,  1901,  at  about  5  o'clock  in  the  morning,  from 
the  effect  of  a  pistol  shot  which  was  fired  into  his  head  while  he  was 
in  bed,  or  on  the  bed.  In  his  own  house  in  East  Providence.    Shortly 
after  the  fatal  shot  was  fired,  the  defendant  called  in  some  of  her 
neighbors,  and  told  them  that  her  husband  had  shot  himself,  which 
statement  was  then  accepted  by  them,  as  it  also  was  by  the  medical  ex- 
aminer, who  appeared  a  few  moments  later,  as  being  true.    The  day 
following,  however,  in  view  of  certain  circumstantial  evidence  which 
had  been  discovered  in  relation  to  the  taking  off  of  the  deceased,  and 
particularly  in  relation  to  the  alleged  purchase  by  the  defendant,  a 
short  time  before,  of  a  pistol  at  the  store  of  Halliday  Bros,  in  East 
Providence,  she  was  arrested  upon  a  criminal  complaint  charging  her 
with  the  murder  of  her  husband.    Upon  being  arraigned  in  the  Dis- 
trict Court  of  the  Seventh  Judicial  District  she  pleaded  not  guilty  to 
said  charge,  and  was  ordered  cominitted  to  jail  to  await  a  preliminary 
examination  in  said  court.     She  was  committed  to  jail  by  Samuel  S. 
Barney,  town  sergeant  and  mittimus  officer  of  the  town  of  East  Provi- 
dence, and  while  on  the  way  to  jail  in  his  custody  certain  statements 
or  admissions  were  made  by  her,  according  to  his  testimony,  to  which 
he  was  allowed  to  testify  against  the  defendant's  objection  in  the  trial 
of  the  indictment  now  before  us.    Before  testifying  to  such  statements 
or  admissions,  the  witness  was  inquired  of  by  the  attorney  general  as 
*o  whether  any  inducement  was  offered  to  defendant  to  talk  about  the 
affair;  also  whether  the  witness  tried  to  get  her  to  talk  with  him  about 
it,  or  whether  he  made  any  threat  to  her  in  the  premises.    His  answer 
was  that  he  had  no  Inducement  to  hold  out  to  her,  and  actually  held 
out  none;  whereupon  he  was  permitted,  against  the  defendant's  objec- 
tion to  testify  to  the  conversation  which  took  place  betv/een  them.    He 
testified  as  follows:  "She  insisted  on  her  innocence.    She  said:  'They 
have  found  me  guilty,  and  bound  me  over  to  the  grand  jury — guilty  of 
killing  Jimmy.    I  am  Innocent.    I  did  not  kill  l:.;in.'    I  said  to  her: 
'You  have  an  undoubted  right  to  plead  guilty  or  not  guilty.    That  Is 
your  privilege.    There  is  no  reason  why  you  should  plead  guilty.    You 
have  that  privilege.    The  court  allows  you  that  either  way.'    There  was 
nothing  further  said  about  the  matter  of  killing  directly.     She  said 
something  about  the  pistol.    She  says:  'I  didn't  buy  a  pistol.    In  fact,' 
she  says,  'I  was  never  in  Halliday's  store  in  my  life.'    I  reminded  her 
that  nothing  had  been  said  about  Halliday's  store;  that  I  hadn't  men- 
tioned it.    She  talked  rather  Incoherently  about  some  other  matters, 
and  I  asked  her  a  question.    I  said,  'What  did  you  pay  for  the  pistol?' 
She  said  '$2.'     She  didn't  say  where  she  bought  It  directly.    'Well,' 
I  said,  'did  you  pay  for  the  cartridges?'    She  said:  'They  gave  me  the 
cartridges  In  the  store.'    Q.  Was  there  anything  said  in  that  conversa- 
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tlon  about  Insurance  on  James  Nagel's  life?  A.  There  was.  She  said 
that  she  had  two  Insurance  policies.  If  I  remember  correctly,  |200 
each,  or  something  to  that  effect.  'If  I  am  proven  and  found  guilty 
I  shall  lose  that;  I  would  not  get  a  cent  of  It.' "  In  cross-examination 
the  court  said  to  defendant's  counsel:  "You  can  ascertain  now  about 
those  threats  and  the  Inducements  held  out."  The  witness  then  stated 
that  he  told  defendant  that  the  truth,  whatever  that  might  be,  ought 
to  be  told,  but  that  she  had  an  undoubted  right  to  plead  guilty  or  not 
guilty  In  regaru  to  any  part  of  the  case  which  was  coming  before  the 
court;  that  he  also  told  her:  "The  truth  Is  always  the  best,  except 
where  it  would  be  a  means  of  conviction;  and  even  then  I  should  prefer. 
If  It  was  my  case,  to  tell  the  truth.  Q.  And  you  told  her  that  before  she 
said  these  things?    A.  Yes,  sir;  I  told  her  so  always." 

In  view  of  these  admissions  on  the  part  of  the  witness  Barney,  the 
defendant's  counsel  then  requested  that  the  Jury  be  Instructed  not  to 
consider  said  testimony,  on  the  ground  that  witness  had  no  right  to 
give  her  advice  at  all,  or  hold  out  any  Inducements.  This  request  was 
denied,  and  the  defendant  duly  excepted  thereto.  In  further  cross-ex- 
amination witness  testified  that  he  said  to  defendant:  '"It  is  thought 
that  you  bought  this  revolver,'  but  she  said,  'No,  sir;  I  did  not  buy  It.' 
I  said  to  her:  'There  Is  no  question  but  what  you  bought  the  revolver, 
and  If  you  did  you  will  gain  nothing  by  denying  It.'  Also:  'It  would 
be  better  for  you  to  tell  the  truth.  We  have  ample  proof  that  yon  pur- 
chased this  revolver.'  That  she  said:  'I  did  not,  and  I  never  was  In 
Halliday's  store  In  my  life.'  I  remarked  that  I  did  not  mention  Hal- 
liday's  store  in  the  matter  at  all.  'Now,'  I  said,  'having  mentioned  the 
place  where  you  bought  it,  you  might  Just  as  well  say  whether  or  not 
you  bought  it.  What  did  you  pay  them  for  that  revolver?'  She  said 
'I  paid  them  $2  for  It,  and  they  gave  me  the  cartridges.' "  Defendant 
then  told  witness  where  she  had  put  the  «*volver,  but  she  persistently 
denied  ever  having  used  it  upon  her  husbc»_  d. 

The  question  raised  by  the  defendant's  exception,  broadly  considered, 
Is  whether  the  court  erred  In  not  granting  defendant's  request  to  In- 
struct the  Jury  not  to  consider  any  part  of  said  Barney's  testimony 
which  related  to  statements  or  admissions  made  by  defendant  con- 
cerning the  purchase  of  the  pistol  and  the  procuring  of  the  cartridges 
therefor.  Although  the  statements  or  admissions  In  question  did  not 
p  mount  to  a  confession  whithin  the  strict  legal  Import  of  that  term — 
a  confession  being  a  voluntary  acknowledgment  of  guilt,  or,  as  well 
and  concisely  defined  In  Stephen's  Digest  of  the  Law  of  Evidence,  p.  52: 
"A  confession  Is  an  admission  made  at  any  time  by  a  person  charged 
with  a  crime,  stating  or  suggesting  the  Inference  that  he  committed  that 
crime"— yet,  as  said  admissions  had  a  vital  bearing  upon  a  highly 
important  link  In  the  chain  of  circumstantial  evidence  relied  on  by 
the  prosecution,  we  must  regard  them  as  In  the  nature  of  a  confession. 
Indeed,  we  think  It  is  manifest  from  the  record  that  the  sole  ground 
upon  which  the  proof  of  the  conversation  above  set  out  was  tendered 
by  the  prosecution  was  that  It  was  in  the  nature  of  a  confession.  And, 
this  being  so,  it  follows  that  in  determining  whether  the  proper  founda- 
tion for  Its  admission  was  laid,  or,  rather,  whether  the  trial  court 
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erred  In  not  ruling  It  out,  as  requested  by  defendant,  It  Is  Immaterial 
how  far  tlie  confession  tended  to  prove  guilt.  "Having  been  offered  as 
a  confession."  as  said  by  the  court  in  the  recent  and  noted  case  of 
Bram  v.  United  States,  168  U.  S.  541,  18  Sup.  Ct.  183,  42  L.  Ed.  568 
(10  Am.  Crim.  Rep.  547),  "and  being  admissible  only  because  of  that 
fact,  a  consideration  of  the  measure  of  proof  which  resulted  from  it 
does  not  arise  in  determining  its  admissibility.  If  found  to  have  been 
illCKally  admitted,  reversible  error  will  result,  since  the  prc^ecution 
cannot,  on  the  one  hand,  offer  evidence  to  prove  guilt,  and  which,  by 
the  very  offer,  is  vouched  for  as  tending  to  that  end,  and,  on  the  other 
hand,  for  the  purpose  of  avoiding  the  consequences  of  the  error  caused 
by  its  wrongful  admission,  be  heard  to  asert  that  the  matter  offered  as 
a  confession  was  not  prejudicial,  because  it  did  not  tend  to  prove 
guilt."  This  quotation  is  pertinent  to  the  case  at  bar.  The  admissions 
made  by  the  defendant  were  offered  by  the  prosecution  as  tending  to 
prove  guilt.  If  they  did  not  have  that  tendency,  then  they  were  in- 
admissible in  evidence.  But  that  they  clearly  did  tend  to  prove  guilt, 
and  that  they  were  only  admissible  as  being  in  the  nature  of  a  confes- 
sion, or  as  amounting  to  a  partial  confession,  is  evident. 

Treating  the  sta+^ments  of  the  defendant  in  question,  tben,  as  in 
the  nature  of  a  confession,  we  are  next  to  inquire  whether,  in  view  of 
the  manner  in  which  they  were  obtained  by  the  committing  officer, 
they  were  obnoxious  to  the  rule  which  obtains  in  such  cases.  This  rul& 
is  well  stated  in  3  Russell  on  Crimes  (6th  ed.),  478,  as  follows:  "But 
a  confession,  in  order  to  be  admissible,  must  be  free  and  voluntary; 
that  is,  must  not  be  extracted  by  any  sort  of  threats  or  violence;  not 
obtained  by  any  direct  or  implied  promises,  however  slight,  nor  by  the 
exertion  of  any  improper  influence.  ...  A  confession  can  never  bb 
received  in  evidence  where  the  prisoner  has  been  influenced  by  any 
threat  or  promise,  for  the  law  cannot  measure  the  force  of  the  in- 
fluence used  or  decide  upon  its  effect  upon  the  mind  of  the  prisoner, 
and  therefore  excludes  the  declaration  if  any  degree  of  influence  has 
been  exerted."  See,  also,  1  Greenl.  Ev.  (16th  ed.),  §§  219,  220;  Taylor 
on  Ev.  (9th  ed.),  §  872  et  seq.;  1  Bishop,  Crim.  Pro.  (3d  ed.).  §  12ir 
et  seq.;  Hopt  v.  Utah,  110  U.  S.  574,  4  Sup.  Ct.  202,  28  L.  Ed.  262;  Reg^ 
V.  Bahlry,  2  Den.  &  P.  Crown  Cases.  428. 

We  have  come  to  the  conclusion,  after  much  consideration,  that  the 
statements  or  admissions  made  by  the  defendant  were  not  freely  and 
voluntarily  made  within  the  rule  as  thus  stated,  and  hence  were  im- 
properly allowed  to  go  to  the  jury.  It  appears,  from  the  cross-examina- 
tion of  the  committing  office, ,  Barney,  that,  previous  to  the  making  of 
most  of  said  statements  by  the  defendant,  he  had  told  her  that  the 
truth,  whatever  that  might  be,  ought  to  be  told;  that  It  was  always 
the  best,  except  where  it  would  be  the  means  of  conviction;  and  that 
even  then  he  should  prefer  It  if  It  were  his  case.  He  had  also  told  her, 
during  the  latter  part  of  the  conversation,  that  It  was  thousr''t  she 
bought  the  revolver;  that  there  was  ample  proof  that  she  bought  It; 
and  that,  having  mentioned  the  place  where  she  bought  It,  she  might 
Just  as  well  say  whether  or  not  she  bought  it.    At  the  time  when  the 
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statements  In  question  were  obtained  from  the  defendant  she  was  In 
the  custody  of  this  officer,  and  on  the  way  to  Jail,  charged  with  the 
crime  of  murder.  That  she  must  have  been  In  a  high  state  of  nervous 
excitement  and  mental  distress,  whether  guilty  or  not  guilty,  and  hence 
ready  to  catch  at  any  gleam  of  hope  whereby  her  situation  might  be 
bettered,  goes  without  saying.  The  familiar  saying  that  "drowning 
men  catch  at  straws"  aptly  Illustrates  the  mental  condition  of  one  in 
her  situation  at  that  time.  And  we  think  it  is  not  only  possible,  but 
probable,  that,  having  stoutly  and  persistently  asserted  her  innocence 
to  the  officer  of  the  terrible  crime  charged  against  her,  she  was  led  to 
believe,  by  his  persuasive  and  continued  questioning,  that  It  would  not 
only  do  no  harm,  but  would  in  some  way  be  better  for  her  to  admit  the 
purchase  of  the  pistol  and  the  obtaining  of  the  cartridges  In  question. 
In  other  words,  the  language  used  by  the  officer,  taken  as  a  whole  (and 
taken  in  connection  with  the  contradictory  statements  made  by  the  do- 
fendant  about  the  purchase  of  the  pistol),  was  such  as  to  very  nat- 
urally convey  to  the  mind  of  the  defendant  the  Idea  that  she  would 
gain  some  advantage  by  admitting  that  she  bought  the  pistol  and  ob- 
tained the  cartridges  therefor.  And  hence  it  cannot  be  said  that  her 
admission  relating  thereto  was  voluntary. 

We  do  not  wish  to  be  understood  in  what  we  have  thus  said,  how- 
ever, as  deciding  that  a  mere  request,  advice,  or  admonition  td  tell  the 
truth  will  render  a  confession  Induced  thereby  inadmissible  In  evi- 
dence, for  the  strong  current  of  authorities,  as  well  as  the  better  en- 
son,  Is  to  the  contrary.  Am.  &  Eng.  Bncy.  of  L.  (2d  ed.),  vol.  6,  p.  531, 
and  cases  cited:  State  v.  Hahib,  18  R.  I.  558,  30  Atl.  Rep.  462.  Thcwe 
decisions  which  have  gone  to  the  extent  of  so  holding  have  certainly 
gone  "to  the  verge  of  good  sense,  at  least."  Commonwealth  v.  Chance, 
174  Mass.  249,  54  N.  E.  Rep.  551.  75  Am.  St.  Rep.  306.  But  where  the 
request  or  admonition  is  given  in  such  language  and  under  such  cir- 
cumstances that  the  prisoner  might  naturally  have  understood  It  as 
recommending  a  confession,  the  confession  induced  thereby  will  be  in- 
admissible In  evidence.  Nor  do  we  wish  to  be  understood  as  agreeing 
with  counsel  for  the  defendant  in  his  contention  that  a  confession  made 
by  a  prisoner  to  the  officer  in  whose  custody  he  is,  is  not  admissible  in 
evidence,  for  such  Is  not  the  law.  On  the  contrary,  a  confession  to  the 
officer  in  charge  of  a  prisoner.  If  voluntarily  made,  la  just  as  admis- 
sible as  If  made  to  any  other  person,  as  ruled  by  the  trial  court  In  this 
case.  See  cases  collected  In  Am.  &  Eng.  Ency.  of  L.,  vol.  6.  supra. 
pp.  536,  539;  Pierce  v.  United  Slates,  160  U.  S.  355,  16  Sup.  Ct.  321,  40 
L.  Ed.  454. 

(Several  pages  of  the  opinion,  not  bearing  upon  the  subject  of  con- 
fessions, are  here  omitted.) 

We  have  carefully  examined  the  other  exceptions  taken  by  defend- 
ant's counsel,  but  do  not  consider  them  to  be  tenable,  6r  of  sufficient 
Importance  to  require  special  attention.  As  a  new  trial  must  be  granted 
because  of  the  error  of  the  court  In  refusing  to  rule  out  the  testimony 
first  hereinbefore  considered,  after  It  appeared  that  the  admissions  In 
question  were  improperly  obtained,  there  Is  no  occasion  for  us  to  de- 
termine whether  the  verdict  was  against  the  evidence. 
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Petition  for  new  trial  granted. 

Involuntary  confession — Prelimtnary  examination — Plea  of  guilty  en- 
tered  by  defendant  before  being  warned  is  not  a  voluntary  confession. — 
McXish  V.  State,  present  volume,  p.  125. 

Involuntary  confessions  —  Preliminary  examination  —  Statements 
made  by  defendant  at  a  preliminary  examination,  before  being  advised 
of  his  rights,  are  not  admissible  as  voluntary  confessions. — See  notQ  to 
McNish  V.  State,  in  present  volume,  p.  127. 

Involuntary  confessions — Preliminary  examination — Defendant's  ex- 
amination taken  under  oath  by  the  magistrate  is  not  admissible. — State 
V.  Parker,  present  volume,  p.  137. 

Intoxicating  liquor  furnished  by  the  o/f.cers  to  the  prisoner.  In  Me- 
mat  V.  state  (Neb.),  94  N.  W.  Rep.  143,  decided  March  18,  1903,  in  its 
opinion  the  court  said: 

"The  State  showed,  by  the  evidence  of  several  witnesses,  admissions 
made  by  the  defendant  as  to  his  connection  with  the  burglary  com- 
plained of,  and  it  is  urged  that  it  was  not  suiBciently  shown  that  no 
inducements  were  offered  the  defendant  to  procure  the  admissions  tes- 
tified to,  and  in  this  connection  it  is  shown  that  immediately  after  the 
defendant's  arrest,  while  the  sheriff  who  arrested  him  was  returning 
him  to  Hartlngton,  where  the  crime  was  committed,  the  sheriff  not  only 
allowed  the  defendant  to  have  intoxicating  drinks,  but  himself  fur- 
nished such  drinks  to  the  defendant,  and  afterwards  questioned  the  de- 
fendant In  regard  to  the  offense.  Such  conduct  on  the  part  of  the 
sheriff  is  not  justifiable,  and,  under  ordinary  circumstances,  the  ad- 
mitting In  evidence  of  the  testimony  in  regard  to  admissions  so  ob- 
tained would  be  erroneous  and  require  a  reversal  of  the  judgment  of 
conviction;  but  In  this  case  the  evidence  of  the  defendant  himself  shows 
that  this  conduct  of  the  sheriff  was  due  rather  to  thoughtlessness  than 
to  any  attempt  on  his  part  to  procure  damaging  evidence  against  the 
defendant,  and  also  shows  that  the  defendant  afterwards,  of  his  own 
free  will,  repeated  the  same  statements  to  several  other  parties,  and 
made  other  similar  statements  in  open  court  upon  his  preliminary  ex- 
amination; so  that  it  is  impossible  to  believe  that  the  defendant  has 
been  prejudiced  by  this  improper  conduct  of  the  sheriff." 

Tricks — The  mere  fact  that  a  confession  was  obtained  by  means  of 
a  trick  does  not  render  it  inadmissible,  if  no  promise,  threat  or  other 
improper  means  were  used.  In  Commonwealth  v.  Cressinger,  193  Pa. 
St.  326,  44  Atl.  Rep.  433,  decided  October  30,  1899,  in  affirming  a  con- 
viction for  murder,  the  court  said: 

"The  evidence  of  the  confession  made  to  Grim  was  properly  admitted. 
The  fact  that  It  was  obtained  by  a  trick  is  no  objection  to  Its  com- 
petency, unless  the  circumstances  are  such  as  to  suggest  an  Inference 
that,  through  fear  or  hope,  a  false  confession  may  be  made.  There  were 
no  such  circumstances  in  the  present  case,  nor  anything  which  re- 
quired the  judge  to  dwell  particularly  upon  them  in  his  charge.  A 
knife  was  produced,  and  the  prisoner  led  to  believe  that  It  was  his. 
Under  this  supposition,  he  told  where  he  had  hidden  his,  and  then  told 
the  story  of  the  murder.  The  object  of  evidence  Is  to  get  at  the  truth, 
and  a  trick  which  has  no  tendency  to  produce  a  confession,  except  one 
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In  accordance  with  the  truth,  is  always  admissible.  Society  and  the 
criminal  are  at  war,  and  capture  by  surprise,  or  ambush,  or  ma8l<e(l 
battery,  is  as  permissible  in  one  case  as  in  the  other.  Commonwealth 
V.  Goodwin,  186  Pa.  St.  218,  40  Atl.  Rep.  412  (11  Am.  Crlm.  Rep.  271; 
65  Am.  St.  Rep.  852) ;  McCiain  v.  Commonwealth,  110  Pa.  St.  263,  2G9, 
1  Atl.  Rep.  46. 

The  mere  fact  that  the  defendant  was  under  arrest  at  the  time  he 
made  the  confession,  does  not,  of  itself,  render  the  confession  invol- 
untary.—In  Young  v.  State,  90  Md.  579,  45  Atl.  Rep.  530,  decided  Jan- 
uary 11,  1900,  the  court  said: 

"The  second  and  third  exceptions  present  a  question  of  evidence.  The 
sheriff,  who  had  been  sworn  as  a  witness  for  the  State,  testified:  That, 
having  been  informed  of  the  homicide,  he  went  to  Fleming's  house  to 
look  for  Young,  one  of  the  defendants.  That  he  asked  for  Young,  who 
thereupon  came  down  'about  half  dressed,'  and  that  witness  said,  '.Toe, 
you  don't  know  what  I  am  up  here  for,  do  you?'  and  he  said:  'Yes,  sir; 
I  do.  It's  about  that  shooting  scrape  in  Belalr.'  That  he  asked  for  his 
pistol,  and  he  said  he  didn't  have  any.  That  witness  said:  'You  could 
not  shoot  a  man  without  having  a  pistol.'  That  Mollle  Fleming  went 
into  the  house  and  got  the  pistol,  and  vitness  'asked  him  if  it  was 
the  pistol  he  did  the  shooting  with,  and  he  said  it  was.'  That  Young 
said  he  'had  shot  once  or  twice,'  etc.  On  cross-examination,  witness 
said  that  'Young  seemed  to  be  very  much  excited,  and  so  was  Bush.' 
During  the  giving  of  the  evidence  the  counsel  for  the  prisoners  sev- 
eral times  objected  to  the  admission  of  Young's  answers,  and,  after  the 
cross-examination,  excepted  generally  to  the  sheriff's  testimony.  The 
court,  however,  overruled  all  the  objections,  and  admitted  it.  The 
fact  that  a  party  is  In  custody  is  not  enough  of  Itself  to  render  his  con- 
fessions Inadmissible,  provided  they  are  not  extorted  by  inducements 
or  threats.  Pierce  v.  United  States,  160  U.  S.  355,  16  Sup.  Ct.  321,  40 
L.  Ed.  454;  Rogers  v.  State  (Md.),  43  Atl.  Rep.  922;  Ross  v.  State.  07 
Md.  288,  10  Atl.  Rep.  218.  In  this  case  the  confession  was  freely  and 
voluntarily  made.  No  threat  was  made  by  the  officer,  and  no  hope  or 
promise  of  benefit  held  out  to  him.  It  was  'left  to  the  prisoner,  as  a 
matter  of  perfect  indifference,  whether  he  should  open  his  mouth  or 
not.'  'This,'  said  Pollock,  C.  B.,  in  Reg.  v.  Baldry,  12  Eng.  Law  &  Eq. 
597,  'is  the  distinction  between  those  cases  where  the  confession  is  held 
Inadmissible,  and  those  where  It  is  not.'  In  Biscoe's  Case,  67  Md.  10, 
8  Atl.  Rep.  577,  on  which  the  appellants  rely,  there  was  an  Inducement 
which  the  court  thought  was  of  the  'strongest  kind.'  The  confession 
was  therefore  rejected." 

To  the  same  effect,  see  Stevens  v.  State,  138  Ala.  71,  35  So.  Rep.  122, 
decided  June  30,  1903,  and  State  v.  Peterson,  110  Iowa,  647,  82  N.  \V. 
Rep.  829,  decided  April  11,  1900,  and  Commonwealth  v.  Culver,  12G 
Mass.  462,  3  Am.  Crlm.  Rep.  81. 

Voluntary  confession  made  to  a  prosecuting  attorney. — In  State  v. 
Abbatto,  64  N.  J.  L.  658,  47  Atl.  Rep.  10,  decided  March  23,  1900,  the 
court  said: 

"Error  is  also  assigned  to  the  admission  of  the  confession  itself 
against  the  objection  of  the  prisoner,  the  ground  of  objection  being  that 
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the  confession  was  not  voluntary.  It  appear^  that  before  anything  was 
said  by  Abbatto  he  was  Informed  by  the  interpreter,  at  the  instance  of 
the  prosecuting  attorney,  that  he  was  charged  with  the  murder  of 
De  Foe,  and  that,  knowing  he  was  so  charged,  he  need  not  say  any- 
thing without  he  desired;  but  that,  if  he  wanted  to  tell  anything  about 
the  case,  the  prosecuting  attorney  would  like  to  know  the  truth  of  the 
matter.  In  reply  the  prisoner  expressed  his  willingness  to  tell  what 
he  knew  about  the  case,  and  his  examination  was  then  taken.  No  threat 
was  made,  or  violence  used,  for  the  purpose  of  extorting  any  statement 
from  the  prisoner,  nor  was  It  Induced  by  a  promise  of  any  kind,  either 
direct  or  Implied.  This  being  so,  the  so-called  'confession'  (the  prisoner 
did  not  admit  by  It  that  he  had  taken  the  life  of  De  Foe)  was  a  vol- 
untary one,  as  defined  by  this  court  in  the  recent  case  of  Roesel  v.  State, 
62  N.  J.  Law,  216,  41  Atl.  Rep.  408,  and  was  properly  admitted  in  evi- 
dence." 

Confessions  made  during  sleep. — In  People  v.  Robinson,  19  Cal.  40, 
a  conviction  for  murder  was  reversed  upon  the  sole  ground  that  utter- 
ances made  by  the  defendant  while  asleep  were  introduced  in  evidence. 
In  its  opinion  the  court  said:  "If  the  defendant  was  asleep,  the  infer- 
ence Is  that  he  was  not  conscious  of  what  he  was  saying,  and  words 
spoken  by  him  in  that  condition  constitute  no  evidence  of  guilt." 

When  a  confession  is  incompetent,  because  it  was  procured  by  prom- 
ises, suppestions  or  threats,  s%ibsequent  confessions,  not  remote  in  range 
of  time,  are  presumed  to  result  from  the  same  promises,  suggestions  or 
threats;  unless  such  presumption  is  clearly  rebutted  by  evidence,  or  by 
the  circmnstances  surrounding  the  confession. — Barnes  v.  State,  36  Tex. 
35G;  State  v.  Simms,  43  La.  Ann.  532,  9  So.  Rep.  113,  and  notes  In  11 
Am.  Crim.  Rep.  290.  Also  see  the  following  cases  in  the  present  volume: 
Mackmastcrs  v.  State,  p.  119;  McNish  v.  State,  p.  125;  State  v.  Force, 
p.  ICO ;  Whitley  v.  State,  p.  12l\ 

In  determining  whether  this  second  confession  was  the  result  of 
threats,  promises  or  suggestions  of  favor,  the  "age,  character  and  situ- 
ation of  the  prisoner,  and  all  the  circumstances  under  which  the  con- 
fession was  made,  are  to  be  taken  into  consideration." — This  was  held 
in  Commonwealth  v.  Sheets,  197  Pa.  St.  69,  49  Atl.  Rep.  753,  decided 
July  11,  1900;  the  court  also  holding  that  the  mat^^c'*  rests  largely  in 
the  sound  discretion  of  the  presiding  judge.  In  thf  case  it  appeared 
that  the  sheriff  induced  the  prisoner  to  confess,  by  tei.lng  him  that  he 
would  befriend  him.  This  confession  was  not  offered;  but  two  con- 
fessions made  the  next  day,  one  of  them  in  the  sheriff's  presence,  were 
admitted  in  evidence.  It  would  seem  that  the  presence  of  the  sheriff 
would  naturally  operate  as  a  renewal  of  the  promise,  and  should  have 
operated  to  exclude  at  least  that  confession;  but  the  action  of  the  pre- 
siding judge  was  not  disturbed.  The  opinion,  bo  far  as  it  relates  to 
this  subject,  is  as  follows: 

Fell,  J.  Generally,  where  a  confession  of  guilt  has  been  obtained 
from  a  prisoner  by  undue  means,  It  will  be  inferred  that  a  confession 
of  the  same  or  like  facts,  afterwards  made  by  him,  was  induced  by  the 
same  Influences;  and  evidence  of  a  second  confession  wil.\  not  be  re- 
ceived unless  from  the  length  of  time  intervening,  or  from  proper 
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warning  of  the  consequences  of  confesolon,  or  from  other  droim- 
BtaneeB,  It  appears  that  the  Influence  which  led  to  the  first  confession 
has  been  entirely  removed.  Whart.  Cr.  Ev.,  8  667;  1  Oreenl.  Ev.,  9  221. 
But  no  general  rule  can  define  the  facts  which  In  all  caaes  shoiilrt  l)e 
deemed  to  have  Influenced  the  mind  of  the  prisoner,  as  matters  which 
would  readily  affect  the  mind  of  one  person  would  have  no  inflnonoR 
upon  that  of  another.  The  age,  character  and  situation  of  the  pris- 
oner, and  all  the  circumstances  under  which  the  confession  was  made, 
are  to  be  taken  Into  consideration,  and  the  question  whether  the  orlp;- 
inal  Influence  continues  to  operate  must  be  left  largely  to  the  dlsorp- 
tion  of  the  trial  judge,  who  hears  the  testimony,  sees  the  witnessps, 
and  observes  the  conduct  of  the  prisoner.  In  this  case  the  first  con- 
fession was  made  after  the  prisoner's  arrest,  to  a  detective,  who  asUod 
him  to  make  a  full  statement,  and  promised  that  if  he  would  do  so  he 
would  befriend  him.  Evidence  of  this  confession  was  not  offered.  The 
confessions  of  which  evidence  was  admitted  were  made  the  next  day.— 
one  to  the  edltcr  of  a  newspaper,  who  knew  the  prisoner,  and  told  him 
that  he  had  railed  to  get  any  statement  which  he  might  care  to  make 
for  publication;  the  other  to  the  employer  of  the  prisoner,  who  had 
gone  to  see  him  becautse  of  a  friendly  interest.  Neither  of  these  per- 
sons Slid  a  word  to  induce  the  prisoner  to  confess,  and  no  reference 
was  made  to  his  previous  confession,  if  they  knew  of  it.  The  sheriff 
was  present  when  the  first  two  confessions  were  made,  but  not  at  the 
third.  On  neither  occasion  did  he  speak  to  the  prisoner,  nor  did  the 
prisoner  speak  to  him.  He  acted  as  a  jailer  merely  in  admitting  the 
parties.  These  confessions  were  entirely  voluntary,  and  had  no  con- 
nection in  thought  with  the  first  confession,  and  we  see  no  reason  to 
believe  that  they  were  mode  under  the  influence  of  a  hope  of  personal 
aid  which  had  been  excited  by  the  detective.  The  evidence  was  there- 
fore properly  admitted. 

Preliminary  inquiry — Previous  to  admitting  an  alleged  confession  in 
evidence,  there  should  he  a  preliminary  inquiry  as  to  the  comvetency  of 
the  alleged  confession,  in  which  the  burden  is  on  the  prosecution  to 
ahoio  that  it  toas  freely  and  voluntarily  made.— See  notes  on  cases  cited 
In  11  Am.  Crim.  Rep.  284-287,  Inclusive;  Rcgina  v.  Rose,  18  Cox  Crim. 
Cas.  717,  11  Am.  Crim.  Rep.  275;  also  the  following  cases  in  the  present 
volume;  Commonwealth  v.  Antaya,  p.  135;  Green  v.  State,  p.  149;  Peo- 
ple V.  Miller,  p.  183;  State  v.  Force,  p.  160;  State  v.  Young,  p.  154; 
contra,  Orover  v.  State,  p.  128. 

Preliminary  inquiry— In  the  preliminary  inquiry  the  defendant  has 
a  right,  not  only  to  cross-examine  the  witnesses  offered  to  prove  the 
confession,  but  may  introduce  rebuttal  testimony. — See  notes  on  same 
topic,  11  Am.  Crim.  Rep.  287,  288;  also  the  following  cases  in  the  pres- 
ent volume:  People  v.  Miller,  p.  183,  and  State  v.  Hill,  p.  191,  with 
notes,  sustaining,  and  Commomvealth  v.  Epps,  p.  185,  denying  the  right 
to  Introduce  evidence  in  rebuttal. 

The  preliminary  inquiry  should  be  had  in  the  absence  of  the  jury; 
but  when  it  results  in  the  admission  of  the  confession,  the  presence  of 
the  jury  during  the  inquiry  is  not  reversible  error;  for  the  jury  may 
then  consider  such  evidence  in  determining  the  weight  of  the  confes- 
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fion.—So  held  In  Kirk  v.  Territory,  10  Okl.  46,  60  Pac.  Rep.  797,  decided 
March  23,  1900.    In  the  opinion  in  that  case  the  court  said: 

"It  is  next  contended  that  the  court  erred  in  permitting  tlT?  testi- 
mony talten  to  determine  the  competency  of  confessions  to  be  given 
in  the  presence  of  the  Jury.  It  Is  a  woll-scttlert  rule  of  law  that  the 
question  of  the  competency  of  confessions  is  one  for  the  court,  and 
should  be  determined  preliminarily  to  allowing  the  confession  to  go 
to  the  jury.  The  authorities  are  not  harmonious  upon  tbn  practice. 
We  think  the  correct  practice,  and  the  one  sustained  by  soiirul  reason 
and  weight  of  authority,  is  that  when  testimony  is  offered  to  prove  a 
confession,  end  objection  is  made  to  the  competency  of  the  evidence, 
the  court  should  withdraw  the  jury,  and  hear  all  th-  vldence  oftoroc', 
on  the  oblcctlon,  both  for  and  against  the  compotnncy,  and  decld  j  the 
question  in  tho  absence  of  the  jury.  If  the  court  holds  the  co  foHslons 
r' "  not  proper  to  be  shown,  then  no  prejudice  can  result  from  such 
action.  On  the  other  htnd,  If  the  court  holds  the  confesssions  ad- 
missible, then  the  jury  should  be  recalled;  and,  if  the  defendant  de- 
sires, all  the  evidence  relating  to  the  competency  of  such  confessions, 
the  clrcTimstances  under  which  they  were  given,  tho  condition  of  mind 
of  the  dpfondant,  and  all  other  facts  affecting  or  tending  to  affect  th  i 
v/elRht  or  rrcrtit  of  such  confessions,  should  be  permitted  to  go  to  the 
Jury.  In  the  case  at  bar  no  prejudicial  error  was  committed  by  the 
trial  court  in  hearing  the  evidence  on  the  competency  of  the  ccnfos- 
slons  In  the  presence  of  the  Jury.  When  the  court  decided  that  the 
confessions  wore  competent  to  be  shown,  any  error  of  hearing  the  mat- 
ter before  the  jury  was  cured.  The  jury  had  a  right  to  this  testimony, 
not  tor  the  purpose  of  passing  on  the  competency  of  the  confessions, 
but  for  the  purpose  of  determining  what  weight  or  credit  they  would 
attach  to  them.  Had  the  court,  after  hearing  the  testimony  on  the 
competeney  of  the  confessions,  decided  that  they  were  not  proper  to  be 
shown,  tlipn  error  might  have  been  predicated  upon  the  Improper  evi- 
dence before  the  jury." 

In  Fitafe  v.  Gruff.  G8  N.  .T.  Law,  287,  fi^  Atl.  Rep.  88,  decided  Septem- 
ber 2C,  1902,  it  was  contended  that  the  court  below  erred,  not  only  in 
admitting  a  confession,  but  in  hearing  evidence  as  to  its  competency  in 
the  absence  of  the  Jury.  Both  of  these  contentions  were  overruled,  the 
court  saying: 

"The  next  ground  of  complaint  relates  to  the  admission  as  evidence 
of  a  confession  made  by  the  defendant.  The  crime  v.ith  which  the  de- 
fendant stood  charged  was  the  killing  of  his  wife  at  Westmont, — an  act 
which  v/as  at  first  thought  to  have  been  committed  by  shooting.  On  the 
(lay  when  the  homicide  took  place  the  defendant  was  arrested  by  Jacob 
Schiller,  and  he  talked  to  him  on  the  way  to  the  office  of  the  public 
prosecutor.  On  arriving  at  that  office,  Schiller,  in  presence  of  the  de- 
fendant, said  to  the  assistant  prosecutor:  'This  man  would  like  to  make 
a  statement  about  the  shooting  affair  at  Westmont.'  Thereupon  that 
official  said  to  the  defendant:  'Are  you  the  man  that  has  been  making 
all  this  trouble?'  The  defendant  answered:  'I  am.'  Then  the  assist- 
ant prosecutor  said  to  him:  'I  am  the  assistant  prosecutor,  and  it  is 
my  business  to  help  investigate  crime.    You  are  under  arrest,  and  you 
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do  not  have  to  t^k  at  all  about  It.  I  do  not  make  any  promise  to  you 
for  making  the  statement,  and  what  you  say  will  be  used  against  you. 
It  must  be  a  purely  voluntary  statement.'  To  this  the  defendant  re- 
plied that  he  wanted  to  make  a  statement,  and  forthwith  proceeded 
with  the  'confession*  that  was  offered  in  evidence.  The  facts  above 
mentioned  having  been  .-worn  to  by  witnesses  in  presence  of  the  jury, 
the  defendant's  counsel  still  objected  to  the  admission  of  the  confes- 
sion, on  the  ground  that  the  defendant  was  not  shown  to  have  been 
aware  of  the  charge  against  him.  In  answer  to  this  objection,  the  State 
alleged  that  the  confession  Itself  would  fully  evince  the  defendant's 
knowledge  on  that  point:  an'1  the  trial  justice,  assuming  that  such 
knowledge  ought  to  be  shown,  ruled  that  he  would  hear  the  confession 
In  the  absence  of  the  jury,  and  would  not  permit  the  jury  to  hear  it 
unless  he  was  satisfied  that  the  defendant  knew  at  the  time  to  what 
the  warning  given  by  the  assistant  prosecutor  referred.  That  course 
being  adopted,  the  confession  afforded  Indubitable  proof  of  the  defend- 
ant's knowledge,  and  thereupon  the  confession  was  testified  to  before 
the  jury.  It  is  perfectly  manifest  that  this  procedure  could  work  no 
wrong  to  the  defendant.  When  the  question  of  admitting  a  prisoner's 
confession  as  evidence  of  his  guilt  is  pending,  it  is  the  duty  of  the  trial 
judge  to  ascertain  whether  the  confession  was  voluntarily  made,  with- 
out the  influence  of  threats  or  promises,  or  perhaps  of  deception.  Roesel 
V.  State.  62  N.  J.  Law,  216,  41  Atl.  Rep.  408;  Bullock  v.  State,  65  N.  J. 
Law,  557,  47  Atl.  Rep.  62;  State  v.  Young  (N.  J.  Err.  &  App.),  51  Atl. 
Rep.  939. 

"On  these  points  there  is  no  room  for  hesitation  in  the  case  before  us. 
The  rights  of  the  defendant  were  carefully  and  completely  guarded. 
But  it  is  now  claimed  that  it  was  wrong  for  the  trial  justice  to  look 
Into  the  confession  for  the  purpose  of  determining  any  question  re- 
lating to  its  admissibility,  and  that  it  was  also  wrong  for  him  to  re- 
ceive any  testimony  in  the  absence  of  the  jury.  As  to  these  alleged 
errors,  It  is  plain  that  the  declarations  of  the  defendant  might  afford 
legitimate  evidence  of  his  knowledge,  as  they  also  might  respecting  his 
willingness  to  speak,  and  his  freedom  from  improper  influences.  The 
trial  justice,  therefore,  having  a  duty  to  discharge  which  required  that 
he  should  be  informed  touching  these  particulars  of  the  defendant's 
mental  attitude,  did  right  In  examining  the  defendant's  declarations 
respecting  them;  and,  this  duty  of  the  justice  being  distinct  from  that 
of  the  jury,  it  was  not  erroneous  for  him  to  conduct  such  examination 
out  of  the  hearing  of  the  jury.  Usually,  indeed,  the  testimony  to  be 
considered  by  the  judge  on  the  points  mentioned  should  be  taken  in  the 
presence  of  the  jury;  for  it  will  tend  not  only  to  instruct  the  judge  as 
to  the  admissibility  of  the  confession,  but  also  to  enlighten  the  jury 
as  to  the  credibility  of  the  confession  If  admitted  in  evidence.  But 
when,  as  here,  the  evidence  tendered  on  the  preliminary  question  of 
admissibility  is  such  as  would  unfavorably  affect  the  prisoner  in  the 
minds  of  the  jury,  and  illegally  If  the  confession  were  finally  held  to 
be  not  admissible,  it  certainly  promotes  the  due  administration  of  law 
for  the  judge  alone  to  hear  that  evidence  in  the  first  instance.  If  he 
then  holds  the  confession  to  be  admissible,  the  same  evidence,  so  far 
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as  it  relates  to  the  credibility  of  the  confession,  can  be  repeated  before 
the  jury.  Such  a  course  avoids,  on  one  hand,  the  exclusion  of  a  con- 
fession which  has  in  fact  all  *^he  essentials  of  legal  evidence,  although 
those  essentials  may  not  be  susceptible  of  extrinsic  proof,  and,  on  the 
other  hand,  avoids  the  disclosure  to  the  jury  of  inculpatory  declarations 
of  the  prisoner  which  in  fact  lack  some  essentials  of  legal  evidence. 
The  conduct  of  the  trial  in  this  matter  was  unexceptionable." 

Preliminary  inquiry — When  the  surrounding  circumstances  clearly 
show  that  the  confession  was  voluntarily  made,  it  is  not  necessary  to 
follow  the  usual  practice  of  putting  direct  questions  as  to  the  com- 
petency of  the  confession. — So  held  in  Bush  v.  State,  136  Ala.  85,  33 
So.  Rep.  878,  decided  February  28,  1903.  The  following  paragraph  is 
an  excerpt  from  the  opinion  in  that  case: 

"It  is  Insisted  that  the  court  erred  in  admitting  the  testimony  of  the 
witness  Miller,  the  insistence  being  that  'the  proper  predicate  was  not 
laid'  showing  that  the  confession  was  voluntary.  The  question  of  ad- 
missibility of  a  confession  is,  of  course,  addressed  to  the  court,  and 
is  usually  determined  upon  a  preliminary  inquiry  made  to  ascertain 
wliether  the  same  was  voluntary  or  Involuntary — that  is  to  say, 
whetner  or  not  it  was  induced  or  obtained  under  the  influence  of  hope 
or  fear — and  the  practice  commonly  pursued  is  by  direct  questions  to 
the  witness  as  to  whether  any  promises  or  threats  were  made  excit- 
ing either  hope  or  fear,  whereby  the  defendant  was  induced  or  coerced 
into  malting  the  confession.  But  this  is  not  the  only  way  in  which  't 
may  be  ascertained  by  the  ''ourt  as  to  whether  the  confession  was  vol- 
untarily made.  The  attendant  circumstances  at  the  time  of  the  alleged 
confession,  the  character  of  the  conversation  in  which  the  confession 
is  made,  the  relation  of  the  parties  to  such  conversation,  may  in  them- 
selves be  sufficient  to  affirmatively  show  that  there  were  no  improper 
influences  employed,  such  as  were  calculated  to  excite  either  hope  or 
fear.  In  such  a  case  it  would  be  a  useless  formality  for  the  court  to  ask 
the  witness  the  ordinary  preliminary  questions  as  to  whether  he  made 
tlie  defendant  any  promise,  or  made  any  threats,  to  induce  him  to  con- 
fess. Here  the  witness  met  the  defendant  the  day  after  the  offense 
eliarged  was  committed,  at  a  church,  when  witness  had  the  conversation 
with  the  defendant.  The  witness,  upon  examination  by  the  court,  stated 
tlie  conversation  'just  as  it  occurred.'  The  situation  of  i.hcso  partier^,  the 
time  and  place,  the  nature  and  character  of  the  conversation,  satisfied 
the  trial  court,  who  had  the  witness  and  defendant  both  before  it,  that 
the  confession  was  voluntary;  and  we  are  unable  to  discover  anything 
in  the  record  to  lead  us  to  the  conclusion  that  the  court  below  com- 
mitted any  error  in  admitting  the  testimony  of  the  witness  Miller.  The 
following  authorities,  we  think,  fully  sustain  our  conclusion:  King  v. 
Rtate,  40  Ala.  314;  Washington  v.  State,  53  Ala.  29;  Levison  v.  State, 
54  Ala.  520;  Johnson  v.  State,  59  Ala.  37;  Stone  v.  State,  105  Ala.  60, 
17  So.  Rep.  114;  Washtngtou  v.  State,  106  Ala.  59,  17  So.  Rep.  546." 

Confessions  in  toriting  should  he  in  the  exact  langimge  of  the  ac- 
cused.— In  King  v.  Sexton  the  confession  offered  in  evidence  had  been 
first  made  orally  and  afterwards  reduced  to  writing  by  a  police  officer, 
read  over  to  the  accused,  who  signed  the  same,  saying  that  it  was  true. 
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In  rejecting  this  confession,  Best,  J.,  said:  "We  have  not  the  confes- 
sion of  the  prisoner.  We  have  only  the  officer's  recollection  of  it,  put 
into  writing  when  the  prisoner  was  not  present,  and  in  the  language 
of  the  officer,  u,nd  not  in  the  words  used  by  the  prisoner.  If  a  confes- 
sion be  not  given  in  writing,  we  must  be  content  with  the  recollection 
of  the  witness  who  proves  it,  because  we  cannot  have  any  more  cer- 
tain account  of  it.  I  will  receive  nothing  of  a  confession  in  writing 
that  was  not  taken  down  from  the  mouth  of  the  prisoner  in  his  own 
words— nothing  that  he  says  that  has  any  relation  to  the  subject,  being 
omitted,  or  anything  added  except  explanations  of  provincial  expres- 
sions or  terras  of  art.  The  reading  this  paper  to  the  prisoner,"  and  his 
acknowledgment  that  it  was  correct,  does  not  remove  the  objection.  By 
the  change  of  language,  a  very  different  complexion  might  be  given 
to  the  story,  from  what  it  had  when  it  came  from  the  mouth  of  the 
p-lsoner,  and  which  he  might  not  discover  when  it  was  road  over  to 
him.  The  lower  order  of  men  have  but  few  words  to  convey  their 
meaning;  and  they  know  as  little  of  expressions,  that  they  are  not  in 
the  habit  of  using,  as  if  they  belonged  to  another  language.  I  will  not 
receive  this  paper  in  evidence;  and  I  hope  thi^t  I  shall  not  find  a  paUce 
officer  again  employed  in  preparing,  either  depositions  of  witnessed  or 
the  confessions  of  prisoners."  This  case  is  referred  to  by  Mr.  Joy, 
who  says  that  the  prosecuting  attorney  admitted  that  at  a  former  as- 
sizes at  Norwich  a  confession  was  rejected  because  it  was  not  In  tho 
prisoner's  own  words. — Joy  on  Confpsr.ion.'-..  p.  20. 

Interpreter  who  takes  a  confession  should  be  well  versed  in  the  pris- 
oner's language.— In  Cortez  v.  State,  43  Tex.  Crim.  Rep.  375,  66  S.  W. 
Rep.  453,  decided  January  15,  1902,  in  the  course  of  the  opinion  the 
court  said: 

"The  State  offered  the  confessions  of  appellant  through  the  witness 
Rogers,  who  stated  that  he  was  not  thoroughly  acquainted  with  the 
Spanish  language,  and  could  not  repeat  the  language  used  by  defend- 
ant, but  could  understand  what  defendant  said,  and  correctly  interpret 
it  Into  English.  Appellant  objected  to  this  testimony  on  various 
grounds,  among  others  thati  not  thoroughly  understanding  the  Spanish 
language  (the  language  in  which  defendant  made  his  statement),  he 
was  not  qualified  as  a  witness  to  testify  as  to  said  confession.  In  this 
contention  appellant  was  correct.  Underh.  Ev.,  §  147,  states  the  rule 
as  follows:  'A  witness  called  to  prove  an  oral  confe.ssion  need  not  re- 
peat the  exact  words  of  the  accused,  but  it  is  absolutely  essential  that 
he  should  remember  the  substance  of  what  was  said  in  the  conversa- 
tion, and  be  able  to  state  it  accurately,  and  unless  it  should  affirmatively 
appear  that  the  witness  thoroughly  understood  the  language  in  which 
the  prisoner  spoke  the  confession  should  be  rejected.'  And  to  the 
same  effect  see  State  v.  Buster  (Nev.),  47  Pac.  Rep.  194;  People  v.  Gela- 
hert,  39  Cal.  663.  Now,  this  witness  not  only  states  that  he  could  not 
repeat  the  language  used  by  defendant,  could  not  undertake  to  give  his 
words,  but  could  merely  give  a  translation  in  English  of  what  appel- 
lant had  said  in  Spanish." 

The  corpus  delicti  cannot  he  proven  by  a  confession.— See  notes  in 
11  Am.  Crim.  Rep.  on  pages  292  and  293;  Bines  v.  State,  with  notes. 
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In  the  present  volume;  1.  Greenleaf  on  Bvid-nce,  §  217;  Elliott  on  Evi- 
dence, §  292,  and  Wigmore  on  Evidence,  §§  2072,  2073. 

Frror  in  admitting  an  incompetent  confession  is  not  cured  by  sub- 
sequently striking  it  out. 

It  is  error  to  use  an  incompetent  confession  as  a  basis  for  crcss-ex- 
amination. 

It  is  error  to  use  an  incompetent  confession  as  impeaching  evidence. 

State  V.  Shepherd,  88  Wis.  185,  59  N.  W.  Rep.  449  (opinion  in  full 
in  note,  11  Am.  Grim.  Rep.  290),  sustains  all  three  of  the  above  propo- 
sitions; while  on  the  third,  the  Texas  Court  of  Criminal  Appeals  in 
Walton  V.  State,  41  Tex.  Crim.  Rep.  454,  55  S.  W.  Rep.  567,  decided  Feb- 
ruary 14.  1900,  said: 

"During  the  trial  appellant  became  a  witness  on  his  own  behalf. 
The  State  was  permitted  on  cross-examination  to  aslc  him  if  he  did 
not,  at  the  depot  in  the  town  of  Memphis,  as  he  was  going  to  his  ex- 
amining trial,  and  while  under  arrest,  state  to  the  sheriff,  and  in  the 
presence  of  Pyle  and  others:  '.  .  .  to  be  as  easy  on  me  as  you  can. 
I  have  the  money,  and  will  pay  for  the  cattle.'  t'o  this  question  de- 
fendant answered  that  he  did  not  make  any  such  statement,  where- 
upon the  State  was  permitted  to  introduce  Sheriff  Whaat,  F.  L.  Darnell 
and  Theodore  Pyle.  each  of  whom  testified  that  at  the  time  and  place 
above  mentioned,  and  while  defendant  was  in  custody  of  the  sheriff,  he 
did  say  to  F.  L.  Darnell:  'I  am  into  it.  Be  as  light  on  me  as  you 
can.  I  have  the  money,  and  will  pay  for  the  cattle.'  It  was  further 
shown,  in  this  connection,  that  the  sheriff  then  had  defendant  in  cus- 
tody, charged  with  this  offense;  that  said  defendant  had  not  been  cau- 
tioned that  any  statement  he  might  make  would  be  used  as  evidence 
against  him.  Appellant  objected  to  all  this  testimony  on  the  ground 
that  he  was  then  under  arrest  for  this  charge,  that  he  had  not  been 
warned  or  cautioned  by  the  sheriff,  and  that  the  testimony  thus  elicited 
from  him  was  in  the  nature  of  a  confession.  We  do  not  deem  it  nec- 
essary here  to  enter  into  a  discussion  of  the  reasons  why  said  testi- 
mony wr.s  not  admissible,  inasmuch  as  this  matter  was  thoroughly  gone 
into  in  Morales  v.  State,  36  Tex.  Crim.  Ren.  234,  36  S.  W.  Rep.  435,  846, 
and  the  reasons  for  our  decision  therein  stated.  And  see,  also,  Wright 
V.  State.  36  Tex.  Crim.  Rep.. 427,  37  S.  W.  Rep.  732.  This  testimony 
was  inadmissible  either  to  contradict  defendant, — he  being  the  wit- 
ness,— or  as  original  testimony  against  him.  And  in  this  instance  it 
was  liable  to  be  used,  and  doubtless  was  used,  by  the  Jury,  both  as  im- 
peaching testimony  and  as  original  testimony  against  appellant,  and 
was  of  the  most  damaging  character.  Being  inadmissible,  it  is  un- 
necessary here  to  discuss  the  failure  of  the  learned  judge  to  limit  it 
to  the  purpose  of  impeachment.  Testimony  that  is  illegal  can  be  lim- 
ited to  no  purpose  in  the  case." 

It  is  within  the  province  of  the  jury  to  weigh  all  of  the  evidence  sub- 
mitted to  it  in  relation  to  a  confession. — 11  Am.  Crim.  Rep.  288.  See, 
also,  the  following  cases  both  at  large  and  in  notes  in  the  present 
volume:  State  v.  Baker,  p.  107;  Cook  v.  State,  p.  115;  Commonwealth  v. 
Antaya,  p.  135;  People  v.  Bliller.  p.  183;  Commonwealth  v.  Epps,  p.  185: 
Kirk  V.  Territory,  p.  71,  and  State  v.  Gruff,  p.  71. 


i  I 


76 


AMERICAN  CRIMINAL  REPORTS. 


We  here  give  a  few  forms  of  instructions,  copied  from  books;  but 
do  not  recommend  them  as  perfect  forms,  for  they  can  be  very  much 
Improved  upon. 
Approved  instruction. — From  Sackett  on  Instructions,  642: 
The  court  Instructs  the  jury  that  the  confessions  of  a  prisoner  out 
of  court  are  a  doubtful  species  of  evidence,  and  should  be  acted  upon 
by  the  jury  with  great  caution,  and,  unless  they  are  supported  by  some 
other  evidence  tending  to  show  that  the  prisoner  committed  the  crime, 
they  are  rarely  sufficient  to  warrant  a  conviction.  (The  word  "never" 
should  be  substituted  for  "rarely."  In  fact  they  should  be  supported 
by  other  evidence  clearly  proving  the  alleged  crime. — J.  P.  G.) 

Approved  instruction. — From  Sackett  on  Instructions,  641: 

If  the  jury  believe  from  the  evidence  that  the  defendant  made  the 
confession,  as  alleged,  and  attempted  to  be  proved  in  this  case,  the 
jury  should  treat  and  consider  such  confession  precisely  as  they  would 
any  other  testimony;  and  hence,  if  the  jury  believe  the  whole  confes- 
sion to  be  true  they  should  act  upon  the  whole  as  true.  But  the  jury 
may  believe  part  of  the  testimony  and  reject  the  balance  if  they  see 
sufficient  grounds,  in  the  evidence,  for  so  doing;  the  jury  are  at  liberty 
to  judge  of  it  like  other  evidence,  in  view  of  all  the  circumstances  of 
the  case  as  disclosed  by  the  evidence. 

Approved  instruction.— In  Ellis  v.  State,  65  Miss.  44.  the  following 
instruction  was  approved: 

"The  jury  may  consider  the  admissions  made  by  defendant,  and  will 
give  them  such  weight  as  they  may  deem  them  entitled  to  under  all 
the  circumstances  of  the  case,  and  if  the  jury  believe  from  the  evi- 
dence that  the  confessions  of  defendant  were  brought  about  by  fear 
and  were  not  true,  they  will  disregard  them." 

Approved  instruction.— In  Jackson  v.  People,  18  111.  269,  the  follow- 
ing instruction  was  approved: 

"It  is  the  duty  of  the  jury  to  treat  and  consider  any  confessions 
proven  to  have  been  made  by  the  defendant  precisely  as  any  other  tes- 
timony; and  hence,  if  the  jury  believe  the  whole  confession  to  be  true, 
they  will  act  upon  the  whole  as  truth.  But  the  jury  may  believe  that 
which  charges  the  prisoner,  and  reject  that  which  is  in  his  favor,  If 
they  see  sufficient  grounds  in  the  evidence,  or,  in  any  inherent  im- 
probability in  the  statement  itself,  the  jury  are  at  liberty  to  judge  of 
it  like  other  evidence,  by  all  the  circumstances  of  the  case." 


The  weight  of  confession.— The  last  chapter  ("section")  of  Joy  on 
Confessions  is  such  a  masterly  review  of  this  branch  of  the  suljjeot  that 
even  though,  in  several  instances,  it  may  seem  like  repeating  previous 
parts  of  these  notes,  we  close  by  giving  it  in  full,  as  follows: 

Section  XIV.  Weight  of  evidence  derived  from  the  confession  of  the 
accused. 

With  regard  to  the  weight  of  evidence  derived  from  the  confession 
of  a  prisoner,  a  great  difference  of  opinion  exists. 

An  eminent  text  writer  remarks:  (a)  that  where  a  confession  is  vol- 
untary,  "it  is  one  of  the  strongest  proofs  of  guilt;  for  It  cannot  be  sup- 
posed that  a  person  really  innocent  would  voluntarily  subject  himself 
to  Infamy  and  punishment." 
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Another  text  writer,  highly  commended  by  Lord  Mansfield,  C.  J., 
says:  (b)  "that  magistrates  cannot  be  too  cautious  In  receiving 'con- 
fessions, as  they  very  rarely  flow  from  a  conscientious  desire  to  offer 
reparation  for  the  Injury  committed,  but  are  generally  made  either 
under  an  Implied  or  express  promise  of  favor.  If  not  extorted  by  threat 
or  through  fear."  Mr.  Justice  Foster  remarks  (c)  when  speaking  of 
cases  of  high  treason,  "that  hasty  confessions  made  to  persons  having 
no  authority  to  examine  are  the  weakest  and  most  suspicious  of  all 
evidence.  Proof  may  be  too  easily  procured,  words  are  often  misre- 
ported,  whether  through  ignorance,  inattention  or  malice.  It  mattereth 
not  to  the  defendant,  he  is  equally  affected  In  either  case;  and  they 
are  extremely  liable  to  misconstruction;  and,  withal,  this  evidence  is 
not  in  the  ordinary  course  of  things  to  be  disproved  by  the  rule  of 
negative  evidence  by  which  the  proof  of  plain  facts  may  be  and  often 
is  confronted." 

Another  writer,  who  had  much  experience  In  the  administration  of 
criminal  law,  says:  "This  kind  of  evidence  I  have  always  found.  In 
the  words  of  that  truly  learned  Judge,  Sir  Michael  Foster,  to  be  the 
most  suspicious  of  all  testimony."  (d) 

Mr.  Justice  Grose,  in  delivering  the  opinion  of  the  Judges  in  Lamhe's 
Case  (e)  says,  "that  confession  of  guilt,  made  by  a  prisoner  to  any  per- 
son, at  any  moment  of  time,  and  at  any  place,  subsequent  to  the  perpe- 
tration of  the  crime,  and  previous  to  his  examination  before  the  mag- 
istrate, are,  at  common  law,  received  in  evidence,  as  the  highest  and 
most  satisfactory  proof  of  guilt,  because  it  is  fairly  presumed  that  no 
man  would  make  such  a  confession  against  himself  if  the  facts  con- 
fessed were  not  true." 

A  recent  case  (f)  affords  a  strong  instance  of  the  caution  with  which 
jurors  ought  to  receive  parol  evidence  of  what  a  prisoner  is  alleged  to 
have  said  in  the  way  of  confession.  It  was  proposed  to  give  in  evi- 
dence what  the  prisoner,  who  had  been  charged  with  a  capital  offense, 
had  been  overheard  saying  to  his  wife,  as  he  was  leaving  the  magis- 
trate's room  after  committal.  One  witness  stated  he  overheard  the 
prisoner  say  to  his  wife,  "keep  yourself  to  yourself,  and  don't  marry 
again."  Another  witness  was  called  to  confirm  this  evidence,  who  over- 
hearf!,  at  the  same  time,  what  the  prisoner  said  and  stated  the  words 
to  be,  "keep  yourself  to  yourself  and  keep  your  own  counsel." 

Alderson,  B.,  remarked:  "One  of  these  expressions  is  widely  different 
from  the  other.  It  shows  how  little  reliance  ought  to  be  placed  on  such 
evidence." 

Another  judge,  Mr.  Justice  J.  Parke,  has  more  than  once  observed, 
"that  too  great  weight  ought  not  to  be  attached  to  evidence  of  what 
one  has  been  supposed  to  have  said,  as  It  very  frequently  happens,  not 
only  that  the  witness  has  misunderstood  what  the  party  has  said,  but 
that  by  unintentionally  altering  a  few  of  the  expressions  really  used, 
he  gives  an  effect  to  the  statement  completely  at  variance  with  what 
the  party  really  did  say,  (g) 

In  Crossfield's  trial  for  high  treason,  (h)  Mr.  Adam,  speaking  of  the 
evidence  of  confession,  observes,  "that  it  is  very  doubtful  In  Its  nature, 
to  be  taken  with  great  consideration  on  all  occasions,  as  a  proof  of 
fact  or  Intention.    If  a  fact  is  proved  by  an  eye-witness,  that  fact  Is- 
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proved  provoMy,  as  distinguished  from  probably;  It  Is  proved  to  the 
full  extent  of  l«?gal  demonstration,  because  If  the  witness  speaks  truth, 
the  fact  must  be  true.  But  when  evidence  Is  given  of  confession,  ob- 
serve what  the  nature  of  It  Is:  the  person  who  gives  the  testimony 
may  speak  truth,  and  yet  the  fact  may  not  be  true,  because  the  fact 
does  not  depend  merely  upon  the  statement  of  another  person,  who  has 
stated  the  thing  to  the  witness.  This  doctrine  makes  It  fit  to  receive 
with  great  deliberation,  and  even  with  considerable  hesitation  and 
doubt,  all  evidence  of  confession.  Confessional  evidence  Is  such  that 
the  person  making  the  declaration  must  not  be  led  by  hope  on  the  one 
hand  or  fear  on  the  other,  to  state  circumstances  that  may  make  in  his 
favor;  and  the  mind  which  Is  to  receive  the  confession,  the  person  to 
whom  It  Is  made,  must  have  an  accurate,  distinct  understanding,  cap- 
able of  carrying  it  away  with  precision,  and  of  reporting  faithfully 
without  exaggeration  or  misrepresentation.  In  all  evidence  of  con- 
fession, the  nature  of  it  Is  such  that  It  is  next  to  impossi  <le  to  con- 
vict for  perjury  on  account  of  such  testimony.  What  is  t  e  security 
offered  by  the  law,  that  witnesses  shall  speak  the  truth  In  a  court  of 
justice?  That  they  come  under  the  terror  of  a  penal  prosecution  If 
they  do  not.  A  witness,  who  comes  to  speak  to  a  confession  comes  to 
give  evidence  to  that  which,  from  the  very  nature  of  It,  cannot  be  neg- 
atived, because  It  Is  Impossible  to  swear  that  a  person  did  not  say 
such  or  such  a  thing;  all  that  can  be  said  by  a  witness  Is  negatively 
that  he  did  not  hear  him  say  It;  consequently  the  person  who  speaks 
to  the  declaration,  gives  his  testimony  without  those  risks  of  penal 
proceeding— he  is  safe  from  the  restraints  and  terrors  of  the  law." 

Blaekstone  says  of  this  species  of  evidence  that,  even  In  cases  of 
felony,  at  the  common  law,  "confessions  are  the  weakest  and  most 
suspicious  of  all  testimony — ever  liable  to  be  obtained  by  artifice,  false 
hopes  and  promises  of  favor,  or  menaces;  seldom  remembered  accu- 
rately, or  reported  with  due  precision;  and  Incapable,  In  their  nature, 
of  being  disproved  by  other  negative  evidence."  So  Foster,  In  speak- 
ing of  prosecutions  for  seditious  words,  says,  "words  are  transler.v  av  i' 
fleeting  as  the  wind — they  are  frequently  the  effect  of  sudden  trausr  .  , 
easily  misunderstood,  and  often  misreported." 

But  whatever  difference  of  opinion  exists  In  respect  of  the  wol 
which  ought  to  be  attached  to  evidence  derived  from  a  confession,  ya 
where  it  is  admissible  and  satisfactorily  proved.  It  Is  deemed  sufficient 
by  the  English  law  to  convict  a  prisoner  even  capitally,  without  the 
aid  of  any  corroborative  testimony  of  his  having  committed  the  offense 
with  which  he  Is  charged. 

In  Falkner  and  Bond's  Case,  before  the  judges,  R.  ft  R.  C.  C.  R.  481 
(Easter  T.,  1822),  there  was  no  evidence  of  the  fact  of  the  felony  ex- 
cept the  confession  of  the  prisoner;  and  the  only  other  evidence  in 
the  case  was  to  the  effect  that  the  prisoner  had  been  desirous  to  send 
a  message  to  the  prosecutor  to  keep  him  away  from  the  trial. 

In  Tippet's  Case  (i)  there  was  no  positive  evidence  that  the  prop- 
erty had  been  actually  stolen,  but  there  was  confirmatory  evidence 
making  the  theft  probable.    Most  of  the  judges  were  of  opinion  that 
the  jury  might  have  convicted  the  prisoner  upon  his  confession  uncon- 
rfirmed. 
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In  Wheling^a  Case,  1  Leach.  C.  G.  311.  uote.  It  is  Bald  to  have  been 
decided  by  Lord  Kenyon,  C.  J.,  tliat  a  prisoner  may  be  convicted  upon 
Ills  confession,  uncorroborated  by  any  other  evidence. 

In  a  modem  text  book  (fc),  Eldridge's  Case  before  the  judges  (I)  is 
cited  as  establishing  the  same  proposition.  But  on  reference  to  that 
case  it  will  be  found  that  there  was  confirmatory  evidence.  The  pris- 
oner was  indicted  for  stealing  a  mare,  which  was  seen  on  the  9th  of 
October  with  the  prosecutor's  servant.  On  the  11th  of  the  same  month 
it  was  not  in  the  prosecutor's  possession.  On  the  13th  the  prisoner 
took  the  mare  to  the  house  of  the  witness,  saying  he  had  been  robbed 
of  all  his  money,  and  he  asked  the  witness  for  a  feed  of  corn.  The 
witness  detained  the  mare  for  the  amount  of  the  feed  and  other  things. 
The  prisoner  then  offered  to  sell  the  mare  for  £35,  which  appeared  to 
be  a  fair  value,  but  he  afterwards  sold  her  to  another  for  £12,  and 
a  few  shillings,  the  expenses. 

The  judges  met  in  Easter  term,  1821,  and  were  of  opinion  that  there 
was  sufflolent  evidence  to  confirm  the  confession. 

The  same  discrepancy  of  opinion  as  to  the  weight  of  this  species  of 
evidence  seems  to  exist  on  the  American  bench.  In  the  case  of  the 
Corporation  of  Columbia  against  Harrison,  Reports  of  the  Constitutional 
Court,  2,  215,  Nott,  J.,  says,  "a  voluntary  confession  Is  in  most  cases, 
the  highest  evidence  that  can  be  given."  In  the  case  of  State  v.  Long, 
1  Haywood,  455,  a  confession  Is  spoken  of  as  "from  the  very  nature  of 
the  thlnp,  a  very  doubtful  species  of  evidence." 

In  another  American  case,  (fc)  the  court  said  "the  evidence  of  such 
confessions  is  liable  to  a  thousand  abuses.  They  are  made  by  persons 
generally  under  arrest,  in  great  agitation  and  distress,  when  each  ray 
of  hope  is  eagerly  caught  at,  and  frequently  under  the  delusion,  though 
not  expressed,  that  the  merit  of  a  disclosure  will  be  productive  of  per- 
sonal safety.  To  disclose  the  confession  is  odious  as  a  breach  of  con- 
fidence, which  it  is  at  all  times.  The  confession  is  made  in  want  of 
advisers,  under  circumstances  of  desertion  by  the  world — in  chains 
and  degradation — with  spirits  sunk,  fear  predominant,  hope  fluttering 
around,  purposes  and  views  momentarily  changing — a  thousand  iilans 
alternating,  and  difficulties  gathering  into  a  multitude.  How  easy  is 
It  for  the  hearer  to  takf  one  word  for  another,  or  to  take  a  word  in  a 
sense  not  intended  by  the  speaker;  and,  for  want  of  an  exact  repre- 
sentation of  the  tone  of  voice,  emphasis,  countenance,  eye,  manner  and 
action  of  the  one  who  made  the  confession,  how  almost  impossible  is 
it  to  make  third  persons  understand  the  exact  state  of  his  mind  and 
meaning?  For  these  reasons  such  evidence  is  received  with  great  dis- 
trust, and  under  apprehensions  for  the  wrong  it  may  do.  Its  admissi- 
bility is  made  to  depend  on  Its  being  free  of  the  suspicion  that  it  was 
obtained  by  any  threats  of  severity,  or  promises  of  favor,  and  of  any 
influence,  even  the  minutest." 

A  modern  writer  remarks  on  this  subject,  (I)  that  "the  imagination 
need  not  be  taxed  for  extreme  cases,  in  which  silence,  equivocation,  or 
even  falsehood,  the  ordinary  badges  of  guilt,  would  naturally  be  found 
in  company  with  perfect  innocence.  There  are  many  instances  in  which 
the  truth,  properly  brought  to  light,  would  set  free  the  accused,  but 
his  very  situation  disqualifies  him  from  doing  Justice  to  his  own  state- 
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ment.  Conscious  of  his  rectitude,  and  proud  of  his  character,  he  is 
abashed,  humiliated,  and  confounded  by  the  charge.  The  untoward 
chances  that  have  loaded  him  with  suspicion,  may  go  on  to  his  utter 
ruin;  the  false  witnesses,  who  have  now  established  a  "prima  facie" 
case,  may  ultimately  convince  his  Judges.  That  he  should  ever  be- 
come an  object  of  accusation  would  have  struck  him  yesterday  as  more 
Impossible,  than  that  accusation  should  now  lead  to  conviction.  The 
last  step  seems  far  less  violent  than  the  first,  and  the  commencement 
of  his  process  is  a  fatal  augury,  which  teaches  him  to  despair  of  its 
issue." 

In  the  administration  of  the  ecclesiastical  law,  great  doubt  seems  *i 
exist  in  regard  to  the  force  of  confessions.  Sir  W.  Scott  says,  (m) 
that  "the  court  must  remember,  that  confession  is  a  species  of  evi- 
dence, which,  though  not  Inadmissible,  is  regarded  with  great  distrust. 
There  is  a  canon  particularly  pointed  against  thei^,  which  says,  nee 
partium  confe^sioni  fides  habeatur:  and  though  it  is  evidence  which  is 
not  absolutely  excluded,  but  is  received  in  conjunction  with  other  cir- 
cumstances, yet  it  is,  on  all  occasions,  to  be  most  accurately  weighed." 

By  the  civil  law,  the  confession  of  a  party  against  himself  is,  in  ordi- 
nary cases,  considered  a  certain  proof  of  the  fact  which  he  owns,  unless 
the  contrary  truth  is  established  in  such  a  manner  as  that  there  might 
be  reason  to  think  that  the  confession  is  an  effect  of  folly  or  stupidity 
in  the  person  that  confesses  against  himself,  that  which  Is  false;  but 
In  accusations  of  capital  crimes,  it  is  not  enough  that  the  party  which 
is  accused  confesses  a  crime  which  is  not  proved;  but  other  proofs  are 
necessary  for  putting  him  to  death  besides  his  own  confession,  which 
might  be  an  effect  of  melancholy  or  despair,  or  proceed  from  some 
other  cause  than  the  force  of  truth,  (n) 

In  a  late  text-book  the  following  case  is  mentioned  as  having  oc- 
curred within  the  personal  knowledge  of  the  writer: 

Two  brothers  committed  a  highway  robbery  in  a  dark  night  and  fled. 
A  younger  brother,  who  was  at  home,  and  innocent  of  the  offense,  hear- 
ing, the  next  day,  that  one  of  the  other  two  was  suspected,  and,  appre- 
hending pursuit,  used  many  artifices  to  Induce  a  supposition  that  he 
was  himself  the  guilty  person.  He  was  brought  before  a  magistrate, 
and  in  his  examination,  used  many  equivocal  expressions,  amounting, 
In  substance,  to  a  virtual  confession,  which,  however,  he  refused  to 
subscribe.  He  was  committed  for  trial.  On  his  trial  he  had  no  diffi- 
culty in  proving  an  alibi  on  the  clearest  testimony,  and  obtaining  an 
acquittal.  The  brothers,  in  the  meantime,  who  had  acrually  com- 
mitted the  robbery,  had  safely  arrived  In  America  with  the  plunder,  (o) 

Upon  the  trial  of  Richard  Coleman,  at  the  Kingston  assizes,  in 
March,  1748  to  1749.  for  the  murder  of  Sarah  Green,  who  had  been 
brutally  assaulted  by  three  persons,  and  died  from  the  Injuries  she  re- 
ceived, it  appeared  that  one  of  the  offenders,  at  the  time  of  the  com- 
mission of  the  outrage,  called  another  of  them  by  the  name  of  Cole- 
man, from  which  circumstance  suspicion  soon  attached  to  the  pris- 
oners. A  person  deposed  that  he  met  the  prisoner  at  a  public  house, 
and  asked  him  if  he  knew  the  woman  who  had  been  so  cruelly 
treated,  and  that  he  answered  "Yes— what  of  that?"     The  witness 
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then  said  that  he  then  asked  him  if  he  was  not  one  of  the  parties 
concerned  in  that  affair;  to  which  he  answered,  according  to  one  ac- 
count, "Yes  I  was;  and  what  then?"  Or,  as  another  account  states, 
"If  I  was,  what  then?"  It  appeared  that  the  prisoner  was  intoxicated, 
and  that  the  questions  were  put  with  a  view  of  ensnaring  him;  but 
the  jury,  influenced  by  this  imprudent  and  blameable  language,  con- 
victed him,  and  he  was  executed.  The  real  offenders  were  after- 
wards discovered,  and  two  of  them  were  executed  for  this  very  of- 
fense, the  third  having  been  admitted  to  give  evidence  for  the  Crown, 
and  the  Innocence  of  Coleman  was  rendered  indubitable,  (p.) 

Whilst  such  anomolous  cases  ought  to  render  courts  and  juries  at 
all  times  extremely  watchful  of  every  fact  attendant  on  confessions  of 
guilt,  these  cases  should  never  be  Invoked,  or  so  urged  as  to  invalidate 
indiscriminately  all  confessions  put  to  the  jury,  thus  repudiating  those 
salutary  distinctions,  which  the  court,  in  the  judicious  exercise  of  its 
duty,  shall  be  enabled  to  make.  Such  an  use  of  these  anomolles,  which 
should  be  regarded  as  mere  exceptions,  and  which  should  speak  only 
in  the  voice  of  warning,  is  unprofessional  and  impolitic,  and  should 
be  regarded  as  offensive  to  the  intelligence  both  of  the  court  and 
jury,  (q) 

It  appears  inaccurate  to  give  to  all  kinds  of  confessions  the  same 
confidence,  or  to  treat  them  alike  with  distrust.  Like  all  other  kinds 
of  admissions,  they  admit  of  all  shades  of  certainty  and  probability,, 
from  a  solemn  estoppel  by  matter  of  record  to  the  slightest  presump- 
tion arising  from  the  most  casual,  suspicious  or  doubtful  expressions. 
The  jury  are  not  only  entitled,  but  bound  to  take  into  account  all  the- 
circumstances  under  which  a  confession  is  made,  and  to  give  little 
weight  to  it,  or  throw  it  out  of  view  altogether,  according  as  these  cir- 
cumstances appear  to  Incline  less  or  more  against  the  admission,  (r). 

Marginal  citations,  (a)  Starkie  on  Evidence.  (6)  Burn's  Justice, 
1,  566 — Chetwynd's  ed.  (c)  Discourses,  243.  (d)  Chetwynd,  for  many 
years  chairman  of  County  Sessions,  (e)  2  Leach,  case,  236,  reserved 
from  the  Surry  Assizes,  1791,  for  the  opinion  of  the  twelve  judges. 
if)  6  C.  &  P.,  541,  Simon's  case.— Oxford,  Summer  Circuit,  1834.  (g) 
6  C.  &  P.,  542,  note  to  the  case  of  Earle  $  Wife  against  Picken.  (h)  26- 
Howell's  St.  Trials,  108.  (f)  R.  &  R.  C.  C.  R.  509.  East.  T.  1823.  See- 
also  White's  Case,  ibid.  508,  decided  in  the  same  term,  where  the  evi- 
dence was  almost  the  same,  (k)  Roscoe's  Criminal  Evidence,  by 
Granger,  ed.  1840,  p.  35.  (I)  R.  &  R.  C.  C.  R.  440.  East.  T.  1821.  (fc) 
State  V.  Fields  and  Webber,  Peck's  Rep.  140,  The  confession  was 
admitted  in  evidence  in  this  case.  The  prisoner,  who  was  charged 
with  murder,  had  previously  offered  to  confess,  and  he  was  subse- 
quently advised  to  do  so.  (/)  Edinburgh  Review,  vol.  40,  page  188, 
(March,  1824).  (m)  1  Hagg.  304;  Williama  v.  Williams,  (n)  Domat's 
Civil  Law,  book  4,  658.  (o)  Dickinson's  Justice  of  Peace,  1,  629,  in 
a  note,  (p)  Remarkable  Trials,  1,  162.  See  also  Celebrated  Trials, 
4,  344.  The  King  against  Jones  and  Welsh.  See  also  Harrison's  Case, 
cited,  1  Leach;  2  Howell,  1049;  4  How.  817;  6  How.  647;  8  Howell, 
1017.    (g)  Hoffman,    (r)  Alison,  2,  682. 
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Ammons  v.  State. 

80  Miss.  592—32  So.  Rep.  9—37  Chi.  Legal  News,  136. 

Decided  May  19,  1902. 

Confessions:*  Condemnation  of  "sweat  box"  methods. 

Solitary  confinement  for  several  days  during  hot  summer  weather, 
in  a  small,  dark,  111-ventllated  cell,  with  suggestions  by  the  officer 
in  charge,  that  it  would  be  best  for  the  prisoner  to  do  what  la 
right,  and  that  It  would  "be  better  for  him  to  tell  the  truth," 
renders  a  confession  thereby  obtained  invalid,  even  though  no 
promises  or  threats  or  other  Inducements  were  maue. 

Appeal  from  the  Circuit  Court  of  Warren  County;  Hon. 
Coorge  Anderson,  Judge. 

Ed.  Amnions  being  convicted  of  burglary,  appeals.  Ee- 
vcrsed. 

Aside  from  the  confession,  there  was  no  evidence  against  the 
defendant,  except  that  about  a  month  and  a  half  after  the 
crime,  he  sold  a  pistol,  belonging  to  the  proprietor  of  the  burg- 
larized house,  to  a  shopkeeper. 

T.  D.  Marshall  and  T.  0.  Burchett,  for  the  appellant. 
Monroe  McGlurg,  Attorney-General,  for  the  State. 

<yALHOoiir,  J.  The  chief  of  police  testified  that  the  accused 
made  to  him  a  "free  and  voluntary"  statement.  The  circum- 
stances under  which  he  made  it  were  these :  There  was  what 
was  what  was  known  as  a  "sweat  box"  in  the  place  of  confine- 
ment. This  was  an  appartment  about  five  or  six  feet  one  way 
and  about  eight  feet  another.  It  was  kept  entirely  dark.  For 
fear  that  some  stray  ray  of  light  or  breath  of  air  might  enter 
without  special  invitation,  the  small  cracks  were  carefully  blank- 
eted. The  prisoner  was  allowed  no  communication  whatever 
with  human  beings.  Occasionally  the  officer,  who  had  him  put 
there,  would  appear,  and  interrogate  him  about  the  crime 
charged  against  him.  To  the  credit  of  our  advanced  civiliza- 
tion and  humanity  it  must  be  said  that  neither  the  thumbscrew 
nor  the  wooden  boot  wcis  used  to  extort  a  confession.     The 

*  See  Confessions  in  Table  of  Topics. 
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efficacy  of  the  sweat  box  was  the  solo  reliance.  This,  with  the 
hot  weather  of  summer,  and  the  fact  that  the  prisoner  Avas  not 
provided  with  sole  leather  lungs,  finally,  .'iter  ''several  days"  of 
obstinate  denial,  accomplished  the  purpose)  of  eliciting  a  "free 
and  voluntary"  confession.  The  officer,  to  his  credit,  says  ho 
did  not  threaten  his  prisoner,  that  lie  held  out  no  reward  to 
him,  and  did  not  coerce  him.  Everything  was  "free  and  vol- 
untary." He  was  perfectly  honest  and  frank  in  his  testimony, 
tliis  officer  was.  He  was  intelligent,  and  well  up  in  the  law  as 
applied  to  such  cases,  and  nothing  would  have  tempted  him,  wo 
assume,  to  violate  any  technical  requirement  of  a  valid  confes- 
sion,— no  threats,  no  hope  of  reward,  no  assurance  that  it  'vould 
bo  better  for  the  prisoner  to  confess.  He  did  tell  him,  how- 
ever, "that  it  would  be  best  for  him  to  do  what  was  right,"  and 
that  it  "would  be  better  for  him  to  tell  tlie  truth."  In  fact, 
this  was  the  general  custom  in  the  moral  treatment  of  these 
sweat-box  patients,  since  this  officer  says,  "I  always  tell  them  it 
would  be  better  for  them  to  toll  the  truth,  but  never  hold  out 
any  inducement  to  them."  He  says,  in  regard  to  the  patient, 
x^nimons,  "I  went  to  see  this  boy  every  day,  and  talked  to  him 
about  the  case,  and  told  him  it  would  be  better  for  him  to  tell 
tlie  truth ;  tell  evei-ything  he  knew  about  the  case."  This  sweat 
box  seems  to  be  a  permanent  institution,  invented  and  used  to 
gently  pci'suade  all  accused  persons  to  voluntarily  tell  the  truth. 
Whenever  they  do  tell  the  truth, — that  is,  confess  guilt  of  the 
crime, — they  are  let  out  of  the  sweat  box.  Speaking  of  this 
apartment,  and  the  habit  as  to  prisoners  generally,  this  officer 
says,  "We  put  them  in  there  [the  sweat  box]  when  they  don't 
tell  nic  what  I  think  they  ought  to."    This  is  refreshing. 

The  confession  was  not  competent  to  be  received  as  evidence. 
6  Am.  &  Eng.  Enc.  Law,  p.  531,  note  3 ;  Id.  p.  550,  note  7 ; 
Hamilton  v.  State,  77  Miss.  675  (27  So.  606)  ;  Simon  v.  State, 
37  Miss.  288.  Defendant,  unless  demented,  undei*stood  that 
the  statement  wanted  was  confession,  and  that  this  only  meant 
release  from  the  "black  hole  of  Calcutta."  Such  proceedings 
as  this  record  discloses  cannot  be  too  strongly  denounced.  They 
violate  every  principle  of  law,  reason,  humanity,  and  personal 
right.  They  restore  the  barbarity  of  ancient  and  medieval 
methods.    They  obstruct,  instead  of  advance,  the  proper  ascer- 
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tainment  of  truth.     It  is  far  from  the  duty  of  an  officer  to  ex- 
tort confession  by  punishment.     On  the  contrary,  he  should 
warn  his  prisoner  that  every  statement  ho  may  choose  to  muko 
may  be  used  against  him  on  his  trial. 
Keversed  and  remanded. 

Notes  (by  J.  P.  O.)  For  hlB  elegant,  forcible  and  merited  con- 
demnation of  criminal  practices,  long  tolerated,  yes,  even  encouraKed 
by  an  occaalonal  Judicial  smile.  Judge  Calhoon  deserved  the  unquali- 
fied approval  of  the  American  public.  He  has  turned  a  search  light  on 
tha  dark  recesses  of  the  dungeon  and  revealed  its  hideous  and  re- 
voltluti  character.  In  his  own  ke^n,  logical,  concise  and  scholarly 
style,  sparkling  with  irony  that  tinges  the  serious  subject  with  humor, 
he  has  demonstrated  the  inhuman  methods  used  to  extort  confessions, 
and  exposed  the  hypocritical  evasions  employed,  under  the  sanction  of 
an  oath,  to  force  them  in  evidence. 

Chicago  Dungeons — Many  of  the  prison  cells  In  the  Chicago  police 
stations  are  partly  if  not  entirely  below  the  level  of  the  ground,  fur- 
nished it  may  be  with  a  plank  to  sorve  as  both  chair  and  bed.  It  is 
customary  to  confine  prisoners  in  these  cells  for  several  days,  with- 
out being  permitted  to  confer  with  friends  or  have  a  hearing  before 
a  magistrate;  and  this  in  defiance  of  both  the  common  law  and  the 
statutory  requirements  that  a  prisoner  must  be  taken  before  a  mag- 
istrate with  the  least  practical  delay  (2  Hale's  Pleas  of  the  Crown, 
119;  Illinois  Criminal  Code,  Dlv.  6,  Sec.  7;  11  Am.  Crim.  Rep.  293). 

The  cells  at  the  Central  station  are  in  the  dingy  cellar  of  the  City 
Hall.  It  is  there  that  prisoners  suspected  with  more  serious  crime 
are  kept  in  solitary  confinement  at  the  arbitrary  will  of  the  police. 
During  such  an  imprisonment,  it  is  of  frequent  occurrence  that  inter- 
views appear  in  the  daily  newspapers,  in  which  police  officers  freely 
speak  of  the  methods  and  tricks  being  used  upon  the  prisoner;  and 
predict  that  under  such  a  pressure  the  victim  will  "break  down"  and 
confess;  yet  if  a  confession  is  obtained  and  a  trial  had,  the  officers  In- 
variably, under  the  sanction  of  an  oath,  declare  that  no  suggestions, 
promises,  or  threats  were  employed  to  secure  the  confession.  (See 
notes  11  Am.  Crim.  Rep.  284.) 

Cook  County  Jail.— These  criticisms  have  no  application  to  the 
Cook  County  Jail  which  for  eleven  years  has  been  under  the  control 
of  Mr.  John  L.  Whitman,  the  present  jailor.  Previous  Jailors  kept 
three  dark  dungeons,  with  solid  doors,  where  refractory  prisoners 
were  placed,  as  a  method  of  preserving  prison  discipline.  Mr.  Whit- 
man, by  his  kind  treatment  of  the  prisoners,  and  by  granting  to  them 
as  much  freedom  as  he  considers  is  consistent  with  prison  life,  has 
won  their  esteem  and  confidence,  and  has  established  a  system  of 
moral  discipline,  that  has  rendered  these  dungeons  of  the  old  Jail  ten- 
entless  relics  of  the  past.  The  new  Jail  building  was  constructed  and 
fitted  largely  on  his  plan  and  recommendation.  Its  sanitary  arrange- 
ments are  of  a  superior  order. 
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Hamilton  v.  State.— The  case  of  Hamilton  v.  State  (77  MlsB.  675,  27 
So.  Rep.  bC6),  referred  to  in  the  above  opinion,  was  decided  April  0, 
1900.  In  that  case  the  defendant  confessed  In  the  presence  of  Mr. 
Rutland,  his  employer,  and  Mr.  Thaggard,  the  city  Jailor.  No  direct 
threat  or  promise  was  made  previous  to  the  confession.  On  motion 
for  new  trial  it  was  shown  by  Mr.  Rutland's  affidavit,  that  the  de- 
fendant, who  had  been  in  his  employ  for  about  two  years,  was  a  dull 
iiosro  boy,  easily  influenced  by  any  one,  and  especially  by  what  wai 
said  to  him  by  his  employer;  and  that  after  the  arrest,  Mr.  Rutland 
Avcnt  to  the  city  prison,  and  upon  the  defendant  denying  guilt,  told 
him  that  it  would  be  better  for  him  to  tell  all  about  It;  that  if  he  did 
not  it  would  be  worse  for  him;  that  if  he  would  go  before  the  grand 
Jury  and  confess,  he  would  get  a  lighter  sentence;  that  the  co-defend* 
aiil.s  would  confess;  and  that  he  would  be  convicted  anyway.  The  de- 
fpH'lant  was  sentenced  to  fifteen  years'  imprisonment  for  burglary. 
The  Supreme  Court  reversed  the  conviction;  the  opinion  in  full  being 
as  follows: 

WHITFIELD,  C.  J.  Rutland  told  the  appellant,  a  negro  boy.  In  the 
presence  of  Thaggard,  the  officer,  while  the  appellant  was  in  a  cell  in 
the  city  jail,  that  it  would  be  better  to  tell  the  truth  about  It,  if  he 
had  anything  to  do  with  it;  that  it  would  be  best  for  him.  Thaggard, 
asked  what  caused  appellant  to  confess,  said:  "I  suppose  it  was  Mr. 
Rutland's  talk.  Mr.  Rutland,  I  suppose,  was  the  cause  of  it."  Rut- 
land was  the  employer  of  the  appellant,  and  had  such  authority  and 
Influence  over  appellant  as  these  relations  would  usually  imply. 
Neither  Thaggard  nor  Rutland  gave  appellant  any  warning,  or  any 
information  that  his  confession  should  be  voluntary.  In  Jones  v. 
State,  58  Miss.  354,  George,  J.,  draws  the  distinction  between  confes- 
sions made  to  one  in  authority  on  Inducements  hold  out  and  to  a  pri- 
vate person  "without  any  kind  of  authority,"  holding  confessions  com- 
petent in  the  latter  case,  In  the  former  not;  but  adds  that  induce- 
ments held  out  by  a  private  person  may  have  the  effect  to  induce  a 
false  confession,  owing  to  the  position  of  the  person  holding  out  the 
inducements,  or  the  weakness  of  the  prisoner.  In  that  case  the  con- 
fession was  made  to  Watson,  a  private  person,  having  no  authority 
over  the  prisoner,  not  his  employer,  in  the  presence  of  the  sheriff. 
Watson  told  the  prisoner  it  would  "be  best  for  him  to  tell  the  whole 
truth,"  and  urged  him  to  do  so.  But  the  sheriff  twice  warned  the 
prisoner  that  he  "need  expect  nothing  from  him  if  he  did  tell  what 
he  knew;  that  it  must  bo  voluntary  on  his  part;  that  he  would  make 
him  no  promise,  and  he  must  expect  no  favor  because  of  any  confes- 
sion he  might  make;"  and  the  court,  referring  to  these  warnings,  said: 
"This  evidence  excludes  the  supposition  that  the  prisoner  thought  that 
the  offlcer  concurred  In  the  inducements,  or  gave  his  sanction  to  them;" 
and  adds:  "The  admissibility  of  the  confession  in  this  case,  therefore, 
must  be  tried  by  the  same  rule  as  if  the  inducements  to  confess  were 
held  out  by  a  mere  private  person,  not  having  or  assuming  to  have 
any  power  over  the  prosecution."  And  it  must  be  added  that  it  was 
shown  in  that  case  (page  352)  that  the  prisoner  "wanted  to  make  a 
statement  to  the  sheriff."    Here  the  case  is  very  different.    Rutland 
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was  the  employer  In  whose  service  this  boy  had  been  for  two  years, 
and  who  naturally  exercised  over  him  the  Influence  usual  In  such 
cases.  The  appellant  received  no  warning  of  any  kind.  The  state- 
ment was  caused  by  Rutland's  talk  with  him,  In  which  he  was  told 
it  would  be  the  best  for  him;  and  all  this  while  he  was  Incarcerated 
In  a  cell  of  the  city  jail.  The  environments  were  distinctly  different. 
Following  the  distinction  marked  out  in  the  Jones  Case,  supra,  we  are 
unable  to  pronounce  that  this  confession  was  free  and  voluntary,  be- 
yond a  reasonable  doubt,  and  the  case  is  too  close  on  the  proof  to  say 
that  it  might  not  have  turned  the  doubtfully  balanced  scale  against 
the  appellant.    Reversed  and  remanded. 
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WuiTE  V.  State. 

70  Ark.  24—65  S.  W.  Rep.  937. 

Decided  Dec.  14.  1901. 

Confessions:*  Promises  of  favor. 

A  confession  by  the  defendant  that  Le  committed  arson,  made  to 
the  owner  of  the  house  burned,  after  promises  of  favor,  is  not 
admissible  In  evidence. 

Appeal  from  the  Circuit  Court  of  Lincoln  County. 

Stephen  AVhite  being  convicted  of  arson,  appeals.    Reversed. 

D.  H.  Rousseau,  for  plaintiff  in  error. 

George  W.  Mvrphy,  Attorney-General,  for  the  State. 

Battle,  J.  Stephen  ^V^lite  was  accused  and  convicted  of 
arson,  conimitted  by  burning  a  dwelling  house  of  William  !Mc- 
Donald  in  Lincoln  County,  in  this  State. 

In  the  trial  of  "White  it  was  shown  that  the  house  was  burned. 
William  ]\rcDonald,  the  owner  of  the  house,  testified,  in  part, 
substantially  as  follows:  "The  defendant  made  three  state- 
ments to  me  about  the  burning  of  the  house.  The  first  he  told 
me  that  Bill  Smith  burned  it,  and  told  me  to  go  to  John  Sim- 
mon's wife,  who  was  a  fortune  teller,  and  she  would  tell  me  all 
about  it.  At  another  time,  ho  told  me  that  a  black  man  burned 
it.     I  said  to  him,  'If  you  will  tell  me,  I  won't  bother  you,  I 

♦See  Confession  in  Table  of  Topics. 
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won't  tell  anyone.'  He  then  told  me  that  he  burned  it,  and 
that,  if  I  would  let  him  oflF,  he  would  give  me  twenty  or  twenty- 
five  dollars.  I  got  him  with  Lawrence  Johnson,  and  tried  to  get 
him  to  tell  it  before  him;  but  he  said  again  that  a  black  man 
burnt  it." 

The  defendant  thereupon  moved  the  court  to  exclude  the  con- 
fession from  the  evidence,  and  the  court  overruled  his  motion. 
In  this  the  court  erred;  the  evidence  was  inadmissible.  The 
confession  was  made  under  the  promise  of  the  prosecuting  wit- 
ness, the  oAvner  of  the  house,  that  he  would  not  be  exposed  or 
troubled  by  him  (the  witness)  if  he  confessed.  Sullivan  v. 
State,  66  Ark.  506,  51  S.  W.  828,  11  Am.  Crim.  Kep.  280. 

As  the  evidence,  without  the  confession,  did  not  clearly  show 
that  the  accused  was  guilty  of  the  offense  charged  against  him, 
the  error  committed  was  prejudicial  and  the  judgment  of  the 
trial  court  should  be  set  aside ;  and  it  is  so  ordered. 


Notes,  with  a  Review  of  Several  Remarkable  Cases  of  False  Cok- 
FKssio.NS  (by  J.  P.  G.) — The  accused  in  White  v.  State,  evidently  had 
but  little  regard  for  the  truth,  and  was  ready  to  frame  his  state- 
ments to  accord  with  his  shifting  ideas  of  interest.  To  escape  pun- 
ishment, he  accuses  others  at  random;  and  then  placing  faith  in  the 
pledge  of  secrecy  and  promise  of  favor,  admits  guilt;  but  reiterates  one 
of  his  former  statements  "s  soon  as  he  discovers  that  the  seal  of  se- 
crecy is  broken.  Apparently  there  was  no  incentive  nor  desire  to  dis- 
close the  truth.  Me  was  evidently  exercising  his  entire  force  of  shrewd- 
ness in  an  attempt  to  succeed  by  deception,  and  may  have  believed 
that  his  oiTer  of  compensation  would  offset  his  confession  and  insure 
both  immunity  and  silence.  The  confession  does  not  bear  the  impress 
of  truth  and  should  not  have  been  admitted  in  evidence. 

On  papp°  280  and  290  of  11  American  Criminal  Reports,  two  cases 
are  noted  where  confessions  were  proven  to  have  been  false;  one  be- 
ing the  case  of  Brown  v.  People,  91  111.  506,  and  the  other,  one  men- 
tioned by  Roscoe,  which  will  hereafter  appear  as  the  "Case  of  the 
Perrys,"  in  the  notes  following  Bines  v.  State  in  the  present  volume. 
Several  notable  instances  of  false  confessions  are  mentioned  by  Mr. 
Joy,  which  will  be  found  in  the  closing  part  of  our  notes,  following 
State  V.  Davis  in  the  present  volume.  Other  cases  demonstrating  the 
necessity  of  proving  the  corpus  delicti  before  a  confession  Is  received 
in  evidence  will  be  found  in  our  notes  following  Bines  v.  State  in  the 
present  volume. 

The  following  cases  are  specially  applicable  at  this  place: 

The  murder  of  James  Begbie. — In  1  American  Criminal  Law.  6th 
Ed.,  Sec.  684,  Mr.  Wharton  gives  the  following,  as  a  quotation  from  the 
Memoirs  of  Lord  Cockburn: 


i  1 


iti! 


88 


AMERICAN  CRIMINAL  REPORTS. 


"On  the  13th  of  November,  1806,  a  murder  was  committed  In  Edin- 
burgh, which  made  a  greater  Impression  than  any  committed  In  our 
day,  except  the  systematic  murders  of  Burke.  James  Begble,  porter 
to  the  English  Linen  Company's  Bank,  was  going  down  the  close  In 
which  the  bank  then  was,  on  the  south  side  of  the  Canougate,  carry. 
Ing  a  parcel  of  bank-notes  of  the  value  of  four  or  five  thousand  pounds, 
when  he  was  struck  dead  by  a  single  stab,  given  by  a  single  person  who 
had  gone  into  the  close  after  him,  and  who  carried  off  the  parcel.  This 
was  done  in  the  heart  of  the  city,  about  five  in  the  evening,  and  within 
a  few  yards  of  a  military  sentinel,  who  was  always  on  guard  there, 
though  not  exactly  at  this  spot,  at  the  moment  possibly  not  in  view 
of  it.  Yet  the  murderer  was  never  heard  of.  The  soldier  saw  and 
heard  nothing.  All  that  was  observed  was  by  some  boys  who  were 
playing  at  handball  In  the  close;  and  all  that  they  saw  was  that  two 
men  entered  the  close  as  if  together,  the  one  behind  the  other,  and 
that  the  front  man  fell,  and  lay  still;  and  they,  ascribing  this  to  his 
being  drunk,  let  him  lie,  and  played  on.  It  was  only  on  the  entrance 
of  another  person  that  he  was  found  to  be  dead,  with  a  knife  in  his 
heart,  and  a  piece  of  paper,  through  which  it  had  been  thrust,  inter- 
posed between  the  murderer's  hand  and  the  blood.  The  skill,  bold- 
ness and  success  of  the  deed  produced  deep  and  universal  horror.  Peo- 
ple trembled  at  the  possibility  of  such  a  murderer  being  in  the  midst 
of  them,  and  taking  any  life  that  he  chose,  but  the  wretch's  own  ter- 
ror may  be  inferred  from  the  fact,  that  in  a  few  months  the  large 
notes,  of  which  most  of  the  booty  was  composed,  were  found  hidden 
in  the  grounds  of  Bellevue.  Some  persons  were  suspected,  but  none 
on  any  satisfactory  ground;  and,  according  to  a  strange  craze  or  am- 
bition not  unusual  in  such  cases,  several  charged  themselves  with  the 
crime,  who,  to  an  absolute  certainty,  had  nothing  to  do  with  it." 

Old  Tod's  Case. — In  Sec.  683  of  the  same  volume  Mr.  Wharton  gives 
the  following  as  a  quotation  from  Bunyan: 

"Since  you  are  entered  upon  stories,  I  will  also  tell  you  one,  the 
which,  though  I  heard  it  not  with  my  own  ears,  yet  my  author  I  dare 
believe:  It  is  concerning  one  old  Tod,  that  was  hanged  about  twenty 
years  ago,  or  more,  at  Hartford,  for  being  a  thief.  The  story  is  this; 
At  a  Summer  Assize  holden  at  Hartford,  while  the  judge  was  sitting 
upon  the  bench,  comes  this  old  Tod  into  the  court,  clothed  in  a  green 
suit,  with  his  leathern  girdle  in  his  hand,  his  bosom  open,  and  all  in 
a  dung  sweat  as  if  he  had  run  for  his  life;  and  being  come  in,  he 
spake  aloud  as  follows:  My  Lord,  said  he,  here  is  the  veryest  rogue 
that  breathes  upon  the  face  of  the  earth;  I  have  been  a  thief  from  a 
child;  tvhen  I  icas  hut  a  little  one,  I  gave  myself  to  rob  orchards,  and 
to  do  other  such  like  tcicked  things,  and  I  have  continued  a  thief  ever 
since.  My  Lord,  there  has  not  been  a  robbery  committed  this  many 
years,  within  so  many  miles  of  this  place,  but  I  have  either  been  at  it 
or  privy  to  it.  The  judge  thought  the  fellow  was  mad;  but  after  some 
conference  with  some  of  the  justices,  they  agreed  to  Indict  him,  and 
so  they  did,  of  several  felonious  actions;  to  all  which  he  heartily  con- 
fessed guilty,  and  so  was  hanged  with  his  wife  at  the  same." 
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Buherfa  Case.— This  case  Is  referred  to  by  Mr.  Wlgmore  (see  page 
866),  Mr.  Wharton  and  Mr.  Wills.  The  following  paragraph  is  an  ex- 
cerpt from  Wills  on  Circumstantial  Evidence,  81: 

Lord  Clarendon  gives  a  circumstantial  account  of  the  confession  of 
a  Frenchman  named  Hubert,  after  the  fire  of  London,  that  he  had  set 
the  first  house  on  fire,  and  had  been  hired  in  Paris  a  year  before  to  do 
It.  "Though,"  says  he,  "the  Lord  Chief  Justice  told  the  King  that  'all 
his  discourse  was  so  disjointed  he  did  not  believe  him  guilty,'  yet  upon 
his  own  confession  the  jury  found  him  guilty,  and  he  was  executed  ac- 
cordingly:" the  historian  adds,  "though  no  man  could  imagine  any 
reason  why  a  man  should  so  desperately  throw  away  his  life,  which 
he  might  have  saved  though  he  had  been  guilty,  since  he  was  accused 
only  on  his  own  confession,  yet  neither  the  judges  nor  any  present  at 
the  trial  did  believe  him  guilty,  but  that  he  was  a  poor  distracted 
wretch,  weary  of  life  and  chose  to  part  with  it  this  way." 

Other  Cases.  Mr.  Wills  tells  us  of  a  slave  who  accused  himself  of 
murder  to  prevent  his  return  to  a  cruel  master;  and  of  Felon,  who, 
when  upon  examination  before  the  Council  Board,  having  denied  that 
any  one  had  instigated  him  to  murder  the  Duke  of  Buckingham  was 
threatened  with  the  rack,  said:  "If  it  must  be  so,  I  know  not  whom  I 
may  accuse  in  the  extremity  of  the  torture — Bishop  Laud,  perhaps,  or 
any  Lord  at  this  Board." 


West  v.  United  States. 

20  App.  D.  C.  347. 

Decided  June  23.  1902. 

CoNFESSioN-s* — Appeal:    Vndenied  suggestions  of  favor — Practice. 

1.  An  order  overruling  a  motion  for  a  new  trial  in  a  criminal  case  is 

not  subject  to  review  on  appeal. 

2.  The  undenied  evidence  being,  that  a  police  officer  said  to  the  pris- 

oner: "You  have  been  telling  me  a  pack  of  lies;  now  you  had 
better  tell  the  truth,"  which  was  followed  by  a  confession  by  the 
prisoner,  it  was  error  to  leave  the  question  to  the  jury,  as  to 
whether  or  not  the  confession  was  voluntary.  The  confessions 
should  have  been  rejected  as  a  matter  of  law. 

3.  If  there  had  been  an  issue  of  fact  as  to  whether  those  words  were 

used  by  the  officer,  a  different  question  might  have  been  pre- 
sented. 


Appoal  by  the  defendant  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Cohimbia  from  a  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia,  upon  a  verdict  finding  him  guilty  of 
liouse-broaking.     Keversed. 

♦See  Confession  in  Table  of  Topics. 
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The  court  statecl  tli<5  case  as  follows : 

The  appellant,  Robert  West,  was  indicted  in  the  Supreme 
Court  of  the  District  of  Columbia  for  house-breaking,  with  in- 
tent to  steal,  and  was  convicted  and  sentenced  to  the  penitenti- 
ary for  five  years.  On  the  trial  testimony  was  introduced  by 
the  prosecution  of  a  confession  made  by  him  to  the  police  officer 
who  arrested  him;  and  the  propriety  of  the  admission  of  this 
confession  in  evidence  is  the  only  question  in  the  case.  The 
testimony  of  the  officer  in  regard  to  it,  as  stated  in  the  record, 
ip  in  the  following  words : 

"I  am  a  member  of  the  Metropolitan  police  force.  On  the 
16th  of  January,  1902,  about  2 :30  p.  m.,  I  was  sent  to  the  drug 
store  at  the  northwest  corner  of  Seventh  and  ]\[  streets,  N".  W., 
and  arrested  the  prisoner.  I  took  him  to  the  station  house  and 
into  the  witness  room,  and  he  told  me  various  things,  which  on 
investigation  I  found  were  not  tnie.  I  took  him  in  there  again 
about  6  p.  m.,  and  he  was  all  right,  but  would  not  talk  mueli. 
I  again  brought  him  in  about  11  p.  m.,  and,  without  making 
any  promises  of  favor,  nor  any  threats,  nor  holding  out  any  in- 
ducements to  him,  he  made  a  confession  to  me."  On  examina- 
tion, the  officer  testified  as  follows:  "I  said,  'You  have  been 
telling  me  a  pack  of  lies ;  now  you  had  better  tell  the  truth.'  " 

Defendant  by  his  counsel  then  objected  to  the  admission  of 
the  alleged  confession,  for  the  reason  that  a  confession  made 
imder  such  circumstances  and  in  reply  to  such  expression  was 
deemed  involuntary  in  law.  Objection  was  overruled  and  an 
exception  noted. 

The  officer  then  said  the  defendant  confessed  as  follows :  "T 
got  in  the  house  with  a  shoe-buttoner.  I  intended  to  steal  any- 
thing I  could  get.  I  make  a  business  of  house-breaking.  I 
have  been  at  it  for  threp  or  four  years." 

Sergeant  Sprinkle  Avas  also  called  on  the  part  of  the  Govern- 
ment and  corroborated  the  testimony  of  Officer  Fortenary  (the 
officer  who  had  made  the  arrest)  regarding  the  circumstances 
surrounding  the  making  of  said  confession,  and  also  said :  ''I 
heard  Officer  Fortenary  say  to  defendant :  'You  had  better  tell 
the  truth.'  It  was  then  about  11 :30  p.  m.  The  prisoner  was 
coatless  and  shoeless  at  the  time." 
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The  record  goes  on  to  state  as  follows :  Defendant's  counsel 
objected  to  the  above  testimony  on  the  same  grounds  as  before 
stated,  but  it  was  admitted  over  his  objection  and  an  exception 
to  the  ruling  noted. 

The  defendant  then  took  the  stand  as  a  witness  on  his  own 
behalf  and  denied  wholly  the  alleged  confession  as  testified  to 
by  said  officers. 

The  court  in  its  charge  to  the  jury,  among  other  instructions, 
given,  instructed  them  to  consider  the  relations  of  the  parties, 
the  conversation  between  the  officers  and  defendant,  and  the 
time  and  place  when  the  alleged  confession  took  place,  and  it 
was  for  them  to  uucide  whether  or  not,  under  all  the  circum- 
stances surrounding  its  making,  it  was  a  voluntary  confession. 
If  they  considered  it  as  involuntary,  then  they  should  disregard 
it ;  but  if  they  found  that  it  was  made  voluntarily,  then  it  should 
be  taken  into  consideration  when  they  rendered  their  verdict. 

Exception  was  taken  to  the  above  instruction  on  the  ground 
that  it  was  a  matter  for  the  court  to  decide  whether  said  con- 
fession was  voluntary  or  involuntary. 

After  the  verdict  a  motion  for  a  new  trial  was  filed  on  the 
groimd  of  alleged  misconduct  on  the  part  of  one  of  the  jurymen ; 
but  the  motion  was  overruled. 

Appeal  from  the  judgment  was  thereupon  taken  to  this  court. 

James  8.  McDonogh,  James  A.  Toomey,  and  Harry  A. 
Ilegarlij,  for  the  appellant. 

.•1&7'  h'y  M.  Gould,  United  States  Attorney  for  the  District  of 
Columbia,  and  Jesse  C.  AdJcins,  Assistant,  for  the  United  States, 
appellee. 


Justice  Morris  delivered  the  opinion  of  the  court : 
W^e  have  so  repeatedly  held  in  this  court  that  the  action  of 
the  trial  court  upon  a  motion  for  a  new  trial  is  not  the  subject  of 
review  here,  that  we  must  suppose  that  the  assignment  of  error 
made  in  that  regard  in  this  case,  was  made  through  inadvert- 
ence.    Such  assignment,  of  course,  cannot  be  considered. 

The  only  question  in  the  case  is  whether  the  alleged  confes- 
sion of  the  appellant  Avas  voluntary  or  involuntary  in  contempla- 
tion of  law ;  and  whether  this  should  have  been  detennined  by 
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the  court,  or  whether  under  the  circumstances  it  was  properly 
left  to  the  jury  for  its  determination. 

We  are  constrained  by  the  authority  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bram  v.  United  States,  168 
U.  S.  532,  to  hold  that  the  confession  here  was  involuntary,  and 
should  not  have  been  admitted  in  evidence.  In  various  cases 
therein  cited  with  approval  and  sustained  by  the  majority  of 
the  court  as  stating  the  correct  doctrine  on  the  subject,  tlio 
words  used  by  the  officers  of  the  law  to  the  prisoners  in  their 
custody  to  superinduce  a  confession  were  almost  identical  with 
those  employed  in  this  case.  In  Rex  v.  Griffin,  Russ.  &  Ry. 
151,  they  were,  "It  will  be  better  for  you  to  confess ;"  in  Rex  v. 
Kingston,  4  Car.  &  P.  387,  "You  are  under  suspicion  and  you 
had  better  tell  all  you  know ;"  in  Rex  v.  Gamer,  1  Den.  C.  C. 
329,  "It  will  be  better  for  you  to  speak  out;"  in  People  v. 
Barric,  49  Cal.  342,  "It  will  be  better  for  you  to  make  a  full 
disclosure;"  in  People  v.  Wolcott,  51  Mich.  612,  "It  will  be  bet- 
ter for  you  to  confess;"  in  Commonwealth  v.  Myers,  100  Mass. 
530,  "You  had  better  tell  the  truth ;"  in  Vaughan  v.  Common- 
wealth, 17  Gratt.  576,  "You  had  as  well  tell  all  about  it." 
Some  of  these  words  of  exhortation  to  a  confession  would  seem 
to  have  been  innocent  enough ;  and  yet  they  were  each  and  all 
of  them  held  sufficient  to  vitiate  the  confessions  made  in  pur- 
suance of  them,  and  to  relegate  such  confessions  to  the  category 
of  confessions  involuntarv  in  law.  And  if  these  words  of  in- 
ducement  were  objectionable,  assuredly  those  of  the  present  case 
are  no  less  so.     They  are  of  the  same  precise  tenor  and  effect. 

In  the  case  of  Wilson  v.  United  States,  162  U.  S.  613,  it  was 
held  that  "when  there  is  a  conflict  of  evidence  as  to  whether  a 
confession  is  or  is  not  voluntary,  if  the  court  decides  that  it  is 
admissible,  the  question  may  be  left  to  the  jury  with  the  direc- 
tion that  they  should  reject  the  confession  if  upon  the  whole 
evidence  they  are  satisfied  it  was  not  the  voluntary  act  of  the 
defendant;"  and  it  is  argued  from  this  that  it  was  proper  here 
to  submit  the  question  to  the  jury  as  it  was  actually  submitted. 
But  there  was  here  no  conflict  of  testimony.  It  is  true  that  the 
appellant,  as  a  witness  on  his  oAvn  behalf  at  the  trial,  denied 
that  he  had  made    the    confession   testified  to  by  the  police 
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officers ;  and  that  in  this  regard  there  was  contrariety  of  testi- 
mony. But  there  is  no  contradiction  by  him  of  the  words  of 
inducement  used  by  the  officers ;  and  those  words  being  such  as^ 
under  the  decision  in  the  Bram  Case,  were  sufficient  to  render 
the  confession  involuntary  in  law,  there  was  nothing  to  be 
I)asscd  upon  by  the  jury.  If  there  had  been  controversy 
wlicther  such  words  were  used,  the  prisoner  affinning  and  the 
officers  denying  such  use,  then  a  case  might  have  been  presented 
for  the  consideration  of  the  jury  under  the  ruling  in  the  case 
of  Wilson  V.  United  States. 

Under  the  authority  of  the  case  of  Bram  v.  United  States,  it 
nui.st  be  held  that  there  was  error  in  the  admission  in  evidence- 
of  the  alleged  confession  claimed  to  have  been  made  by  the 
appellant,  as  well  as  in  the  submission  of  the  question  to  the 
jury  whctlier  the  confession  was  voluntary  or  involuntary. 

The  judgment,  therefore,  must  be  reversed,  and  the  cause  re- 
manded to  the  Supreme  Court  of  the  District  of  Columbia,  with 
directions  to  set  aside  the  verdict,  and  to  award  a  new  trial. 
And  it  is  so  ordered. 

Note. — The  case  of  Bram  v.  U.  8.,  cited  In  the  opinion,  is  alsc 
in  10  Am.  Crim.  Rep.  547,  18  Sup.  Ct.  Rep.  273,  42  L.  Ed.  568,  and  con- 
tains an  extensive  review  of  authorities. 


State  v.  Jay. 

116  Iowa,  264—89  N.  W.  Rep.  1070. 

Decided  April  10,  1902. 

Confessions* — Statement  op  Fact — Suggestions  of  favor — Witness. 

1.  To  render  statements  made  by  a  prisoner  admissible,  they  must 

be  entirely  free  and  voluntary;  "that  is,  must  not  be  abstracted 
by  any  sort  of  threats  or  violence,  nor  any  direct  or  implied 
promises,  however  slight." 

2.  "It  is  not  important  to  determine  whether  they  amount  to  a  con- 

fession of  guilt,  or  merely  declarations  of  fact  tending  to  show 
guilt." 

Appeal  from  the  District  Court  of  Boone  County;  Hon.  J.  R. 
^Vh^takcr,  Judge. 


•See  Confession  In  Table  of  Topics. 
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The  defendant  convicted  of  larceny,  appeals.    Keversed. 

Ganoe  &  Hollingsworth,  for  the  appellant. 
CMrles  W.  Mvllan,  Attorney-General,  and  Charles  A.  Tan 
Vleck,  Assistant  Attorney-General,  for  the  State. 

Ladd,  C.  J.  I.  In  the  course  of  the  trial,  George  Keonhold 
was  called  as  witness,  and  testified  that  as  special  deputy  sher- 
iff he  arrested  the  defendant,  and,  being  asked  what  was  said 
by  the  latter,  was  first  cross-examined  as  to  the  competency  of 
any  statements  made  by  counsel  for  the  defendant,  as  follows : 
"Q.  You  told  him  if  he  would  tell  where  she  was  it  would  go 
easier  with  him  did  you  ?  A.  I  might  have  told  him  it  would 
be  better  for  him.  The  mare  he  had  taken  had  been  trade^l, 
and  he  wanted  to  tell  where  she  was.  After  I  asked  him  some 
statements,  he  said  he  would  tell  where  the  mare  was.  Q. 
That  is,  you  asked  him  questions,  as  the  testimony  here  shows, 
of  Mr.  Garner,  that  if  he  would  tell  this  it  would  be  easier  for 
him?  A.  Perhaps  I  told  him  something  like  that;  yes.  Q. 
Didn't  you,  Mr.  Keenhold,  in  fact,  tell  him  that  before  Gamer 
came  up?  A.  Yes,  sir;  perhaps  I  did.  Q.  And,  when  you 
told  him  it  would  go  easier  for  him  if  he  Avould  tell  about  it. 
then  he  told  you  before  Garner  came  up  about  the  horse  ?  A. 
He  told  me;  yes.  He  told  me  where  he  had  traded  the  horse, 
and  where  he  could  probably  find  her."  Direct  examination 
continued :  "When  we  were  out  at  the  well  I  told  him  I  had 
a  wari'aut  for  his  ari'est.  He  asked  what  for,  and  I  told  him. 
I  asked  him  where  the  horse  was.  He  said  he  wanted  to  do 
what  was  right,  and  I  told  him  it  would  be  much  easier  for  him 
before  a  court  or  iury."  Over  the  objection  of  the  defendant, 
the  witness  was  allowed  to  testify  that  the  accused  then  stated 
that  he  had  taken  the  mare  alleged  to  have  been  stolen  from  the 
pasture  of  its  OAAOier,  and  exchanged  her  with  some  horse- 
traders  on  the  way  to  Ames,  and  pointed  out  the  horse  in  the 
road  as  one  he  had  received,  and  that  the  mare  traded  would 
likely  be  found  with  said  traders  between  Ames  and  Nevada. 

It  is  insisted  that  this  testimony  of  defendant's  statements 
was  incompetent,  because  they  were  induced  by  the  promise  or 
hope  held  out  by  Keenhold.     It  is  elementary  law  that  such 
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statoinents  muflt  be  entirely  free  and  voluntary;  that  is,  must 
not  be  extracted  by  any  sort  of  threats  or  violence,  nor  any  di- 
rect or  implied  promises,  however  slight,  in  order  to  be  admissi- 
ble. It  is  not  important  to  determine  whether  they  amounted 
to  a  confession  of  guilt,  or  merely  a  declaration  of  facts  tending 
to  show  guilt,  for,  as  said  in  Greenleaf  on  Evidence,  "the  law 
excludes  not  only  direct  confessions,  but  any  other  declaration 
tending  to  implicate  a  prisoner  in  the  crime  charged,  even 
though  in  terms  it  is  an  accusation  of  another  or  a  refusal  to 
confess."  The  evidence  leaves  no  doubt  but  that  the  officer, 
before  anytliing  was  said  by  Jay,  assured  him  that  it  would  go 
easier  with  him  if  ho  would  tell  where  the  mare,  alleged  to  have 
been  stolen,  was,  and  we  have  only  to  determine  whether  this 
was  sufficient  inducement  to  justify  the  exclusion  of  the  evi- 
dence. In  3  Russell  Crimes  (Gth  Ed.),  page  478,  it  is  said: 
"The  law  cannot  measure  the  influence  used,  or  decide  upon  its 
effect  upon  the  mind  of  the  prisoner,  and  therefore  excludes  the 
declaration  if  any  degree  of  influence  has  been  exerted."  This 
rule  is  fully  recognized  in  State  v.  Storms,  113  Iowa,  385.  and 
State  V.  N ovale,  109  Iowa,  717.  See,  also.  Bram  v.  United 
States,  IGS  U.  S.  532  (18  Sup.  Ct.  Eep.  183,  42  L.  Ed.  5G8, 
10  Am.  Crim.  Eep.  547)  ;  State  v.  Chambers,  39  Iowa,  179. 
What  was  said  by  the  officer  flattered  the  hope  of  the  defendant, 
and  was  certainly  in  the  nature  of  an  inducement  to  speak.  It 
was  equivalent  to  saying  that  it  would  be  better  for  him  if  he 
would  disclose  the  locality  of  the  mare  alleged  to  have  been 
stolen.  Many  decisions  are  referred  to  in  Bram's  Case  where 
statements  made  by  the  prisoner  were  held  inadmissible  because 
of  the  language  set  out.  Thus,  in  Bex  v.  Griffin,  Russ.  &  Ry. 
151,  telling  the  prisoner  that  it  would  be  better  for  him  to  con- 
fess; in  Bex  v.  Garner,  1  Den.  C.  C.  329,  saying,  "It  will 
be  better  for  you  to  speak  out ;"  in  People  v.  Barric,  49  Cal.  342 
(1  Am.  Crim.  Rep.  178),  saying  to  the  accused,  "It  will  be 
better  for  you  to  make  a  full  disclosure;"  in  Green  v.  State,  88 
Ga.  516  (15  S.  E.  Rep.  10,  30  Am.  St.  Rep.  167),  saying,  "Ed- 
niond,  if  you  know  anything,  it  may  be  best  for  you  to  tell  it ;" 
in  Biscoe  v.  State,  67  Md.  6  (8  Atl.  Rep.  571),  saying,  "It  will 
be  better  for  you  to  tell  the  truth  and  have  no  more  trouble 
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about  it;"  in  State  v.  Vrake,  113  K  C.  624  (18  S.  E.  Hop. 
166),  saying,  "If  you  are  guilty,  I  would  advise  you  to  mnko 
an  honest  confession;  it  might  be  easier  for  you;  it  is  plain 
against  you;"  in  Vaughan  v.  Commonwealth,  17  Grat.  576,  say- 
ing to  the  accused,  "You  had  better  tell  all  about  it."  See,  also, 
cases  collected  in  6  Am.  &  Eng.  Enc.  Law,  530  et  seq.  Pre- 
cisely, what  words  or  conduct  will  constitute  an  inducement  to 
make  admissions  is  often  difficult  to  dotormino.  Much  nccos- 
sarily  depends  upon  the  surrounding  circumstances,  what  had 
preceded  the  statement,  and  by  whom  made.  Thus  Paeke,  ?»., 
held,  in  Beg.  v.  Moore,  2  Den.  Crown  Cas.  523,  an  admonition 
to  a  person  suspected  of  a  crime  that  "she  had  better  speak  the 
truth,"  did  not  vitiate  a  subsequent  confession,  because  not  made 
by  one  in  authority,  and  in  the  course  of  the  opinion  observed 
that  an  important  consideration  was  "whether  the  threat  or  in- 
ducement was  such  as  to  be  likely  to  influence  the  prisoner,'" 
and  that  "if  the  threat  or  inducement  was  held  out  actually  or 
constructively,  by  :i  person  in  authority,  it  cannot  be  received, 
however  slight  the  threat  or  inducement."  Here  the  suggestion 
that  the  condition  of  Jay  might  be  alleviated  was  made  by  the 
officer  having  him  in  custody,  immediately  after  the  arrest. 
The  situation  was  such  as  that  it  can  hardly  be  conceived  the 
words  spoken  to  him  could  do  otherwise  than  create  in  him  tlio 
impression  or  belief  that  admissions  of  guilt  would  secure  for 
him  a  benefit  of  some  kind.  Keenhold's  testimony  of  state- 
ments made  by  defendant  should  have  been  rejected. 

II.  Within  a  few  minutes,  Keenhold  and  defendant  met 
George  Gamer,  sheriff  of  Boone  County,  whom  Keenhold  in- 
formed what  Jay  had  said.  The  laiter,  after  inquiring  ol 
Garner  if  he  would  prosecutCj  and  being  told  he  was  not  the 
prosecuting  witness,  repeated  what  he  had  said  to  Keenhold. 
It  seems  that  Gamer  did  not  suppose  Keenhold  was  an  officer, 
and  thought  he  first  arrested  defendant.  But  as  he  was  not 
present  he  could  not  have  known  what  Keenhold  did  by  way  of 
making  the  arrest  Certainly  what  occurred  emphasized, 
rather  than  refuted,  the  fact  that  accused  in  what  he  said  and 
did  was  influenced  by  what  had  previously  transpired  between 
him  and  Keenhold,  and  for  this  reason  Gamer's  testimony  of 
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stnteuicnts  niailo  to  him  should  also  have  been  rejected.  State 
V.  Chambers,  39  Iowa,  179. 

III.  The  State  suggests  that  because  of  prefixing  his  answers 
with  "perhaps"  it  is  doubtful  whether  Koenhold  made  the  state- 
ments. The  inference  to  be  drawn  from  his  testimony  as  a 
whole  is  that  he  did,  and  this  appears  to  have  been  the  view 
of  the  District  Court  for  the  issue  as  to  whether  he  did  was  not 
submitted  to  the  jury.  See  State  v.  Chambers,  supra.  As 
other  evidence  will  necessarily  be  adduced  on  another  trial,  the 
remaining  errors  assigned  will  not  be  likely  to  arise  again. 

Ecvcrsed. 
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Decided  June.  25,  1902. 

Confessions:*  Promise  of  Favor — Practice  as  to  Mil  of  exceptions. 

1.  A  confession   extorted  from   a  defendant  charged   with   murder 

while  imprisoned  in  the  county  jail,  under  the  inducement  of  a 
promise  of  the  sheriff  that  if  he  told  the  truth  the  sheriff  would 
do  whatever  he  could  do  for  him,  is  not  admissible. 

2.  Testimony  of  witnesses  to  a  confession  made  by  one  defendant, 

Implicating  a  co-defendant  jointly  tried  with  him  for  the  same 
offense,  is  inadmissible  hearsay  as  to  the  co-defendant,  and  not- 
withstanding the  absence  of  a  specific  objection  that  the  evidence 
was  such  hearsay,  yet  where  the  defendants  were  represented  by 
the  same  counsel,  and  the  evidence  was  objected  to  as  incompe- 
tent, the  co-defendant  is  entitled  to  the  benefit  of  the  exception 
taken  to  its  admission. 

3.  Where  the  judge  settled  a  bill  of  exceptions,  after  excuse  made  by- 

the  defendant  for  failure  to  give  the  required  notice  to  the  dis- 
trict attornej',  and  after  allowing  the  district  attorney  ample 
time  to  propose  amendments,  which  he  did  within  the  time  given, 
such  failure  was  not  prejudicial  to  the  People  of  the  State;  and 
the  discretion  of  the  Judge  in  settling  the  bill  against  the  objec- 
tion of  the  district  attorney  will  not  be  interfered  with  upon 
appeal. 

Appeal  from  the  judgment  of  the  Superior  Court  of  San 
Benito  County  and  from  an  order  uf  the  court  denying  a  new 
trial;  Hon.  M.  T.  Dooling,  Judge. 

•See  Confession  In  Table  of  Topics. 
Vol.  Xn— 7 


08 


AMERICAN  CRIMINAL  REPORTa 


Juan  Gonzales  and  Joso  Cota  convicted  of  murder,  appeal. 
Rovorsed. 

The  facte  are  stated  in  the  opinion  of  the  court. 

H.  IF.  Scott  and  T.  II.  Donovan,  for  the  ay)pcllants. 

Tirey  L.  Ford,  Attorney-General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney-General,  and  John  L.  Iludner,  District  Attorney,  for 
the  respondent. 

IIensiiaw,  J.  The  defendants,  jointly  tried,  were  convicted 
of  the  murder  of  Antonio  Ruiz,  and  sentence  of  death  pro- 
nounced against  them.  From  the  judgment,  and  from  the  or- 
der of  the  court  denying  them  a  new  trial,  they  prosecute  their 
appeals. 

The  court  admitted  in  evidence  declarations  made  by  the  de- 
fendant Cota.  Cota's  statement  was  given  imder  the  following 
conditions:  He  had  been  arrested  and  placed  in  the  county 
jail.  He  was  there  detained  for  a  month  without  being  per- 
mitted the  advice  of  counsel,  and  without  being  put  upon  his 
preliminary  examination.  When  first  arrested  ho  had  made  a 
statement  to  the  sheriff  and  the  district  attorney,  denying  all 
knowledge  of  the  crime.  During  this  terra  of  imprisonment  lie 
was  visited  by  the  sheriff  once,  and  sometimes  twice,  a  day,  and, 
by  the  sheriff's  own  testimony,  told  that  "he  had  better  come  out 
and  tell  the  truth;"  that  the  statement  he  had  formerly  made 
was  not  true ;  that  it  would  be  better  for  him  to  tell  the  truth ; 
that  he  (the  sheriff)  believed  that  he  was  implicated  in  the 
crime, — had  evidence  tending  to  implicate  him  in  it, — and  did 
not  believe  his  denial.  Cota  finally  agreed  to  make  a  statement 
to  the  district  attorney,  saying:  "I  will  have  to  do  it  later.  I 
might  as  well  do  it  now."  Brought  before  the  district  attorney, 
where  were  present,  besides  that  official,  the  sheriff,  tlie  jailer, 
the  stenographic  reporter,  the  interpreter,  and  others,  he  was 
asked  by  the  district  attorney  if  he  understood  that  the  state- 
ment which  he  was  about  to  make  might  be  used  against  him. 
He  answered  that  he  did.  He  further  said  that  he  was  willing 
to  take  the  consequences,  and  made  the  statement  willingly.  He 
w,?.s  repeatedly  admonished  to  tell  the  truth.  Asked  if  any 
promise  had  been  held  out  to  him  as  an  inducement,  his  answer 
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was  "that  tho  only  thing  that  hud  boon  hold  out  to  him  was  that 
tiio  shorifF  would  do  wlmtovcr  ho  could  for  him."  Asked  if  tho 
sheriff  had  promised  him  anything  for  telling  tho  truth,  he  an- 
swered, "No;  ho  just  said  ho  would  do  wlmtovcr  ho  could  for 
nie."  It  is  not  denied  that  this  assurance  or  promise  by  tho 
sheriff  was  held  out  to  him.  Upon  this  showing,  Cota's  declara- 
tion, as  testified  to  by  tho  sheriff  and  tho  intei*i)reter,  was  ad- 
mitted in  ovideru'o.  Ruiz,  tho  murdered  man,  kept  a  waysido 
saloon.  According  to  tho  sheriff  and  interpreter,  Cota  said  that, 
alwut  a  month  before  tho  murder  of  Kuiz,  Gonzales,  his  co-do- 
fendant,  had  broached  tho  subject  of  killing  him  for  the  pur- 
pofl3  of  getting  his  money.  Ui)on  tho  night  of  tho  homicide, 
Co^a  had  been  j)laying  cards  with  Iluiz,  when  Gonzales  came  in. 
Drinks  were  ordered,  and,  while  Ruiz  was  bending  over  Ix^hind 
the  bur,  Gonzales  struck  him  over  tho  head  Avith  a  rifle  and  then 
iliot  him  to  death  with  tho  same  weapon.  Cota  denied  that  he 
knew  Gonzales  was  about  to  do  tho  deed,  but  he  admits  that  ho 
took  part  with  Gonzdes  in  the  occurrences  which  followed. 
Tiioy  searched  the  house  for  money,  and  found  it.  They  rifled 
tho  pockets  of  tho  dead  man.  They  dragged  tho  body  into  an 
adjoining  room.  They  lioai^cd  blanketu  upon  it,  and  saturated 
the  blanket  with  coal  oil  and  set  them  on  fire.  They  went  off 
together  and  hid  the  rifle.  They  divided  the  money,  and  they 
redo  away  together  upon  a  single  horse. 

It  scarcely  needs  reasoning  to  show  that  a  statement  extorted 
as  was  this  one  is  not  the  free,  voluntary  statement  which  the 
law  contemplates  shall  alono  be  admissible.  Cota  had  been 
kept  in  solitary  confinement,  had  been  without  the  aid  or  ad- 
vice of  counsel,  and  had  been  daily  importuned  to  speak  the 
truth ;  being  told  that  the  evidence  in  the  hands  of  the  peace  of- 
ficers inculpated  him,  and  that  his  denial  of  complicity  in  the 
crime  was  false.  He  was  assured  by  the  sheriff  that  if  he  spoke 
the  truth  the  sheriff  would  do  whatever  he  could  for  him,  and 
waa  told  "that  he  had  better  come  out  and  tell  the  truth."  That 
inducements  and  promises  were  thus  held  out,  sufficient  to  de- 
stroy the  voluntary  nature  of  the  statement,  admits  of  no  doubt ; 
and  the  statement  amounting  to  an  admission  or  confession  of 
guilt,  was  therefore  clearly  inadmissible.  Against  this,  however, 
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the  respondent  and  the  trial  court  took  the  view  that  it  was  in  no 
sense  inculpatory  of  defendant  Cota,  but  was  exculpatory,  and 
served  only  to  bring  home  the  guilt  of  the  crime  to  the  co-defend- 
ant, Gonzales.  The  reading  of  the  statement  forbids  such  a 
constniction.  That  it  tended  to  connect  the  defendant  Cota 
with  the  crime,  notwithstanding  his  denial  that  he  knew  before- 
time  that  it  wan  to  be  committed,  is  too  plain  for  comment.  It 
bore  Avith  almor.i  the  same  weight  against  Cota  that  it  did 
against  Gonzales.  But  when  consideration  is  had  to  the  ap- 
peal of  Gonzales,  the  argument  of  counsel  that  the  statement 
does  not  tend  to  incriminate  Cota,  but  only  Gonzales,  is  self -de- 
structive. Remembering  that  it  is  not  Cota  who  gives  this  tes- 
timony at  the  trial,  but  other  witnesses  who  are  testifying  to 
what  Cota  has  said,  it  amounts  to  charging  and  attempting  to 
convict  Gonzales  upon  the  merest  hearsay  evidence.  It  is  true 
that  the  judge  properly  instructed  the  jury  that  the  declarations 
of  one  defendant  could  not  be  considered  by  the  jury  as  evi- 
dence against  the  other.  It  is  true,  also,  that  a  specific  objection 
to  the  introduction  of  the  evidence  upon  the  ground  that  it  was 
hearsay  and  prejudicial  to  Gonzales  was  not  made.  But  the  de- 
fendants were  jointly  tried,  and  were  represented  upon  the  trial 
by  the  same  counsel,  and  the  objections  which  were  taken  to  the 
introduction  of  the  evidence  seem  throughout  to  have  been  taken 
generally,  and  for  the  mutual  advantage  of  both.  Under  the 
view  of  the  court  and  respondent's  counsel  that  Cota's  state- 
ments were  admissible  in  evidence,  even  if  not  freely  made,  l)e- 
cause  they  tended  to  exculpate  and  not  inculpate  him,  the  logical 
result  must  obtain  that  the  prosecution  was  offering  hearsay  evi- 
dence favorable  to  one  defendant  in  its  effort  to  convict  the 
other  upon  inadmissible  testimony.  The  ground  of  objection 
urged  to  the  admission  of  the  evidence,  which  ground  we  must 
conclude  was  urged  equally  for  the  benefit  of  both  defendants, 
being  a  ground  well  taken,  it  would  be  the  extreme  of  hardship 
in  a  capital  case  to  deny  Gonzales  the  benefit  of  this  exception 
upon  the  very  technical  ruling  that  the  evidence  as  to  him  was 
objectionable  only  because  it  was  hearsay,  and  that  this  particu- 
lar ground  of  objection  was  not  urged  in  his  behalf.  The  grav- 
ity of  the  case  end  the  manifest  injury  worked  to  Gonzales  by 
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the  admission  of  Cota's  statement  demand  that  this  court  should 
not  be  astute  in  finding  reasons  for  upholding  a  verdict  of  death 
thus  obtained. 

A  pi\'liminary  objection  to  the  consideration  of  the  bill  of 
exceptions  presented  with  the  appeal  is  made  by  the  respondent 
upon  the  ground  that  the  two-days  notice  required  to  be  given 
to  the  district  attorney  by  sections  1171  and  1174  of  the  Penal 
Code  was  not  in  fact  given.  The  district  attorney  at  the  time 
of  the  settlement  of  the  proposed  bill  of  exceptions  urged  his 
objection  to  the  settlement  of  the  bill  upon  the  ground  stated, 
and  reserved  his  exception  to  the  order  of  the  court  overruling 
his  objection.  The  cases  are  numerous  where  this  court,  by 
mandate,  has  declined  to  interfere  Avith  the  determination  of 
the  trial  court  for  a  refusal  to  settle  the  bill  of  exceptions  by  rea- 
son of  the  omission  to  give  the  required  notice.  Thus,  without 
citing  other  authorities,  in  People  v,  Spraguc,  53  Cal.  422^  it  is 
said:  "Another  circimistance  made  it  the  duty  of  the  judge  to 
refuse  to  consider  the  bills  proposed  by  the  defendant.  !N^o  no- 
tice was  given  to  the  district  attorney  of  defendant's  intention 
to  present  either  of  the  two  drafts  as  required  by  section  1171 
of  the  Penal  Code."  But  upon  the  other  hand,  where  the  judge, 
in  the  exercise  of  his  discretion,  has  seen  fit  to  settle  such  a  bill, 
this  court,  except  under  a  showing  of  plain  abuse  and  injury, 
will  not  reconsider  the  trial  court's  ruling.  In  this  case  a  show- 
ing was  made  in  excuse  for  the  failure  to  give  notice  which  was 
satisfactory  to  the  trial  court,  and,  in  addition,  before  the  act- 
ual settlement  of  the  bill  the  district  attorney  was  given  ample 
opportunity  to  propose  amendments  thereto,  and  in  fact  did  so. 
No  injury,  therefore,  did  result  or  could  have  resulted  to  the 
State  from  the  failure  complained  of. 

The  judgments  and  orders  appealed  from  are  reversed,  and 
the  cause,  as  to  each  and  both  of  the  defendants,  is  remanded  for 
a  new  trial. 

We  concur:  McFaeland,  J.;  Temple,  J.;  Harrison,  J.; 
Van  Dyke,  J. 
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State  v.  Alexander  et  al. 

109  La.  557—33  So.  Rep.  600. 

Decided  Jan.  19, 1903. 

Confessions:*  Inducements  offer e&— Negative  statements. 

1.  Where  a  person  In  jail  charged  with  robbery,  Is  visited  by  the 

chief  of  police,  a  police  officer,  and  the  jailer,  and  Is  told  by  the 
chief  of  police,  "If  you  have  anything  to  tell,  you  had  better  tell 
it  now,"  and  In  answer  to  his  question  as  to  whether  another 
party,  suspected  of  participation  in  the  crime,  has  been  appre- 
hended, receives  from  that  officer  the  reply,  "No;  (but)  as  soon 
as  he  is  caught  he  is  going  to  turn  State's  evidence,  and  If  you 
have  got  anything  to  say,  you  had  better  say  it  now,"  the  con- 
fession which  he  Is  thus  induced  to  make  is  not  voluntary,  and 
should  be  excluded  upon  the  objection  of  his  counsel. 

2.  Where,  in  such  a  case,  it  is  shown  that  the  accused  made  a  state- 

ment to  the  effect  that  he  was  standing  some  distance  away,  and 
did  not  participate  In  the  crime,  but  received  from  one  of  the 
participants,  who  was  running  away,  some  of  the  money,  "which 
he  took,  and  went  home,"  it  is  no  answer  to  the  objection  to  its 
admissibility  to  say  that  tho  cesMmony  does  not  prove  a  con- 
fession. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Judicial  District  Court,  Parish  of  Kapiflos; 
Hon  W.  F.  Blackman,  Judge. 

Allie  Alexander,  convicted  of  robbery,  appeals.    Reversed. 

JoJin  C.  Blackman,  for  the  appellant. 

Walier  Onion,  Attorney  General,  and  James  Andrews,  Dis- 
trict Attorney  {Lewis  Guion,  of  counsel),  for  the  State. 

Monroe,  J.  The  defendant  Allie  Alexander,  having  been 
convicted  of  robbery,  appeals  from  a  sentence  of  imprisonment 
at  hard  labor,  and  presents  his  case  to  this  court  upon  the  fol- 
lowing bill  of  exceptions,  to  wit : 

"Be  it  known  .  .  .  that,  in  the  above  numbered  and  en- 
titled cause,  the  accused,  Allie  Alexander,  Charles  Rogers,  and 
Albert  Payne,  were  indicted  and  had  one  trial  for  robbery ;  that 
the  State  offered  to  prove  by  Chief  of  Police  H.  R.  Roberts  and 
Policeman  William  Irving  the  confession  of  accused,  Allie  Ale.v 
finder,  made  to  them  in  the  parish  jail,  both    being    present 

*See  Confession  in  Table  of  Topics. 
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with  the  keeper  of  the  jail  at  the  time  the  alleged  confes- 
sion was  made ;  that  the  chief  of  police,  Roberts,  said  to  the  ac- 
cused, Allie  Alexander,  that,  if  he  had  anything  to  tell,  he  had 
better  tell  it  now.  Eoberts  was  then  asked  by  Alexander  if 
Payne  was  yet  apprehended,  as  he  had  heard  that  the  police 
wore  searching  for  PajTic,  to  which  question  Roberts  replied, 
'1^0 ;  that,  as  soon  as  he  is  caught,  he  is  going  to  turn  State's 
evidence,  and,  if  you  have  got  anything  to  say,  you  had  better 
sav  it  now.' 

"Counsel  for  accused,  Alexander,  requested  the  court  to  per- 
mit the  accused  to  testify  as  to  what  impression  the  remark 
made  upon  his  mind  at  the  time,  and  the  court  granted  the  re- 
quest. The  accused,  examined  in  regard  to  the  impression  made, 
said,  *I  thought  that  Mr.  Roberts  meant  that  if  I  turned  State's 
evidence  I  would  be  liberated,  for  1  understood  that,  where  two 
or  three  are  accused  of  the  commission  of  a  crime,  that  the  one 
who  turas  State's  evidence  is  never  prosecuted,  and  I  then  told 
Mr,  Roberts  what  he  will  testify  to.'  When  witness  Roberts  was 
asked  by  the  state  to  tell  what  Alexander  said,  counsel  for  de- 
fense objected  on  the  ground  that  the  witness  held  out  to  the  de- 
fendant hopes  and  promises,  and  the  confession  was  illegal  and 
should  be  excluded.  The  court  overruled  the  objection  for  the 
reasons  below  stated,  to  which  ruling  counsel  for  Alexander  ex- 
cepted, and  presented  this  bill  to  the  district  attorney  and  judge. 
It  was  agreed  that  the  confession  testified  to  by  police  witno.«s 
Wra.  Irving  was  objected  to  on  the  same  gi'ounds  and  overruled 
for  the  same  reasons  given  for  witness  Roberts,  which  reasons 
are:  First.  I  do  not  consider  that  witness  Roberts  held  out  to 
defendant  any  hopes  or  made  any  promises  by  such  statement. 
Second.  Roberts'  testimony  did  not  prove  any  confession  made 
by  accused.  He  stated  that  he  was  standing  some  distance  away, 
and  did  not  participate  in  the  crime,  but  that  one  of  the  accused 
parties,  running  away  from  the  scene,  gave  him  some  money, 
whicli  he  took  and  went  home. 

"I  sign  this  bill  with  the  statement  made  above  by  the  dis- 
trict attorney.  I  do  not  consider  that  any  hope  or  promise  was 
held  out  to  the  accused  that,  if  he  voluntarily  made  a  statement, 
ho  would  be  benefited  thereby. 

"[Signed]  W.  F.  Blackman,  Judge." 
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Considering  the  question  thus  presented,  apart  from  the  tes- 
timony of  the  accused  as  to  the  impression  made  upon  his  mind 
by  tlie  statement  of  the  chief  of  police,  we  find  the  text-writers 
and  the  courts  practically  unanimous  to  the  effect  that  a  confes- 
sion made  under  circumstances  such  as  are  narrated  in  the  bill 
should  not  be  admitted  in  evidence.  Mr.  Bishop  says,  among 
other  things: 

"An  extrajudicial  confession  is  one  made  out  of  court, 
whether  to  an  official  or  to  a  nonofficial  person.  The  doctrine, 
devested  of  its  technicality,  is  that  a  defendant's  confession  is 
admissible  against  him  if  made  freely  and  without  hope  of  ben- 
efit to  his  cause ;  otherwise  it  is  rejected,  since  its  purpose  may 
have  been  to  secure  such  benefit,  rather  than  to  disclose  the 
truth."    Bishop's  ISTew  Cr.  Pr.,  vol.  1,  p.  1217. 

"An  involuntary  one,  uttered  to  bring  temporal  good  or  avert 
temporal  e^dl,  even  when  the  anticipated  benefit  is  small,  will 
be  rejected.  It  matters  not  whether  such  benefit  is  some  specific 
thing  promised,  or  an  undefined  clemency  pictured  to  the  hope, 
without  form  and  without  promise,  or  any  other  appreciable 
advantage  of  a  temporal  nature."    Id.  1224. 

And  we  excerpt  the  following  expressions  from  other  author- 
ities, viz : 

"And  similarly  a  confession  is  not  admissible  when  made  by 
a  defendant  Avho  sought  the  sheriff  to  find  out  if  a  confession 
would  not  be  better  for  him,  and  was  encouraged  by  the  sheriff 
to  think  that  it  would  be.  People  v.  Thompson,  84  Cal.  598,  21 
Pac.  384."    Rice  on  Ev.,  vol.  3,  p.  494. 

"To  render  a  confession  admissible,  it  must  have  been  volun- 
tary. It  is  not  voluntary  if  it  was  caused  by  any  inducement  or 
threat  or  promise  proceeding  from  any  perLon  in  authority,  and 
having  reference  to  the  charge  against  the  accused;  as  where  it 
is  made  to  a  policeman  or  jailer,  or  piosecuting  attorney,  after 
a  promise  by  him  to  lighten  the  punishment,  or  after  a  state- 
ment that  it  will  be  better  to  confess,  or  holding  out  any  other 
inducement  with  reference  to  the  particular  charge,  or  on  his 
threatening  to  make  it  harder  on  the  accused.  Reg.  v.  Boswell, 
Car.  &  M.  584;  Beckham  v.  Allen  (Ala.),  14  Soutli.  859;  Com- 
monwealth V.  Myers,  ICO  Mass.  530,  36  K  E.  481;  Gallagher 
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V.  State  (Tex.  Cr.  App.),  24  S.  W.  288;  Collins  v.  Common- 
wealth  (Ky.)j  25  S.  W.  743;  State  v.  Drake,  113  K  C.  624, 
18  S.  E.  IGC."  Clark's  Cr.  Pr.  528. 
In  State  v.  Nelson,  3  La.  Ann.  497,  it  was  said  by  this  court : 
"Saying  to  a  prisoner  that  it  would  be  better  for  him  to  con- 
fess, or  words  to  that  effect,  has  been  repeatedly  held  to  be  such 
an  inducement  offered  to  the  prisoner  as  will  exclude  his  con- 
fession; and,  although  opposite  opinons  have  been  entertained 
as  to  the  question  whether  a  confesson  made  to  a  person  who  has 
no  authority  over  the  prisoner,  upon  an  inducement  offered  by 
that  person,  is  receivable,  yet  it  seems  to  be  settled  that  if  the  in- 
duccincnt  be  offered  by  a  master  to  a  servant,  or  by  any  other 
person  having  authority  over  the  prisoner,  the  confession  will 
not  be  deemed  voluntary,  and  will  be  rejected  [Citing]  Green- 
leaf  on  Evidence,  219,  220,  221,  222 ;  McNally  on  Ev.  42,  43 ; 
Phil,  on  Ev.  The  confession  of  Nelson  comes  strictly  within 
the  rules  which  should  have  excluded  it  from  evidence.  It 
^vas  made  to  his  young  master,  who  was  also  his  overseer,  to 
whoso  authority  he  habitually  submitted,  to  whom  he  would  nat- 
lU'ally  look  for  protection ;  and,  upon  being  advised  that  it  would 
bo  better  for  him  to  tell  what  he  had  done,  the  admonition,  com- 
ing from  such  a  source,  was  well  calculated  to  inspire  the  slave 
with  tlie  hope  of  protection  from  the  consequences  of  his  act,  if 
fully  confessed,  and  his  confession,  made  under  that  impression, 
should  have  been  rejected.  The  conviction  of  the  slave,  Nelson, 
based  upon  this  evidence,  must  be  set  aside." 

This  case  has  been  cited  with  approval  in  State  v.  Johnson, 
30  La.  Ann.  882,  and  State  v.  Auguste,  50  La.  Ann.  491,  23 
South.  612.  In  the  case  last  mentioned,  Mr.  Justice  Blanchard, 
as  the  organ  of  this  court,  excerpts  the  following  from  Russell 
on  Crimes  as  a  correct  exposition  of  the  law  applicable  to  the 
subicct: 

V 

"The  law  .  .  .  cannot  measure  the  force  of  the  influence 
used  or  decide  upon  its  effect  upon  the  mind  of  the  prisoner,  and 
therefore  excludes  the  declaration  if  any  degree  of  influence  has 
been  exerted." 

And  he  proceeds  to  say,  "While  the  admissions  or  confessions 
of  a  prisoner,  when  voluntarily  and  freely  made,  have  always 
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ranked  high  in  the  scale  of  incriminating  evidence,  extreme  cau- 
tion is  to  be  observed  in  determining  that  they  are  free  and  vol- 
unlary — a  principle  firmly  embedded  in  both  English  and 
American  jurispnidence. 

"And  the  rule  is  comprehensive  enough  to  exclude  manifesta- 
tions of  compulsion,  whether  physical  or  moral,  the  resultant  ef- 
fect of  'vhich  upon  the  mind  is  hope  or  fear,  aptly  described  to 
bn  'f        .1  luntary  condition  of  mind.'  " 

1 1  •)  .'^  held,  as  it  has  been  hold  in  State  v.  Nelson,  supra, 
that  the  prosecution  must  show  afHrmatively  that  the  confession 
war  Voluntary,  anfl  not  made  under  improper  influences. 

The  ic.irned  counsel  for  the  prosecution  in  the  case  at  bar 
seem  to  rely  upon  the  opinion  in  the  case  of  State  v.  Havelin,  ^ 
La.  Ann.  167,  as  holding  a  somewhat  different  doctrine  from 
that  approved  in  the  cases  cited.  There  is,  however,  nothing  in 
the  opinion  referred  to  which  would  justify  the  conclusion  that 
the  court,  Uiree  out  of  four  of  the  judges  of  which  were  the 
same,  intended  deliberately  to  overrule  the  case  of  State  v.  Nel- 
son, nor  was  it  at  all  necessary  that  such  action  should  have 
been  taken ;  for  whilst,  in  the  case  then  before  it,  it  appeared 
that  Eicker,  a  police  officer,  having  the  defendant  in  custody, 
had  told  him  that  it  might  be  better  for  him  to  make  a  state- 
ment, and  that  he  might,  if  he  should  do  so,  be  permitted  to  turn 
State's  evidence,  it  also  appeared  that  Ricker  told  him  that  the 
statement  might  be  used  against  him,  and  that  ho  (Ricker)  had 
no  power  to  make  him  any  promise  of  freedom. 

In  so  far,  however,  as  there  is  any  conflict,  the  views  ox- 
pressed  in  the  opinion  in  State  v.  Havelin  must  yield  to  those 
in  accordance  with  which  other  cases,  both  earlier  and  later, 
have  been  decided,  and  which  are  in  harmony  with  established 
jurisprudence  wherever  the  common  law  prevails. 

Considering  the  remaining  proposition  relied  on  by  the  State, 
we  are  equally  of  the  opinion  that  it  cannot  be  sustained.  If  it 
be  true  that  "Roberts'  testimony  did  not  prove  to  be  any  confes- 
sion made  by  the  accused,"  then  why  was  it  introduced  ?  It  can- 
not be  supposed  that  it  was  offered  by  the  State  for  the  purpose 
of  securing  the  acquittal,  or  for  any  other  purpose  than  to  secure 
the  conviction  of  the  accused  of  the  crime  with  which  he  is 
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charged,  and  of  which,  upon  the  evidence  submitted  to  the  jury, 
including  the  testimony  of  Roberts,  he  was  convicted. 

It  may  be,  for  ought  we  know  to  the  contrary,  that  without 
that  testimony  there  would  have  been  no  evidence  that  the  ac- 
cused was  near  the  scene  when  the  robbery  was  committed,  or 
that  he  received  any  of  the  proceeds,  or  that  he  knew  anything 
about  the  crime.  What  we  do  know  is  that  the  testimony  was 
improperly  admitted  in  evidence  as  proving  a  confession,  that 
it  might  very  well  have  tended  to  the  conviction  of  the  accused, 
and  that  he  was  convicted,  and  from  what  has  been  heretofore 
said,  it  results  that  the  conviction  must  be  set  aside. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  sentence  appealed  from  bo  annulled  and  set  aside,  and 
that  this  case  be  remanded  to  be  proceeded  with  according  to 
law ;  the  defendant  to  remain  in  custody-  unless  released  on  bond. 


State  v.  Baker. 


68  S.  C.  111—36  S.  E.  Rep.  501. 

Decided  June  30.  1900. 

CoNFESSiojs^s:*  Voluntary  confession — Poxoer  of  jury  to  weigh — Read- 
ing confession  to  jury  after  close  of  case — Instruction — Sentence  to 
perpetual  banishment, 

1.  The  Jury  Is  not  required  to  believe  confessions  admitted  by  the 

court  as  made  voluntarily;  but  may  accept  part,  and  reject  part. 

2.  "All  safeguards  thrown  around  confessions  by  the  law  are  to  In- 

sure the  truth;"  but  when  that  is  apparent,  formal  technical  rules 
lose  their  force. 

3.  It  was  not  error  for  the  court  to  instruct  the  jury  a  voluntary  con- 

fession is  admitted  in  evidence  as  the  truth,  if  the  jury  find  it 
worthy  of  belief. 

4.  It  was  not  error  to  permit  the  prosecuting  attorney  to  read  the  ad- 

mit ed  confession,  for  the  first  time  to  the  jury,  after  the  State 
had  closed  its  case. 
C.  It  is  error  to  sentence  one  to  perpetual  banishment. 

Appeal   from   the    General   Sessions  of  the  Circuit  Court, 
Newberry  County;  Hon.  O.  W.  Euchanan,  Judge. 
♦See  Confession  in  Table  of  Topics. 
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De  Villius  B.  Baker,  convicted  of  grand  larceny,  appeals. 
Reversed. 

G.  L.  Blease,  for  the  appellant. 

Asst.  Atty.  Gen.  U.  X.  Gunter,  contra. 

Pope,  J.  The  defendant  was  tried  and  convicted  of  the 
crime  of  grand  larceny  in  February,  1900,  and  after  sentence 
appealed  to  this  court.  His  grounds  of  appeal  are  four  in  num- 
ber: "(1)  Because  the  presiding  judge  erred  in  allowing  tho 
paper  marked  as  an  exliibit,  and  purporting  to  be  a  confession 
made  by  the  defendant.  Baker,  at  the  preliminary  trial  held  in 
this  case,  introduced  and  used  as  evidence  in  this  case.  (2)  Be- 
cause the  presiding  judge  erred  in  allowing  the  solicitor  to  read 
the  letter  and  said  statement,  or  so-called  confession,  to  the  jury 
after  the  State  had  closed  its  case,  and  defendant's  attoniey  had 
stated  that  the  defense  would  oflfer  no  testimony,  and  that  he  did 
not  desire  to  make  any  argument,  and  the  solicitor  stated, 
'Neither  do  I,  except  to  read  the  papers  that  have  been  intro- 
duced ;'  the  papers  not  having  been  read  when  introduced,  and 
the  reading  of  them  not  having  been  asked  for  by  the  court  or 
the  jury.  (3)  Because  the  presiding  judge  erred  in  chargiiif: 
the  jury:  'Well,  the  rule  is  this:  Where  it  is  done  freely  and 
fairly,  without  the  flattery  of  hope  or  the  fear  of  force  or  vio- 
lence, it  is  admitted  as  evidence,  as  the  truth,  if  you  find  it 
worthy  of  belief,  against  the  person  who  utters  it.'  (4)  Be- 
cause the  sentence  imposed  upon  the  defendant,  Baker,  is  con- 
trary to  the  statute  law  and  constitution  of  the  State." 

In  disposing  of  the  question  raised  as  to  the  admission  of  a 
confession  of  guilt  by  the  defendant  when  reduced  to  writing, 
we  may  remark  that  the  written  confession  in  this  case  was 
made  without  solicitation,  importunity,  promise,  or  threat  being 
used  to  induce  the  same.  Confessions  are  admitted  if  made  vol- 
untarily. The  jury  is  not  required  by  law  to  believe  a  confes- 
sion. The  jury  may  accept  a  part  and  reject  the  balance.  All 
the  safeguards  throwTi  around  confessions  by  the  law  are  to  in- 
sure truth.  Once  it  is  ascertained  that  the  confession  is  true, 
no  great  attention  is  paid  to  technical  rules.  For  instance,  it 
was  at  one  time  held  that  a  person  charged  with  crinie  must  be 
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admonished  that,  if  he  made  any  statement  against  himself,  it 
would  prejudice  his  case;  but  in  State  v.  Workman,  15  S.  C. 
544,  this  court  held  that  "no  previous  warning  was  necessary." 
In  that  case,  quoting  from  1  Grccnl.  Ev.,  §  299,  it  was  said: 
''Xcitlicr  is  it  necessary  to  the  admissibility  of  any  confession, 
to  whomsoever  it  may  have  been  made,  that  it  should  appear 
tliat  the  prisoner  was  warned  that  what  he  said  would  be  used 
against  him.  On  the  contrary,  if  the  confession  was  voluntary, 
it  is  sufficient,  though  it  should  appear  he  was  not  warned.'' 
The  confession  in  question  in  the  case  at  bar  was  fortified  by  a 
second  confession  in  writing,  against  which  no  objection  was 
urged.  This  seqond  confession  or  admission  was  made  in  a  let- 
ter written  by  the  defendant,  whereby,  while  inculpating  him- 
self, he  sought  to  relieve  from  the  charge  of  grand  larceny  one 
of  his  alleged  companions  in  crime.  This  exception  is  overruled. 

We  overrule  the  second  exception.  Both  the  confession  made 
by  the  defendant  at  his  preliminary  trial  before  J.  W.  Werts, 
Esq.,  as  a  magistrate,  and  also  the  letter  written  by  the  defend- 
ant, as  it  appears  upon  the  record  for  appeal,  were  introduced 
as  testimony.  It  was  perfectly  competent  for  the  solicitor  to 
read  them  to  the  jury. 

The  third  exception  relates  to  an  alleged  error  of  the  circuit 
judge  in  expressing  to  the  jury  what  was  necessary  to  be  shown 
in  order  to  render  a  confession  admissible  in  testimony.  The 
judge  said,  in  substance,  that  it  must  appear  not  to  have  been 
induced  by  promises  nor  extorted  by  force,  and  even  then  it 
must  be  believed  by  the  jury.  We  see  no  reversible  error  here. 
The  exception  is  overruled. 

When  we  come  to  the  fourth  exception,  we  are  bound  to  sus- 
tain it.  After  the  prisoner  was  convicted  of  grand  larceny,  the 
circuit  judge  imposed  the  following  sentence  upon  him:  "Tht 
sentence  of  the  court  is  that  you,  De  Villius  Baker,  be  confined 
in  the  state  penitentiary,  at  hard  labor,  for  the  term  of  sever 
years.  After  you  have  served  five  years,  you  will  be  released 
with  the  understanding  that  you  leave  the  State,  and  never  set 
foot  in  it  again.  If  you  do  return,  after  notice  on  you  by  the 
State  and  a  cause  shown,  you  will  be  called  back  to  serve  the  full 
term  (additional  two  years),  so  as  to  make  seven  years;  other- 
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wise  you  will  be  discharged  after  service  of  five  years."  "Wo  do 
not  recognize  the  circuit  judge  as  possessing  any  right  to  inipo.se 
such  a  sentence  as  is  involved  in  the  perpetual  banishment  of  the 
defendant  from  tlie  State  set  out  in  the  sentence.  But  this  in- 
firmity does  not  extend  beyond  the  mere  sentence  itself.  Thci-e  is 
no  invalidity  in  the  trial.  This  court  held  in  the  case  of  State 
V.  Trezevant,  20  S.  C.  364,  when  speaking  of  a  defective  or  ille- 
gal sentence:  "We  do  not  see  why  it  should  affect  the  whole 
proceedings,  and  therefore  render  a  new  trial  necessary.  Tlio 
error  occurred  after  trial  and  conviction,^  and  applied  to  the 
subsequent  proceeding,  to  wit,  the  sentence  only,  and  in  reason 
the  remedy  should  extend  only  so  far  as  the  error  extended.  The 
weight  of  authorities  sustains  this  view.  1  Bish.  Cr.  Proc, 
§  1293;  McCuc  v.  Gommonwedth,  78  Pa.  St.  191,  21 
Am.  Eep.  7 ;  State  v.  Johnson,  67  N.  C.  59."  The  case  of  State 
V.  Trezevant,  supra,  was  reaffirmed  in  Same  v.  Jefcoat,  20  S.  C. 
383.  We  feel  bound,  therefore,  to  overrule  all  the  other  excep- 
tions except  the  fourth,  which  last  we  sustain.  It  is  the  judg- 
ment of  this  court  that  the  judgment  of  the  Circuit  Court,  as 
to  pronouncing  sentence,  be  reversed,  and  that  the  case  be  re- 
manded to  the  Circuit  Court  for  resentence. 


Williams  v.  State. 


ia|i' 


69  Ark.  599—65  S.  W.  Rep.  103. 

Decided  Nov.  2,  1901. 

Confessions:*  Promise  of  favor  to  a  weak-minded  l}oy,  and  its  effect 
on  an  immediate,  and  on  a  subsequent  confession — Right  to  cross 
examine  a  witness  to  bring  out  the  reason  given  hy  defendant  for 
the  crime — Indictment;  name  unknown. 

1.  Where  there  is  a  conflict  of  testimony  as  to  whether  the  name  of 

the  deceased  was  unlinown  to  the  grand  jurors  as  alleged  in  the 
indictment,  the  verdict  will  not  upon  that  question  be  disturbed. 

2.  It  was  proper  to  exclude  a  confession  made  by  a  weak-minded  boy, 

under  a  promise  of  favor.  The  court  should  also  have  excluded 
a  subsequent  confession  where  the  proof  did  not  show  the  prom- 
ise to  have  lost  its  force. 


•See  Confession  In  Table  of  Topics. 
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3.  When  a  voluntary  confession  is  admitted  the  defendant  may  show, 
by  cross-examination  of  the  witness,  the  reasons  at  the  time  given 
for  the  crime. 


Appeal  from  the  Circuit  Court,  Mississippi  County ;  Hon. 
Felix  G.  Taylor,  Judge. 
Nelson  Williams,  convicted  of  murder,  appeals.    Reversed. 

J.  T.  Coston,  for  the  appellant. 

George  \V.  Murphy,  Attorney  General,  for  the  State. 

BuNN,  C.  J.  This  is  an  indictment  for  the  murder  of  a  girl 
named  Williams,  whose  Christian  or  first  name  is  alleged  in  the 
indictment  to  have  been  unknown  to  the  grand  jury  which  found 
the  indictment.  The  defendant  in  the  course  of  the  trial  intro- 
duced evidence  tending  to  prove  that  the  Christian  name  was  in 
fact  known  to  the  gi'and  jury.  The  testimony  of  grand  jury- 
men, however,  sustained  the  allegation  of  the  indictment  as  to 
this,  and  we  will  not  disturb  the  judgment  on  that  account. 
Trial  rnd  verdict  of  guilty,  and  judgment  accordingly,  and  the 
defendant  appeals  to  this  court,  assigning  several  causes  for  re- 
versal. 

The  evidence  in  the  case,  briefly  stated,  is  as  follows:  The 
defendant,  together  with  his  father,  Charles  Williams,  and  his 
sister,  Ora  Williams,  resided  in  a  house  in  Mississippi  county, 
where  they  were  all  seen  late  in  the  afternoon  of  the  7th  Octo- 
ber, 1000.  On  that  night  the  house  was  burned  to  the  ground, 
and  in  it  the  bodies  of  Charles  Williams  and  Ora  Wiliams,  as 
nearly  as  could  be  identified,  were  found  the  next  morning,  al- 
though burned  beyond  recognition,  so  that  the  identity  was  nec- 
essarily left  to  be  determined  much  by  circumstances.  The  de- 
fendant, shown  to  be  then  a  boy  of  about  15  years  of  age,  and 
stupid  and  weak-minded,  from  thence  traveled  all  night,  and 
reached  the  residence  of  M.  L.  Sanders,  in  Poinsett  County, 
about  eighteen  miles  away.  After  the  news  of  the  burning  had 
gotten  abroad,  the  neighbors  gathered  at  the  scene,  and  discov- 
ered what  they  conceived  to  be,  from  circumstances,  the  remains 
of  the  bodies  of  Charles  and  Ora  Williams,  although  both  were 
burned  beyond  recognition.    At  once  H.  S.  Sanders,  a  brother 
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of  M.  L.  Snndors,  but  of  no  rolntioii8iii|)  otliorwiso  to  the  d(v 
fendnnt,  Avont  to  liis  brother's,  in  Poinsott  County,  to  carry  tljc 
news  to  tho  family.  ITo  testified  ns  follows:  "I  live  near  Wor- 
dell,  in  Mississippi  County,  Arkunsna.  I  knew  old  man  Chnrlos 
Williams,  tho  father  of  the  defendant  and  Ora,  a  girl,  whom 
the  defendant  is  charged  with  killinp;.  I  know  where  they  lived 
at  tho  time  thoy  wore  killed.  No  one  lived  with  them  except  tlio 
defendant.  Tho  three  lived  together.  The  house  where  tliov 
lived  was  in  Mississippi  County,  Arkansas.  On  tho  8th  of  Oc- 
tober last  T  heard  that  old  Charles  Williams  and  his  daughter 
Ora  wore  murdered  and  the  house  burned  do\vn  on  them  the 
night  before.  Tho  neighbors  gathered  around,  and  thought  that 
Nelson,  the  defendant,  had  crawled  off  in  tho  weeds  and  died. 
I  started  to  Tyrona,  about  eighteen  miles  away,  in  Poinset' 
County,  to  notify  my  brother  and  his  wife,  whose  wife  is  the 
sister  of  the  defendant,  of  their  death.  When  I  got  there  I 
asked  them,  had  they  seen  Nelson,  and  they  said  'No.'  I  then 
told  them  that  his  father  and  little  sister,  Ora,  were  murdered 
and  burned  up  in  the  house.  They  then  called  Nelson,  and 
he  came  out  of  the  next  room.  I  arrested  Nelson,  and  s'  artcd 
back  with  him.  As  we  went  along,  I  said  to  him:  'Nelson, 
did  you  kill  your  father  and  sister  V  "  At  this  point  tho  de- 
fendant objected  to  this  testimony,  and  the  court  caused  the 
jury  to  retire;  and  in  their  absence  the  witness,  continuing, 
said:  "Nelson  did  not  answer.  I  said  again:  'Why  don't  yon 
tell  me  what  I  asked  you  ?  Did  you  kill  your  father  and  sister? 
You  tell  me  all  about  it,  and  I  will  see  that  you  get  justice  and 
don't  get  hurt  You  might  as  well  tell  me,  for  you  will  have  to 
tell  it  in  court.'  He  then  confessed."  The  court  sustained  the 
objection,  and  refused  to  allow  the  confession  to  go  to  the  jury. 

M.  L.  Sanders  testified  as  follows:  "I  am  the  defendant's 
brother-in-law.  I  live  in  Poinsett  County.  The  defendant 
come  to  my  house  the  morning  after  the  killing.  I  aaked  him 
how  he  got  away  from  the  old  man.  Ho  said  that  he  killed 
him."  Defendant,  on  cross-examination  of  this  witness,  offered 
to  prove  what  he  said  was  his  reason  for  killing  his  father,  and, 
when  the  court  refused  to  permit  him  to  do  so,  excepted. 

E.  M.  Parker  testified :  "I  am  a  justice  of  the  peace  of  Mis^ 
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sissippi  County,  Arknnsns,  niiJ  as  snoh  hold  the  cxnmininR  trial 
in  this  case.  The  dofondant  waa  charged  with  the  murder  of 
his  father,  Charles  Williams,  and  hia  sister,  Ora  Williams.  I 
rend  the  eliiirgo  to  him,  and  also  stated  to  him  verhally  that  he 
wiiH  oliiirp'd  with  killing  them  and  hnrning  them  up,  and  asked 
lum  if  ho  was  guilty.  He  replied  that  he  was  guilty.  He  is 
stupid  and  weak-minded.  The  house  that  was  burned  was  in 
iEississippi  County.  I  was  there,  and  saw  the  remains  of  the 
1x)dics.  They  were  burned  beyond  recognition."  Defendant 
excepted  In  the  ruling  of  the  court  permitting  the  testimony  of 
this  witness  to  go  to  the  jury. 

Insnnity  of  the  dofondant  was  not  pleaded  in  tlio  case,  but 
weakness  of  mind,  to  the  extend  that  "ho  had  just  sense  enough 
to  do  whatever  he  was  told  to  do,"  was  8ho^^m ;  and  this,  of 
course,  was  proper  to  be  sho^vn,  in  order  to  determine  the  char- 
acter of  his  confession.  As  argued  by  the  attorney  general,  and 
according  to  the  theory  of  the  State,  it  may  well  be  said  that 
whoever  killed  the  father  killed  the  sister  of  defendant,  as  they" 
wei-e  killed  about  the  same  time  and  in  the  same  house,  which 
was  burned  doAvn  over  them,  and  (according  to  State's  theory), 
without  doubt,  to  destroy  the  evidence  of  the  crime;  but  the 
connection  of  the  defendant  with  the  crime  can  only  be  estalv 
hshed  certainly  with  the  aid  of  his  confession.  The  court  ex- 
cluded the  confession  made  to  H.  S.  Sanders,  the  person  who. 
arrested  the  defendant,  and  so  held  him  when  the  confession 
to  him  was  made.  This  was  proper,  for  the  promise  to  the  de- 
fendant that  his  custodian  would  see  that  he  was  not  hurt  may- 
well  have  influenced  tjie  confession  of  such  a  person  as  the  de- 
fendant  is  shown  to  have  been.  Then  the  question  is  also  raised 
that  the  influence  of  this  confession  was  still  on  the  defendant 
when  he  appeared  in  the  examining  court  and  pleaded  guilty  to 
the  charge  of  having  murdered  both  Charles  and  Ora  Williams. 
The  rule  on  this  subject  is  as  stated  in  /m'c  v.  State,  22  Ark. 
340 :  "We  are  of  the  opinion  that  the  confession  made  at  Fay- 
etteville  ought  to  have  been  excluded  from  the  jury,  and  for  the 
reason  assigned  by  the  defendant — that  the  first  confession  was 
made  under  the  influence  of  fear  and  the  hope  and  promise  of 
protection,  and  that  such  influence  was  presumed  to  continue 
Vol.  XII— 8 
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to  the  time  of  the  subsequent  confessions,  unless  shown  to  have 
been  removed,  and  that  there  was  no  evidence  tending  to  show 
the  removal  of  such  previous  influence."  So  it  was  in  the  case 
at  bar.  The  time  between  his  confosion  to  H.  S.  Sanders  and 
his  plea  of  guilty  in  the  examining  court  was  only  one  day,  at 
farthest.  It  does  not  appear  that  he  was  warned  of  the  conse- 
quences of  a  voluntary  confession  of  his  guilt  by  any  one — not 
even  by  the  court.  There  does  not  appear  to  have  been  even  a 
circumstance  occurring  within  the  time  from  which  we  could 
say  that  the  impression  made  by  the  promise  of  H.  S.  Sanders 
could  have  been  removed  in  the  least  degree  from  the  mind  of 
the  defendant.  To  the  same  effect  is  the  decision  in  the  case 
of  Corley  v.  State,  50  Ark.  312,  7  S.  W.  255,  and  all  the  au- 
thorities to  which  our  attention  has  been  called.  The  confes- 
(sion  made  in  the  examining  court  and  testified  to  by  witness 
Parker  on  the  trial  should  not  have  been  admitted. 

It  is  objected  al^o  by  the  defendant  that  the  court,  having  ad- 
mitted the  testimony  of  M.  L.  Sanders  that  the  defendant  con- 
fessed to  him  that  he  killed  old  man  Charles  Williams,  should 
ilso  have  admitted  the  statements  of  defendant  to  witness,  giv- 
ing his  reasons  for  killing  the  old  man,  and  its  refusal  to  admit 
this  testimony  was  error.    In  this,  also,  we  are  of  the  opinion 
that  the  defendant's  contention  should  be  sustained.    There  has 
(been  much  discussion  among  jurists  as  to  what  part  of  a  con- 
fession should  be  offered  in  evidence  by  the  plaintiff,  and  what 
^SiXi  by  the  defendant,  and  at  what  stage  of  the  trial  each  part 
should  be  presented;  but  there  is  no  difference  among  them  on 
the  proposition  that  the  whole  of  the  confession  should  be  ad- 
mitted, at  least,   so  much  of  the  statement  including  it  as  is 
relevant.     On   this   question  Greenleaf  (volume.  1,  15th  ed., 
§  218,  of  his  work  on  Evidence)  says :  ''In  the  proof  of  confes- 
sions as  in  the  case  of  rilmissions  in  civil  cases,  the  whole  of 
•ivhat  the  prisoner  said  on  the  subject  at  the  time  of  making  the 
^onfession  should  be  taken  together.    This  rule  is  the  dictate  of 
reason  as  well  a^  of  humanity.     The  prisoner  is  supposed  to 
have  stated  a  proposition  respecting  his  own  connection  with  the 
crime ;  but  it  is  not  reasonable  to  assume  that  the  entire  proposi- 
tion, with  all  its  limitations,  was  contained  in  one  sentence,  or 
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in  any  particular  number  of  sentences,  excluding  all  other  parts 
of  the  conversation.  .  .  ."  In  cases  of  this  kind  we  can 
readily  see  that  reasons,  more  or  less  plausible,  may  be  assigned 
for  the  homicide.  If  so,  whether  the  effect  of  such  a  reason 
would  be  to  acquit  the  defendant  entirely,  or  only  to  lessen  the 
decree  of  his  punishment,  it  matters  not ;  and  the  jury  should 
have  been  permitted  to  consider  a  statement  of  it  for  what  it 
was  worth. 

Other  questions  are  presented  for  our  consideration,  but  the 
two  we  have  discussed  are  sufficient  for  the  disposal  of  this  case. 

For  the  errors  named,  the  judgment  is  reversed,  and  the 
cause  remanded  for  new  trial. 


Cook  v.  State. 


114  Ga.  523—40  S.  E.  Rep.  703. 

Decided  Feb.  3,  190?. 

Confessions:*  Jury  need  not  believe  entire  confession — Corpus  de- 
licti proven. 

1.  A  jury,  In  passing  upon  a  confession  or  an  incriminating  admis- 

sion, may,  if  tliey  see  proper,  accept  a  part  tliereof  as  true,  and 
reject  a  part  thereof  as  false. 

2.  The  evidence  in  this  case,  though  entirely  circumstantial,  was,  in 

view  of  the  above  rule,  sufficient  to  show  beyond  a  reasonable 
doubt  that  the  accused  was  guilty,  and  also  to  exclude  every  other 
reasonable  hypothesis. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Court,  Troup  County ;  Hon.  S.  W.  Harris, 
Judge. 
Jack  Cook,  convicted  of  murder,  brings  error.    Affirmed. 

Longley  &  Longley,  for  the  plaintiff  in  error. 
T.  A.  Atkinson,  Solicitor  General,  and  J.  M.  Terrell,  Attor- 
ney General,  for  the  State. 

Lumpkin,  P.  J.    The  brief  of  evidence  in  the  present  case 
discloses  that  a  colored  man  named  Joe  Tankersly  lived  alone 
*See  Confession  in  Table  of  Topics. 
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in  a  house  which  contained  a  large  room  and  a  shed  room.  On 
the  night  of  the  1st  day  of  February,  1901,  this  house  was  con- 
sumed by  fire.  In  the  early  morning  of  the  next  day  the  dead 
body  of  an  adult  human  being  was  found  amid  the  ruins  of  the 
shed  room.  A  pool  of  blood  was  discovered  on  the  ground  in 
front  of  the  door  of  the  house,  and  drops  of  blood  wore  traced 
up  to  the  very  place  where  the  door  had  been  situated.  Another 
colored  man  (Jack  Cook)  was  indicted  for,  and  convicted  of, 
the  murder  of  Tankersly.  At  the  trial  there  was  testimony  es- 
tablishing the  facts  above  stated.  It  further  appeared  that  the 
corpse  found  in  the  ruins  of  the  house  was  much  charred  and 
scarcely  recognizable,  but  one  witness  undertook  to  aw&ar  posi- 
tively that  it  was  the  body  of  Tankersly.  The.'e  was  also  evi- 
dence tending  to  show  that  the  accused  had  a  grudge  against 
Tankersly,  and  had  repeatedly  threatened  to  do  him  injury. 
The  coroner  of  the  county,  who  on  the  trial  was  sworn  as  a  wit- 
ness for  the  state,  testified:  "I  had  this  defendant  here  (Jack 
Cook)  before  the  coroner's  jury.  He  said  he  didn't  know  noth- 
ing about  the  killing.  Said  he  didn't  know  anything.  He  said, 
*A  secret  that  nobody  would  find  out  but  God.'  "  Another  wit- 
ness for  the  State  (W.  H.  Harris)  testified  that  while  Cook  was 
in  jail  he  made  a  free  and  voluntary  statement  to  the  witness, 
which  the  latter  took  down  in  writing.  It  was  as  follows :  "On 
the  night  that  Joe  was  killed,  I  fed  my  mule  and  went  in  to  eat 
my  supper,  and  when  I  came  out  to  lock  my  crib  door  I  saw  Joe 
at  my  stable.  I  made  to  the  stable.  Joe  jumped  the  fence  and 
ran  out  across  my  peach  orchard,  not  towards  his  house,  but 
towards  Willis'.  I  went  right  straight  to  Joe's  house.  After 
crossing  the  branch,  didn't  follow  the  road,  but  cut  off  bend  bv 
going  straight  across  the  hill.  I  got  a  stick  by  Joe's  cotton  house; 
looked  like  an  old  axe  handle.  When  I  got  to  Joe's  house  I  went 
to  house  door  and  pushed  it,  and  it  would  not  open.  I  stood  be- 
tween the  kitchen  and  house,  and  waited  until  Joe  came.  I  said, 
'I  beat  you  here.'  He  said,  'Yes ;  I  went  off,  and  just  got  back.' 
I  said,  *Yes ;  you  just  got  back  from  my  house ;  you  were  there 
trying  to  put  something  in  my  mule  feed.'  Joe  said  I  was  a 
liar.  I  said,  *I  saw  you  and  knew  you/  Joe  said,  'You  lie*'  I 
told  him  I  knew  it  was  him,  and  he  was  deternuoad  to  kill  that 
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mule.  'You  and  "Willis  had  killed  my  eow  and  hogs,  and  I 
bought  a  mule,  and  now  you  are  trying  to  poison  it,  or  done 
done  it.'  I  knocked  him  down  with  the  stick.  Hit  him  first 
across  his  forehead,  and  knocked  him  to  hig  knees;  then  hit 
him  again  kinder  across  back  part  of  his  head ;  then  kicked  him 
several  times  in  the  hind  parts.  Then  I  left  him,  but  when  I 
got  to  his  cotton  house  he  was  groaning,  so  I  got  sorry  and  went 
back.  I  picked  him  up  and  let  him  stand  awhile.  I  just  sup- 
ported him,  and  carried  him  in  the  house,  and  lit  the  lamp,  and 
washed  the  blood  off  of  his  head.  There  was  a  big  gash  across 
his  forehead,  and  one  across  the  back  of  head.  I  got  soot  and 
spider  webs,  and  put  it  on  to  stop  the  blood.  Got  an  old  shirt, 
and  wrapped  up  his  head,  and  laid  him  on  the  bed.  Got  some 
old  things  and  put  under  his  head,  so  that  it  wouldn't  be  too 
low,  and  covered  him  up,  and  told  him  to  be  quiet  till  I  camo 
back,  and  I  would  go  home,  and  get  some  turpentine  and  rags, 
and  fix  his  head  up  good.  Told  him  he  made  me  do  all  this.  I 
sot  the  lamp  in  a  chair  near  the  bed — ^near  the  door;  then  I 
pulled  the  door  to,  and  went  home.  If  I  had  went  back  soon, 
and  not  stayed  at  home  so  long,  I  could  have  saved  Joe,  and  the 
house,  too.  ^^^len  I  got  over  there  the  house  was  all  on  fire,  and 
I  went  back  home.  I  did  not  sleep  any  that  night."  "Was  any 
one  with  you  ?"  **No;  I  did  it  myself."  ''Were  you  not  afraid 
when  the  coroner's  jury  was  questioning  you?"  *'I  had  whisky 
in  me — a  pint."  "How  did  the  house  catch  fire  ?"  "Joe  must 
have  knocked  the  lamp  out  of  the  chair  and  set  it  on  fira"  "Do 
you.  know  the  sassafras  stob  where  Joe  fell,  and  how  did  all  that 
blood  get  on  it  ?"  "Yes ;  that  stob  was  there  to  prop  the  kitchen ; 
and  when  I  got  sorry  I  went  back  to  Joe.  He  was  trying  to  get 
up,  holding  to  the  stob  and  groaning."  Harris  further  testified 
that,  after  making  this  statement,  Cook  requested  him  to  go 
over  to  the  court  house  and  tell  the  truth  about  it. 

In  the  argument  here,  counsel  for  the  plaintiff  in  error  in- 
sisted that  the  conviction  was  unlawful  (1)  because  there  was 
no  positive  evidence  of  the  corpus  delicti;  and  (2)  because,  tak- 
ing the  evidence  as  a  whole,  it  did  not  exclude  every  reasonable 
hyijothesis  except  the  guilt  of  the  accused.  The  circumstantial 
evidence  tending  to  identify  tlie  body  of  the  deceased  as  that  of 
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Tankersly  was  overwhelming,  and  besides,  as  will  have  been 
noted,  there  was  some  positive  testimony  that  the  body  found 
in  the  ruins  of  the  house  was  Tankersly's,  We  therefore  feel 
no  hesitation  in  holding  that  the  identity  of  the  deceased  was 
sufficiently  established. 

On  the  main  question — ^was  the  evidence,  the  same  being  en- 
tirely circumstantial,  sufficiently  strong  to  show  beyond  a  rea- 
sonable doubt,  and  to  the  exclusion  of  every  other  rational 
hypothesis,  that  Tankersly  was  murdered  by  Jack  Cook  ? — wa 
are  of  the  opinion  that  it  was.  There  were  threats  on  the  part 
of  the  accused  indicating  an  intention  to  do  the  deceased  great 
bodily  harm.  There  was  Cook's  own  free  and  voluntary  state- 
ment to  the  effect  that  he  did  beat  Tankersly  almost  to  death, 
drawing  from  him  a  considerable  quantity  of  blood.  This  state- 
ment was  corroborated  by  the  physical  fact  that  blood  was  found 
before  the  house,  and  traced  up  to  it.  The  body  of  the  deceased 
was  found,  not  under  the  room  in  which  was  located  the  bed  on 
which  Cook  said  he  had  laid  Tankersly  after  beating  him  into 
a  state  of  helplessness,  but  amid  the  ruins  of  another  and  dis- 
tinct part  of  the  house.  It  is  a  well-settled  rule  of  law  that,  in 
passing  upon  a  confession  or  an  incriminating  admission,  the 
jury  may  believe  a  portion  of  the  same,  and  reject  the  balance 
as  false.  Bearing  this  in  mind,  and  taking  into  consideration 
all  of  the  physical  facts  above  recited,  our  conclusion  is  that  the 
jury  were  warranted  in  finding  that  Tankersly  was  actually 
murdered ;  that  the  crime  was  committed  by  Cook ;  that  the  lat- 
ter told  a  part  of  the  truth  as  to  his  connection  with  the  homi- 
cide, and  in  other  respects  made  false  statements  concerning  the 
some.  It  is  a  fair  and  reasonable  inference  from  the  testimony 
as  a  whole  that  the  accused,  after  beating  Tankersly  until  he 
was  unconscious  and  unable  to  move  about,  conveyed  his  body 
into  the  shed  room,  and  then  burned  the  house  for  the  purpose 
of  concealing  the  crime;  and  that  he  did  not  lay  Tankersly  on 
the  bed,  minister  to  his  sufferings,  and  then  go  home  witli  a 
view  of  procuring  other  means  of  alleviating  his  condition. 

It  was  strenuously  argued  that,  as  Cook  was  under  no  con- 
straint to  divulge  anything  about  the  matter,  he  should  be  given 
credit  for  telling  the  whole  truth.    This  by  no  means  follows. 
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"So  man  can  tell  what  a  guilty  conscience  may  impel  a  criminal 
to  do.  Apparently,  Cook  was  under  great  mental  constraint  to 
tell  something  about  the  tragedy,  but  in  so  doing  the  principle 
of  self-preservation  may  have  restrained  him  from  truthfully 
relating  all  that  occurred.  The  verdict  necessarily  embraced  a 
finding  that  some  of  his  statement  was  true,  and  other  portions 
of  it  false.  It  was  within  the  province  of  the  jury  to  thus  deal 
with  the  statement,  and  we  are  unable,  after  careful  delibera- 
tion, to  say  that  the  conclusion  they  reached  on  the  whole  mat- 
ter was  not  duly  established  by  legal  testimony,  or  that  the  trial 
judge  abused  his  discretion  in  approving  their  finding. 
Judgment  affirmed.    All  the  justices  concurring. 


Mackmastees  v.  State. 

82  Miss.  459— (McMasters  v.  State)— 34  So.  Rep.  156. 

Decided  April  27,  1903. 

Confessions:*  Promise  of  favor — Subsequent  confession — Second  trial. 

1.  Promises  by  a  deputy  sheriff  to  use  his  influence  in  favor  of  a  pris- 

oner, though  made  in  answer  to  questions  by  the  prisoner,  ren- 
ders a  confession  Incompetent. 

2.  Subsequent  confessions  made,  while  in  jail,  to  other  persons,  are 

presumed  to  be  the  result  of  the  previous  promise,  unless  the 
contrary  is  shown. 

3.  When  the  defendant  does  not  testify,  Incompetent  confessions  are 

not  admissible  even  though  they  are  not  in  serious  conflict  with 
his  testimony  at  a  previous  trial. 

Appeal  from  the  Circuit  Court,  Tishomingo  County;  Hon. 
E.  0.  Sykes,  Judge. 

Sam  Mackmasters,  being  convicted  of  manslaughter,  appeals. 
Keversed. 

Candler  &  Sawyer,  for  the  appellant. 

J.  N.  Flowers,  Assistant  Attorney  General  General,  for  the 
State. 


•See  Confessions  in  Table  of  Topics. 
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Phioe,  J.  Appellant  was  indicted  for  the  murder  of  his 
father  by  the  grand  jury  of  Tiehoraingo  County,  convicted  of 
manslaughter,  and  upon  a  former  appeal  to  this  court  (3;) 
South.  2)  the  case  was  reversed  and  remanded.  At  the  Jan- 
uary term,  1903,  of  the  Circuit  Court,  he  was  put  upon  trial  for 
manslaughter,  convicted,  and  sentenced  for  a  term  of  twenty 
years  in  the  State  penitentiary.  The  State,  over  defendant's 
objection,  introduced  in  evidence  confessions  made  by  the  de- 
fendant while  in  the  county  jail,  and  before  his  trial.  Tlie 
question  presented  by  this  appeal  is,  were  the  confessions  free 
and  voluntary,  under  the  law  ?  The  same  point  was  raised  when 
this  case  was  before  this  court  on  the  former  appeal,  but  upon 
the  first  trial  the  defendant  was  introduced  and  testified,  and, 
in  substance,  his  testimony  seems  not  to  have  been  in  serious 
conflict  with  the  alleged  confessions;  but,  upon  the  record  as 
now  presented,  the  defendant  was  not  a  witness,  and  whether 
the  confessions  were  free  and  voluntary  now  becomes  one  of  ma- 
terial importance. 

The  appellant,  his  father,  and  his  brothers  were  on  bad 
terms,  had  carried  guns  and  other  weapons  for  each  other.  For 
a  long  while  there  had  been  serious  trouble  and  some  shoot- 
ing between  members  of  the  family.  Deceased  was  killed  on 
Sunday  night,  October  27,  1901,  within  about  400  yards 
of  his  own  residence  and  within  about  100  yards  of  the  ap- 
pellant's residence.  When  suspicion  began  to  rest  on  appel- 
lant, he  grew  uneasy,  and  feared  a  mob  from  his  own  family; 
and  while  in  jail,  in  care  of  the  deputy  sheriff,  Wallace  Harvey, 
at  every  opportunity  he  begged  to  be  protected  from  the  mob. 
His  fears  seemed  not  to  be  based  upon  the  enormity  of  his  crime, 
but  upon  the  mere  fact  that  one  should  ever  be  compelled  to 
take  the  life  of  his  father  under  any  circumstances.  There  Is 
no  substantial  evidence,  aside  from  the  confessions,  to  connect 
appellant  with  the  killing.  Mr.  Wallace  Harvey  was  the  deputy 
sheriff,  and  attended  the  prisoner  in  the  county  jail;  and, 
among  things,  Mr.  Harvey  testified:  "He  was  in  jail,  and  sent 
for  me  to  come  down  there.  He  ranted  to  see  me.  He  sent  for 
me  a  great  many  times.  He  tcld  me  if  I  would  help  him  out 
he  would  tell  me  about  this  murder.    I  told  him  that  I  could 
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not  do  anjthing  for  him  more  than  I  could  do  for  him  officially. 
He  said  he  was  afraid  folks  down  there  would  mob  him.  I  told 
him  that  he  need  have  no  fears  of  a  mob ;  that  I,  as  deputy  sher- 
iff, would  protect  him.  lie  said  that  if  I  would  see  that  he  got 
bond,  and  if  I  would  help  him  out,  he  would  tell  me.  Ques. 
Wliat  hope  of  reward,  of  fear,  of  violence,  did  you  hold  out  to 
him  to  make  that  statement  ?  A.  He  asked  me,  *Do  you  reckon 
they  would  hang  a  fellow  for  killing  his  daddy  in  self-defense  V 
And  I  said,  'I  don't  know.  They  would  be  liable  to  send  you  to 
the  pen  for  five  or  ten  years.'  He  then  said,  'What  would  you 
do?  Would  you  help  me  out  if  they  send  me  there?'  I  said, 
'Yes ;  I  would  be  willing  to  help  you  out  myself.'  "  There  were 
other  confessions  made  subsequently,  while  in  the  jail,  to  one 
Mr.  Lambert  Lambert  had  also  talked  to  Harvey  about  the 
confessions.  If  the  confession  made  to  Harvey  is  not  free  and 
voluntary,  then  the  subsequent  statements  to  Lambert  are 
tainted  with  the  same  inducements,  and  are  to  be  attributed  to 
the  first  cause  moving  the  defendant  to  make  the  confession  to 
Harvey,  unless  the  evidence  clearly  shows  otlienvise.  Under 
the  decisions  of  this  court,  it  is  clear  that  the  confessions  were 
not  free  and  voluntary,  and  the  objections  made  to  their  intro- 
duction in  evidence  should  have  been  sustained.  Peter  v.  State, 
4  Smcdes  &  M.  31 ;  Van  Buren  v.  State,  24  Miss.  516 ;  Simon 
V.  State,  37  Miss.  288 ;  Williams  v.  State,  72  Miss.  117,  10 
South.  296;  Whitley  v.  State,  78  Miss.  255,  28  South.  852,  53 
L.  R.  A.  'i02;  Amnions  v.  State,  80  Miss.  503,  32  South.  9  (12 
Am.  Crim.  Rep.  82 ;  Ellis  v.  State,  65  Miss.  44,  3  South.  188, 
7  Am.  St.  Rop.  034. 
Reversed  and  remanded. 

Note  (by  J.  P.  G.) — In  commendable  contrast  with  the  slow  action 
of  many  appellate  tribunals,  the  above  opinion  was  delivered  just  five 
months  and  tour  days  after  the  previous  reversal.  This  case  found 
its  way  back  to  the  lower  court,  was  retried  and  again  passed  upon 
by  the  Supreme  Court  in  less  time  than  frequently  passes  while  a  case 
is  under  advisement.  One  cause  of  delay  Is,  evidently,  the  practice 
of  writing  long  opinions,  which  not  only  takes  the  time  of  each  judge 
in  writing,  but  of  all  collectively  when  the  opinions  are  read,  dis- 
cuBsed,  and  perhaps  modified  or  rejected.  The  opinions  of  Judges 
Price  and  Calhoon,  in  this  case,  as  brief,  clear,  and  terse  reviews  of 
matters  of  fact  and  of  law,  are  models  worthy  of  study  by  their  more 
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prolix  brethren.  The  opinion  in  the  first  reversal,  rendered  Noveni' 
ber  23,  1902,  (81  Miss  374,  33  So.  Rep.  2),  is  as  follows: 

Calhoon,  J.  Appellant  was  Indicted  for  the  murder  of  his  own 
father,  and  convicted  of  manslaughter.  He  was  sentenced  to  imprison- 
ment for  40  years,  which  is  practically  equivalent  to  conviction  of 
murder  with  direction  of  the  jury  to  imprison  him  for  life.  Whether 
the  homicide  was  manslaughter  or  justifiable  in  self-defense  is,  in  our 
view  of  the  record,  a  close  question  on  the  testimony  of  the  witnesses 
and  on  the  physical  facts.  The  jury  determined  it  to  be  manslaughter, 
and  their  conclusion  would  not  be  disturbed  without  error  of  law. 
But  the  mere  fact  that  the  question  of  guilt  is  so  close,  and  the  pen- 
alty so  grave,  make  it  quite  important  that  the  trial  should  be  free 
from  serious  error  of  law. 

If  general  violence  of  demeanor  and  vindictlveness  of  disposition  au- 
thorized conviction  of  felonious  homicide,  it  appears  from  the  squints 
of  this  record  that  the  deceased  in  his  lifetime  was,  and  that  the  ac- 
cused and  others  of  his  family  are,  in  continual  jeopardy.  David 
Mackmasters,  brother  of  the  defendant,  was  produced  by  the  State  as 
a  witness  against  him.  He  was  asked  on  cross-examination  whether 
he  was  not,  up  to  the  then  present  time,  at  deadly  enmity  with  the  ac- 
cused, and  at  various  times  carried  a  gun  to  shoot  him.  We  think 
this  question  called  for  answer  to  show  the  animus  of  the  witness  as 
affecting  his  credibility. 

Defendant's  objection  to  a  question  by  the  State  on  the  cross-exam- 
ination of  his  witness,  Joseph  Marlow,  Sr.,  as  to  threats  and  threaten- 
ing demonstrations  by  accused  about  and  to  deceased  four  or  five  years 
before  the  trial  should  have  been  sustained,  as  we  think,  as  too  re- 
mote. The  wife  of  the  defendant,  Mrs.  Nan  Mackmasters,  was  an  im- 
portant witness  for  him,  and  we  think  it  was  error  to  permit  the  dis- 
trict attorney  to  develop  to  the  jury,  in  cross-examining  her,  that  she 
was  the  mother  of  two  children  not  born  in  wedlock.  This  had  no 
relevancy  to  the  issue,  and  was  too  heavy  a  load  to  put  on  defendant 
before  an  average  jury  in  so  grave  a  trial. 

Reversed  and  remanded. 
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Whitley  v.  State. 


78  Miss  255—28  So.  Rep.  852,  53  L.  R.  A.  402. 
Decided  Nov.  12,  1900. 
Confessions:*  One  made  to  a  mob  inadm'isihle — Effect  on  a  subse- 
quent confession. 
1.  A  confession  procured  from  a  prisoner,  by  threatening  to  deliver 
him  to  a  mob,  should  be  promptly  rejected;  and  not  be  permitted 
to  be  heard  by  the  jury,  and  then  stricken  out. 

•See  Confession  in  Table  of  Topics. 
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2.  A  subsequent  confession  is  presumed  to  have  been  made  under  the 

same  Influence;  unless  the  contrary  Is  clearly  proven. 

3.  The  fact  that  in  the  second  confession  the  prisoner  states  the  hid- 

ing place  of  money,  said  by  him  to  have  been  taken  at  the  time 
of  the  crime;  but  no  identification  of  the  money  being  made, 
adds  no  weight  to  such  confession. 

Appeal  from  the  Circuit  Court,  De  Soto  County ;  Hon.  Z.  M. 
Stephens,  Judge. 
John  Whitley,  convicted  of  murder,  appeals.    Reversed. 

Farley  &  Lauderdale,  for  the  appellants. 

Monroe  McClurg,  Attorney  General,  for  the  State. 

Teeral,  J.  John  Whitley  was  sentenced  to  be  hanged  by 
the  Circuit  Court  of  De  Sota  County,  and  he  appeals  fi'om  the 
judgment  of  the  court.  Meriwether  and  Gore,  the  latter  being 
deputy  sherifF,  rescued  the  defendant  from  the  hands  of  a  mob, 
and  held  him  in  custody  for  the  murder  of  Brice  Martin.  On 
the  day  of  the  arrest,  upon  the  threat  of  Meriwether  and  Gore 
to  deliver  him  back  to  the  mob  unless  he  should  confess  to  the 
killing  of  Martin,  and  upon  their  assurance  that  the  mob  would 
kill  him  if  delivered  to  them,  the  defendant  made  a  circumstan- 
tial statement  of  the  killing  of  the  deceased  without  any  provo- 
cation, and  of  getting  from  Martin's  person  a  sack  containing 
$6.50  or  $7.50,  and  of  hiding  the  money  at  a  certain  place  des- 
ignated by  him,  and  kno\vn  to  them,  where  the  next  day  the 
sack  and  money  were  found.  These  confessions  were  admitted 
by  the  court  as  being  freely  and  voluntarily  given,  and  proof 
also  Avas  made  as  to  the  finding  of  the  sack  and  money  where  the 
prisoner  stated  them  to  be,  upon  which  much  value  seems  to  be 
set  by  the  prosecution.  On  the  next  day  after  the  making  of 
the  first  confession,  while  going  out  to  get  the  money  and  sack 
hidden  by  the  defendant,  being  in  charge  of  Sheriff  Williamson 
and  of  Deputy  Sheriff  Gore  and  Meriwether,  to  which  two  last- 
named  ]  sons  the  first  confessions  had  been  made,  the  defend- 
ant, at  tho  insistence  of  Gore,  made  a  second  confession,  both  to 
Gore  and  to  Wiliamson,  of  the  killing  of  Martin,  without  any 
cause,  except  that  Martin  "fussed"  at  him  for  spitting  upon 
him.    Gore  says  that  he  assured  Whitley  that  he  was  safe  from 
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the  mob,  and  insisted  that  he  should  then  tell  the  truth  of  tho 
matter  to  him  and  to  the  sheriff ;  but  it  is  to  be  noted  that  the 
parties  then  were  in  search  of  evidence  to  corroborate  and 
fortify  the  vicious  confession  of  the  day  before.  There  was 
other  evidence  in  the  case  not  necessary  to  be  here  recited. 

Before  the  case  was  submitted  to  the  jury,  the  court  excluded 
the  confession  of  Whitley  made  on  the  day  of  his  arrest,  but  re- 
fused to  exclude  the  evidence  relating  to  the  finding  of  the 
money  and  sack  containing  it,  which  Whitley  said  he  had  gotten 
from  the  person  of  the  deceased,  and  had  hidden,  and  which 
was  found  where  he  said  it  had  been  hidden.  The  motion  of  tho 
defendant  to  exclude  the  confessions  made  the  day  next  after 
tho  arrest  was  overruled. 

The  court  properly  excluded  the  confessions  made  to  Meri- 
wether and  Gore  under  threat  to  deliver  him  back  to  the  mob 
unless  he  should  confess.  It  was  incompetent.  It  should  not 
have  been  admitted  in  the  first  instance,  but  should  have  been 
promptly  rejected  when  offered,  before  reaching  the  ears  of  the 
jur\'.  It  was  but  tardy  justice  to  exclude  this  evidence  upon  a 
second  objection  to  it,  after  its  baleful  influence  had  affected 
tlie  minds  of  the  jury;  but  what  relation  the  sack  and  money, 
concerning  which  the  evidence  was  not  excluded,  had  to  the  case 
it  is  difficult  to  see.  The  finding  of  the  sack  and  money  where 
Wliitley  said  they  could  be  found  is  certainly  no  more  nor 
stronger  evidence  than  if  found  upon  his  person.  Neither 
money  nor  sack  was  identified,  and  if  they  had  been  found  on 
the  person  of  Whitley  they  proved  nothing.  The  admission  of 
the  circumstances  relating  to  the  money  and  sack  containing  it 
is  not  justified  by  anything  said  by  the  court  in  Behte'  Case, 
36  Miss.  96. 

It  is  said  that  the  confession  made  the  day  after  the  arrest 
to  Gore,  the  deputy  sheriff,  to  whom  on  the  day  before  he  had 
confessed  under  a  threat  of  handing  him  over  to  the  mob  if  he 
did  not  confess,  and  his  confession  made  at  the  same  time  or  on 
the  same  day  to  Sheriff  Williamson,  at  the  insistence  of  Gore, 
should  be  excluded,  because  it  is  not  shown  lliat  the  influence  of 
the  threats  of  the  day  previous  had  ended  or  had  ceased  to  op- 
erate ;  and  the  court  is  of  the  opinion  that  the  objection  is  well 
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taken,  and  that  said  confeseions  should  have  boon  excluded. 
The  second  confession  was  made  the  next  dfly  after  the  first,  and 
while  the  parties  to  whom  it  was  made  were  in  quest  of  circum- 
stances to  fortify  the  first  one,  and  there  is  ground  to  suppose 
the  influence  first  operating  upon  the  defendnnt's  mind  was  still 
affecting  it.  Where  a  confession  is  made  under  tho  influence  of 
threats,  such  influence  is  presumed  to  continue  until  removed 
Lv  evidence,  and  a  subsequent  confession  will  not  be  received 
luilcHM  the  influence  of  the  first  confession  is  shoAvn  to  have  been 
totally  done  away  with  by  a  warning  of  the  consequences  of  a 
confession  or  by  other  means.  1  Greenl.  Ev.,  §  221 ;  Peter  v* 
State,  4  Smedes  &  M.  31 ;  Van  Buren  v.  Same,  24  Miss.  516 ; 
Simon  v.  8ame,  37  Miss.  288.    Reversed  and  remanded. 


Mc!N'i8H  et  al.  v.  State. 


—  Fla. 34  So.  Rep.  219—21  Chi.  Law  J.  1432. 

Decided  March  24,  1903. 

Confessions:*  Affect  of  public  excitement — Plea  before  magistrate — 
Second  confession — Instructions. 

1.  Pleas  of  guilty  before  a  committing  magistrate  are  not  admis- 

sible as  voluntary  confessions,  where  the  defendants  had  not  been 
warned  that  such  pleas  might  be  used  against  them,  especially 
when  the  investigation  was  held  amidst  considerable  excitement, 
and  under  threats  against  their  lives. 

2.  When  a  confession  has  been  obtained  through  illegal  influence,  a 

subsequent  similar  confession  cannot  be  shown,  unless  it  clearly 
appear  that  such  influence  had  been  removed  at  the  time  such 
subsequent  confession  was  made. 

3.  A  charge  that,  if  the  Jury  believe  the  defendants  did  not  commit 

the  crime,  they  should  acquit,  should  not  be  given  as  an  isolated 
proposition.    It  may  lead  the  jury  to  believe  the  defendant  must 
prove  his  innocence. 
(Syllabus  by  the  Court.) 

Error  to  the  Circuit  Court,  Columbia  County;  Hon.  Bascon 
H.  Palmer,  Judge. 
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Ben  McNish  and  others,  convicted  of  breaking  and  entering 
a  dwelling  house,  bring  error.    Reversed. 

A.  J.  Henry,  for  the  plaintiffs  in  error. 

William  B.  Lamar,  Attorney  General,  for  the  State. 

CocKEELL,  J.  The  plaintiffs  in  error  were  jointly  indicted, 
tried,  and  convicted  of  breaking  and  entering  a  dwelling  house 
with  intent  to  commit  a  felony. 

The  State  was  permitted,  over  the  objections  of  the  plaintiffs 
in  error,  hereafter  called  the  "defendants,"  to  introduce  in  evi- 
dence the  proceedings  on  the  defendants'  preliminary  examina- 
tion before  a  justice  of  the  peace,  acting  as  committing  magis- 
trate, wherein  they  had  pleaded  guilty,  one  for  burglary,  and  two 
as  accessories  thereto.  It  had  been  shown  that  the  constable  who 
was  still  in  charge  of  these  defendants  had  recently  before  prom- 
ised one  of  them  that  it  would  be  easier  for  him  if  he  confessed, 
and  an  alleged  confession  so  induced  had  been  ruled  out  by  tlio 
court  It  had  further  been  shown  that  the  justice  had  called 
upon  them  to  say  whether  they  were  guilty  or  not  guilty,  and 
they  were  not  cautioned  or  informed  that  the  matter  of  the  plea 
might  be  used  against  then  in  another  trial.  Under  the  circum- 
stances above  recited  the  admission  of  these  pleas  was  prejudi- 
cial error.  The  justice  had  no  jurisdiction  to  try  the  offense 
charged,  but  merely  "to  ascertain  whether  there  is  good  ground 
to  hold  the  accused  to  bail."    Rev.  St  1892,  §  2874. 

This  court  has  held  strictly  to  the  rule  that  confession    of 
accused  should  be  acted  upon  with  great  caution,  and  .  be 

clearly  shown  that,  when  a  confession  has  once  bee.  iiained 
through  illegal  influence,  such  influence  has  been  reniM..'d  Ix 
fore  a  subsequent  confession  may  be  received.  We  have  al^  i 
emphasized  the  duty  of  a  committing  magistrate  to  caution  the 
accused  that  any  statement  he  may  make  may  be  used  against 
him,  and  to  inform  him  f  his  rights  in  the  premises.  Coffee 
V.  State,  25  Fla.  501,  6  South.  493,  23  Am.  St  Rep.  525; 
JorwJi  Green  v.  State,  40  Fla.  474,  24  South.  537 ;  Anthony  v. 
State,  44  Fla.  — ,  32  South.  818.  See,  also,  Bram  v.  United 
States,  168  U.  S.  532, 18  Sup.  Ct  183,  42  L.  Ed.  568  (10  Amer. 
€rim.  Rep,  547);  Bex  v.  Oreen,  5   Carr.  &  P.  312;  Begina 
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V.  Arnold,  8  Cnrr.  &  P.  021.  The  conditions  surrounding  this 
preliminary  hearing  emphasized  the  propriety  of  tliis  rule.  It 
was  hold  adniidst  considerable  excitement,  and  there  is  uncon- 
tradicted testimony  that  threats  against  the  lives  of  the  accused 
wore  being  made,  unrebuked  by  the  officer  in  whoso  custody  and 
uTulcr  whoso  protection  they  were. 

It  is  also  assigned  as  error  tliat  the  court  gave  this  charge : 
"If  you  believe  from  the  evidence  that  the  defendants  at  the 
bar,  or  either  of  them,  did  not  break  or  enter  this  building,  it 
will  bo  your  duty  to  acquit  them,  or  either  of  them,  that  you 
bolievo  did  not  commit  the  offense."  While  it  is  unquestionably 
the  law  that,  where  the  evidence  proves  a  defendant  innocent 
of  the  crime,  it  is  the  duty  of  the  jury  to  acquit,  the  charge  is 
subject  to  the  criticism  that  it  may  lead  the  jury  to  believe  that 
tlio  defendant  must  prove  his  innocence,  and  not  that  the  State 
must  prove  his  guilt  beyond  a  reasonable  doubt.  As  an  isolated 
proposition,  the  charge  is  misleading,  and  should  not  be  given. 

We  think  it  unnecessary  to  notice  other  assignments,  as  the 
questions  presented  thereby  need  not  arise  on  another  trial. 

Judgment  reversed,  and  a  new  trial  awarded. 

statements  viade  by  a  prisoner,  on  prelUninary  examination,  before 
being  advised  of  his  rights,  are  not  admissible  as  voluntary  confessions. 
In  state  v.  Andrews,  35  Or.  388,  58  Pac.  Rep.  705,  decided  October  30, 
1899,  the  court  said: 

"In  view  of  another  trial,  it  becomes  important  to  consider  some  of 
tlie  alleged  errors  which  may  be  avolde'l  chereat.  Evidence  was  in- 
troduced at  the  trial  which  tended  to  show  that  the  pictures  alleged  to 
have  been  exhibited  by  the  defendant  were  contained  in  a  nickle  in  the 
slot  machine.  The  court,  over  defendant's  objection  and  exception,  per- 
mitted evidence  to  be  offered  of  what  he  said  at  his  preliminary  ex- 
amination before  the  Justice  of  the  peace,  tending  to  show  his  owner- 
ship of  said  pictures,  without  it  being  shown  that  he  was  cautioned  as 
to  his  legal  rights,  or  that  such  statements  were  voluntary.  The  or- 
ganic la^  of  the  State  provides  that  no  person  shall  be  compelled  In 
any  criminal  prosecution  to  testify  against  himself  (Const.  Dr.,  art.  1, 
§  12) ;  and  our  court,  giving  to  this  clause  the  liberal  construction  to 
which  It  is  entitled,  has  held  that,  before  the  confessions  of  a  defend- 
ant can  be  received  In  evidence  In  a  criminal  action,  it  must  appear 
that  th  were  voluntarily  made.  State  v.  Moran,  15  Or.  262,  14  Pac. 
Rep.  41t».  The  transcript  shows  that  the  defendant  Is  an  Indian,  un- 
used to  judicial  proceedings,  who,  in  charge  of  an  ofBcer,  was  present 
before  the  justice  of  the  peace  for  examination  on  a  criminal  charge; 
and  when  the  complaint  was  read.  In  the  absence  of  his  attorney,  made 


128 


AMERICAN  CRIMINAL  REPORTS. 


n.|  1^-11 


statements  which  might  tend  to  Incriminate  him.  The  crime  with  which 
he  was  charged  was  not  within  the  jurisdiction  of  the  Justice's  court 
(Hill's  Ann.  Laws  Or.,  1870),  which  was  powerless  to  do  more  than 
order  him  to  be  held  to  answer  the  charge  (Id.,  §  1608).  The  defend- 
ant could  have  made  a  written  statement  In  that  court  in  explanation 
of  the  facts  alleged  against  him,  but  before  he  could  be  bound  thereby 
it  must  have  appeared  that  he  was  informed  of  his  rights  by  the  mag- 
istrate. Id.,  §§  1594,  1598;  State  v.  Hatcher,  29  Or.  309,  44  Pac.  Rep. 
584.  The  justice's  court  having  no  authority  to  try  the  defendant  for 
the  crime  charged,  his  statements  cannot  be  deemed  a  plea  of  guilty; 
nor  are  they  in  the  nature  of  voluntary  declarations  against  interest, 
made  to  an  officer  or  person  concerning  the  offense.  But  such  state- 
ments were  equivalent  to  testimony  extored  from  him  when  a  prisoner 
at  his  preliminary  examination.  Hla  situation  rendered  what  he  might 
then  say  concerning  his  guilt  In  the  nature  of  a  confession,  and,  there 
being  no  evidence  that  he  was  advised  of  his  rights,  or  cautioned  that 
any  statement  he  should  make  might  be  urged  against  him  In  his  sub- 
sequent trial,  such  confession  was  not  voluntarily  made,  and  the  court 
erred  in  admitting  it  In  evidence.  1  Greenl.  Ev.,  §  225;  3  Rice,  Ev., 
p.  356;  State  v.  Young  (Mo.),  24  S.  W.  Rep.  1038;  Lancaster  v.  State 
(Tex.  Crim.  App.),  31  S.  W.  Rep.  515;  Bradford  v.  State  (Ala.),  16 
So.  Rep.  107." 


State  v.  Geoveb. 
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96  Me.  363—52  Atl.  Rep.  757. 

Decided  April  11,  1902. 

Confessions:*  Promises  of  favor — Subsequent  confession — Burden  of 

proof. 

1.  A  confession  Is  not  admissible  when  made  under  circumstances 

that  show  It  to  have  been  extorted  by  threat  or  obtained  by 
promise  of  favor,  and  made  to  avoid  the  threatened  danger  or  to 
obtain  the  benefit  promised. 

2.  "This  rule  of  exclusion  was  adopted,  not  because  such  confessions 

have  no  probative  force  at  all,  but  out  of  tenderness  for  the  re- 
spondent, in  view  cf  his  unfavorable  and  even  dangerous  posi- 
tion." The  strictness  with  which  the  rule  was  applied  when  the 
accused  was  without  counsel  and  not  permitted  to  testify  has  left 
less  support  in  reason,  and  no  more  can  be  left  to  the  Jury  to  de- 
termine. 

3.  To  make  a  confession  voluntary  it  is  not  necessary  that  It  be  vol> 

unteered;  but  it  may  be  in  response  to  questions. 

4.  After  the  court  admits  a  confession  the  Jury  may  ezcluda  it. 

*See  ConnssioN  In  TabU  of  Toplca 


STATE  V.  GROVER. 


129 


6  In  determining  whether  the  confession  is  admissible  or  not,  the 
court  should  hear  evidence  for  both  sides. 

6.  The  decision  of  the  presiding  judge,  as  to  the  competency  of  a  con- 

fession, is  not  subject  to  review  by  an  Appellate  Court;  but  is  on 
appeal  to  the  Jury  trying  the  case. 

7.  Confessions  are  presumed  to  be  voluntary;  the  burden  being  on 

the  accused  to  remove  that  presumption. 
8  At  the  trial,  three  confessions  were  offered;  one  was  rejected  and 
the  others  admitted  in  evidence.    Held,  no  error.    For  the  facts 
see  opinion. 

E.vceptions    from    Supreme    Judicial    Court,    Cumberland 

County. 

Cleveland  Grover,  being  convicted  of  wilfully  and  malici- 
ously" setting  fire  to  the  dwelling  house  of  another,  brings  eix- 
ceptions  to  the  rulings  of  the  presiding  judge  in  admitting  two 
certain  confessions  in  evidence.     Exceptions  overruled. 

Argued  before  Wiswell,  C.  J.,  and  Emeey,  Whitehouse, 
Steout  and  Peabody,  J  J. 

B.  T.  Whiteliouse,  for  the  State. 
Tf.  H.  Gulliver,  for  the  defendant. 

Ejiery,  J.  The  exceptions  in  this  case  raise  the  question  of 
the  legal  admissibility  in  evidence  of  extrajudicial  confessions 
by  the  respondent  in  a  trial  for  crime.  The  decided  cases  npon 
this  question  are  so  numerous  and  conflicting  that  it  is  useless 
to  attempt  their  consideration.  They  vary  in  different  jurisdic- 
tions, and  also  from  time  to  time  in  the  same  jurisdiction. 
Hence  wo  shall  content  ourselves  with  the  statement  of  a  few 
principles  and  with  a  few  citations. 

Confesisons  by  the  respondent  that  he  committed  the  offense 
for  which  he  is  being  tried  have  prima  facie  some  probative 
force,  and  hence,  as  a  general  rule,  are  admissible  in  evidence 
against  him.  The  value  of  such  evidence  is,  of  course,  wholly  for 
the  jury.  When,  however,  the  confession  was  madvT  under  such 
circumstances  as  to  show  that  it  was  extorted  from  the  respond- 
ent by  some  threat,  or  drawn  from  him  by  some  promise,  and  was 
made  to  avoid  the  evil  threatened,  or  to  obtain  the  good  prom- 
ised, rather  from  a  desire  to  relieve  his  conscience  or  to  state 
the  truth,  it  is  regarded  by  the  law  as  involuntary,  and  hence 
not  to  be  used  against  him.  This  rule  of  exclusion  was  adopted, 
VouXII-9 
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not  because  such  a  confession  has  no  probative  force  at  all,  but 
rather  out  of  tenderness  for  the  respondent,  in  view  of  his  un- 
favorable and  even  dangerous  position.  In  earlier  days,  when 
the  respondent  could  not  have  counsel,  and  could  not  testify  in 
his  own  behalf,  the  courts  were  ordinarily  and  properly  quite 
strict  in  keeping  from  the  jury  evidence  of  confessions  when 
there  was  any  reasonable  doubt  of  their  being  voluntary.  Since 
the  respondent  is  now  allowed  counsel,  and  is  also  allowed  to 
testify  in  explanation  of  his  acts  and  statements,  there  is  less 
reason  for  such  restrictions,  and  more  may  be  left  to  the  jury 
as  to  the  probative  force  of  such  confessions. 

In  this  State,  in  State  v.  Grant,  22  Me.  171,  this  court  quoted 
the  old  rule  of  exclusion  laid  doAvn  by  Waricl'shaU's  Case,  1 
Leach,  298,  and  then  said,  apparently  with  approval,  "This  rule 
appears  to  have  been  limited  by  subsequent  cases,  so  that  there 
must  appear  to  be  some  fear  of  personal  injury,  or  hope  of  per- 
sonal benefit  of  a  temporal  nature,  to  exclude  the  confession." 
In  that  case  the  respondent  was  told  that  he  had  better  confess, 
in  order  to   save  his  brother  from  jail,  but  no  assurance  was 
given  him  that  he  himself  would  fare  any  better  by  confessing. 
A  confession  thus  made  was  held  admissible.     The  statement 
of  the  rule  above  quoted  from  State  v.  Grant  was  approved  in 
Commonwealth  v.  Morey,  1  Gray,  461.      In   a   later  case  in 
Maine  (State  v.  Gilman,  51  Me.  20G,  223)  this  cor  "t  again  said 
•concerning  the  rule  of  exclusion  of  statements  made  by  a  re- 
spondent: "The  true  test  of  admissibility  in  this  class  of  ca?cs  is, 
was  the  statement  offered  in  evidence  made  voluntary — witliout 
compulsion  ?    If  this  proposition  be  answered  in  the  affirmative, 
then  the  statement  is  clearly  admissible  in  principle ;  but,  if  not 
voluntary — if  obtained  by  any  degree  of  coercion — then  it  must 
be  rejected."    In  1  Greenl.  Ev.  219,  it  is  said :  "The  material 
inquiry,  therefore,  is  whether  the  confession  has  been  obtained 
by  the  influence  of  hope  or  fear  applied  by  a  third  person  to  the 
prisoner's  mind." 

To  make  a  confession  voluntary  in  the  legal  sense,  it  is  not 
necessary  that  it  should  be  volunteered,  or  made  without  request 
or  interrogatory.  It  is  voluntary,  though  made  in  answer  to 
questions  or  even  solicitations,  if  it  be  made  from  the  free,  un- 
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restrained  will  of  the  respondent.  Again,  the  constraint,  to 
make  a  confession  involuntary,  must  come  from  without— be 
imposed  by  some  other  person,  apparently  vested  with  power 
to  punish  or  reward.  Hence  if  without  such  outside  interfer- 
ence the  respondent  himself  reasons  that  he  had  better  confess, 
simply  in  order  to  avoid  some  teniporal  evil  impending  over 
hiin,  or  to  obtain  some  temporal  personal  good,  his  confession  is 
still  voluntary ;  being  from  his  unconstrained  Avill.  The  fore- 
o-oinc:  we  think  is  a  sufficient  exposition  of  the  law  of  this  state 
applicable  to  this  case. 

But  the  question  whether  a  particular  confession  offered  in 
evidence  was  voluntary,  or  was  obtained  by  constraint  or  coer- 
cion, as  above  defined,  is  not  a  qiiestion  of  law.  It  is  to  be  deter- 
mined by  evidence.  The  evidence  upon  this  issue  may  be  conflict- 
ing and  confused.  Even  when  the  evidence  is  uncontradicted, 
different  inferences  may  often  be  drawn  from  it  by  different 
men,  and  each  inference  be  logically  possible.  Hence  the  ques- 
tion nuist  be  determined  by  the  presiding  justice,  as  a  question 
of  fact.  In  1  Greenl.  Ev.  219,  it  is  stated  that  the  matter  rests 
wholly  in  the  discretion  of  the  judge.  Upon  exceptions  to  his 
opinion  on  this  question  the  law  court  should  not  reverse  his  de- 
cision merely  because  it  would  itself  have  come  to  a  different 
conclusion,  but  only  when  the  circumstances  are  such  that  it  can 
say,  as  matter  of  law,  that  the  confession  was  not  voluntary  in 
the  legal  sense.  It  will  regard  the  findings  of  the  presiding  jus- 
tice upon  this  question  of  fact,  as  it  does  the  finding  of  a  jury 
upon  questions  of  negligence,  as  entitled  to  stand  unless  the  con- 
trary inference  is  the  only  reasonable  one.  For  the  law  court 
to  sot  aside  a  verdict  of  conviction  merely  because  it  differs  from 
the  presiding  justice  upon  a  preliminary  question  of  fact  which 
must  necessarily  be  decided  by  him  would  cause  intolerable  de- 
lays and  expense  in  the  enforcement  of  the  criminal  law.  At 
the  second  trial  the  evidence  upon  this  preliminary  question 
might  be  very  different  from  that  at  the  first  trial,  and  require 
a  new  decision  upon  the  new  evidence,  subject  to  be  set  aside  by 
the  law  court,  and  so  on  until  it  shall  happen  that  the  trial 
judge  and  the  reviewing  judges  agree  in  their  views  of  the  same 
evidence. 
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It  should  be  remembered  that  if  the  presiding  justice  does 
err  in  his  findirg  of  fact,  and  admits  the  confession  in  evidence 
when  the  justices  of  the  law  court  would  not,  the  respondent 
can  then  appeal  to  the  jury  to  exclude  it  from  consideration  as 
improperly  obtained,  and  can  show  all  the  circumstances  tend- 
ing to  destroy  or  weaken  its  probative  power.  He  can  also  re- 
quire the  presiding  justice  to  instruct  the  jury  it  should  not 
give  credit  to  the  confession  if  thus  improperly  obtained. 

In  Commonwealth  v.  Preece,  140  Mass.  276,  5  N.  E.  Eep. 
494,  the  court  said :  "When  a  confession  is  offered  in  evidence, 
the  question  whether  it  is  voluntary  is  to  be  decided  by  the  pre- 
siding justice.  If  he  is  satisfied  that  it  is  voluntary,  it  is  admissi- 
ble ;  otherwise  it  should  be  excluded."  After  reviewing  the  evi- 
dence, the  court  further  said :  "As  the  evidence  was  conflicting, 
we  cannot  say,  as  matter  of  law,  that  the  decision  of  the  presid- 
ing justice  admitting  the  evidence  was  erroneous."  In  Com- 
monwealth V.  Culver,  126  Mass.  464.  it  was  held  that  upon  this 
preliminary  question  the  presiding  justice  was  bound  to  hear 
evidence  offered  by  the  respondent,  as  well  as  the  evidence  of- 
fered by  the  State. 

It  remains  to  apply  these  legal  principles  to  the  case  at  bar. 
The  respondent  was  arrested  and  indicted  for  setting  fire  to  tlie 
dwelling  house  of  Mrs.  McKeen.  After  the  constable  had  ar- 
rested the  respondent,  he  drove  with  him  to  the  selectmen's  of- 
fice, and  called  out  the  chairman  of  the  board.  On  the  chairman 
reaching  the  carriage,  the  constable  said,  "This  is  the  boy  that 
set  the  fire."  The  selectman  said,  "Did  you  set  this  fire,  Clcvc  T 
He  answered  that  he  did.  The  selectman  then  asked  how  he 
did  it,  and  he  answered  that  he  wanted  to  get  even  with  !Mra. 
McKeen.  The  next  day  the  insurance  commissioner,  Mr.  Carr, 
in  company  with  the  selectman  and  the  constable,  visited  the 
respondent  in  his  room  in  the  police  station,  and,  after  introduc- 
ing himself,  told  him  he  was  under  no  obligation  to  make  any 
statement.  The  respondent  answered:  "That  is  all  right.  I 
committed  the  crime,  and  I  know  I  have  got  to  be  punished  for 
it." 

It  is  not  contended  that  at  either  of  these  interviews  anything 
was  said,  in  the  way  of  threat  err  promise,  to  induce  a  confession 
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of  guilt;  but  the  respondent  does  contend  that  these  confes- 
sions were  directly  induced  by  threats  and  promises  made  by 
the  constable  at  the  time  of  the  arrest.  The  only  evidence  as 
to  these  is  from  the  constable  himself.  Upon  cross-examination 
he  detailed  his  conversation  with  the  respondent  as  to  his  where- 
abouts at  night  during  the  week  of  the  fire  and  on  the  night  of 
the  fire,  and  as  to  his  trouble  with  Mrs.  McKeen,  and  then  said, 
after  respondent  denied  his  guilt :  "I  told  him  I  thought  I  had 
evidence  enough,  of  some  matches  he  had  purchased,  and  told 
him  I  didn't  think  it  would  be  any  worse  for  him,  if  he  done  it, 
not  to  lie  about  it,  than  it  would  to  own  up.  And  we  talked 
along  a  little  while,  and  he  says :  'Everybody  in  Brunswick  dis- 
likes me.  I  don't  care  what  happens  to  me.  I  might  just  as 
well  own  up  that  I  set  the  fire.' "  The  constable  also  testified 
that  he  might  have  said  to  the  respondent  that  it  would  be  better 
for  him  to  tell  the  truth ;  that  he  used  the  words :  "I  don't  want 
you  to  lie  to  me  I  want  you  to  tell  me  the  truth."  The  con- 
stable vigorously  denied  that  he  made  any  threats  or  promises 
of  what  would  or  might  happen  to  the  respondent  in  case  he  de- 
nied or  admitted  his  guilt. 

The  presiding  justice  excluded  from  the  jury  the  confession 
thus  made  to  the  constable,  but  admitted  the  confessions  made 
to  the  chairman  of  the  selectmen  and  to  the  insurance  commis- 
sioner. The  ruling  admitting  those  confessions  was,  of  course, 
based  on  his  finding,  as  matter  of  fact,  that  they  were  not  made 
as  the  result  of  any  threats  or  promises  made  by  the  constable 
which  constrained  the  free  will  of  the  respondent. 

When  it  is  remembered  that  in  the  absence  of  evidence  all 
confessions  are  presumed  to  be  voluntary,  and  the  burden  is  on 
the  respondent  to  rebut  that  presumption  by  evidence,  we  can- 
not be  expected  to  say,  upon  this  evidence,  and  against  the  find- 
ing of  the  presiding  justice,  that  his  inference  from  the  evi- 
dence was  logically  impossible ;  that,  as  matter  of  law,  the  con- 
fessions admitted  were  the  result  of  threats  or  promises  of  a 
temporal  nature. 

Exceptions  overruled.    Judgment  for  the  State. 

Note.— Wften  one  confession  is  incompetent,  because  procured  by 
promises,  suggestions  or  threats,  subsequent  confessions,  not  remote  in 
range  of  time,  are  presumed  to  result  from  the  same  promises,  sugges- 
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tiona  or  threats;  unless  such  presumption  is  rebutted  by  the  evidence, 
or  the  circumstances  surrounding  the  confession.  Barnes  v.  State,  36 
Tex.  356;  State  v.  Sims,  43  La.  Ann.  532,  9  So.  Rep.  113;  and  notes  11 
Am.  Grim.  Rep.  290;  also  Whitley  v.  State;  Williams  v.  State;  State  v. 
Force;  McNish  v.  State,  and  Mackmasters  v.  State  in  the  present  vol- 
ume. 

The  Court  below  having  rejected  the  first  confession  as  one  pro- 
cured by  Improper  Influence,  the  second  and  third  confessions  follow- 
ing without  any  considerable  lapse  of  time,  would  be  presumed  to 
result  from  the  same  influence,  unless  the  contrary  appears  from  the 
evidence,  the  circumstances,  or  from  the  confessions  themselves.  This 
presumption  finds  support  in  the  fact  that  the  second  confession  was 
made  while  the  prisoner  was  still  In  the  actual,  and  we  might  say 
the  physical,  custody  of  the  constable  and  In  his  presence  and  hear- 
ing, while  the  third  confession  was  both  In  the  presence  of  the  con- 
stable and  the  selectman.  The  frankness  with  which  the  prisoner 
spoke,  and  the  caution  given  by  the  insurance  commissioner,  to- 
gether with  the  manner  and  character  of  the  wltnessei',  and  other 
matters  which  naturally  would  not  appear  in  the  opinion,  may  have 
furnished  a  proper  basis,  upon  which  the  court  in  the  exercise  of  a 
sound  discretion  was  Justified  In  admitting  those  confessions. 

The  record  before  the  Supreme  Court,  probably  contained  much 
more  evidence  on  this  phase  of  the  case  than  Is  recited  In  the  opinion; 
but  from  the  statements  in  the  opinion,  it  would  seem  that  at  least  the 
second  confession  was  subject  to  the  presumption,  that  it  was  bur- 
dened by  the  same  Infirmity,  which  In  the  opinion  of  the  court  below, 
rendered  the  first  confession  incompetent. 

Under  one  of  the  rules  announced  in  the  above  opinion  the  action  of 
the  court  belov,-  In  excluding  the  first  confession,  unless  clearly  erron- 
eous, should  be  accepted  as  conclusive,  leaving  as  the  sole  inquiry: 
Were  the  second  and  third  confessions  tainted  with  the  infirmities  of 
the  first?  Wandering  from  this  issue  in  an  effort  to  announce  general 
rules  as  to  confessions,  the  court  rendered  an  opinion  not  only  self- 
contradictory,  but  at  variance  with  both  the  law  and  the  history  of 
confessions. 

A  paradox. — It  Is  dlflBcult  to  understand  why  a  confession  made  by 
a  prisoner  "to  avoid  the  evil  threatened,  or  to  obtain  the  relief  prom- 
ised, rather  than  from  a  desire  to  relieve  his  conscience  or  to  state 
the  truth  ...  is  regarded  by  the  law  as  involuntary,  and  hence 
not  to  be  used  against  him;"  yet,  that  this  rule  was  adopted,  "not  be- 
cause such  a  confession  has  no  probltlve  force  at  all,  but  rather  out 
of  tenderness  for  the  respondent  in  view  of  his  unfavorable  and  even 
dangerous  position." 

Courts  are  instituted  to  administer  the  law,  and  evidence  is  used 
as  a  means  of  ascertaining  the  truth.  That  which  prima  facie  does 
not  assist  the  court  in  ascertaining  the  truth  does  not  possess  the  char- 
acter or  true  quality  of  evidence,  and  Is  Incompetent  and  even  dan- 
gerous to  the  course  of  justice;  while  that  which  assists  In  determin- 
itjg  the  Issue,  Is  always  acceptable,  unless  excluded  by  the  doctrine  of 
public  policy. 
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If  tenderness  toward  the  accused  excludes  one  class  of  testimony, 
why  not  exclude  all  testimony  because  of  Its  tendency  to  produce 
harsh  results;  or  in  case  of  conviction,  sentence  the  accused  to  be  Im- 
prisoned in  the  parlor,  or  to  be  hung  by  a  rope  of  entwined  sunbeams. 

But  the  court  insists,  that  since  defendants  in  criminal  cases  have 
been  granted  the  privilege  of  counsel  and  the  right  to  testify  in  their 
own  behalf,  the  reason  for  such  "tenderness"  has  ceased.  Thus  an  in- 
voluntary confession  bearing  the  impress  of  falsity,  and  extorted  from 
one  who  has  no  counsel.  Immediately  upon  the  employing  of  counsel 
becomes  a  voluntary  statement  freely  flowing  from  the  fount  of  truth; 
and  that  the  granting  of  the  right  to  testify  (a  right  which  should 
always  have  been  recognized),  opens  the  door  for  the  admission  of  in- 
voluntary and  doubtful  confessions  in  evidence,  which,  to  refute  or  ex- 
plain, obHgatfts  the  defendant  to  present  himself  (at  least  to  some  de- 
gree), as  a  self-impeached  witness,  whose  statements  may  have  but 
little  weight  with  the  jury.  Jurors  may  be  gentlemen  of  high  order 
of  honor  and  intelligence;  but  they  are  not  presumed  to  readily  and 
fully  comprehend  the  policy  of  the  law  based  upon  judicial  experience; 
and  may  place  more  reliance  upon  a  false  confession  than  upon  a 
truthful  statement  made  by  the  defendant  as  a  witness. 

Commomvealth  v.  Morey  cited  In  the  opinion  rather  refutes  than  sus- 
tains the  doctrine  announced;  see  quotation  from  this  case  on  page  61 
of  the  present  volume. 


Commonwealth  v.  Antaya. 

184  Mass  326—68  N.  E.  Rep.  331. 
Decided  Oct.  22,  1903. 


Confessions:*  Province  of  court  and  jury  in  passing  upon  confessions. 

"When  a  confession  is  offered  In  evidence,  the  question  whether  it 
is  voluntary  Is  to  be  decided  primarily  by  the  presiding  justice. 
If  he  is  satisfied  that  it  is  voluntary,  it  is  admitted,  otherwise  it 
is  rejected.  But,  even  if  it  is  admitted,  the  jury  may  disregard 
It  if  they  are  not  satisfied  that  it  Is  voluntary." 

E.xooptions  from  the  Superior  Court,  Worcester  County; 
Hon.  J.  11,  Hardy.  Judge. 

Felix  Antaya,  convicted  of  larceny,  brings  exceptions.  Ex- 
ceptions overruled. 


Charles  C.  Milton,  H.  H.  Thayer  and  J.  P.  Morrissey,  for 
the  appellant. 
Bochwood  Hoar  and  George  P.  Taft,  for  the  Commonwealth. 

♦See  Confession  in  Table  of  Topics. 
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Hammond,  J.  "When  a  confession  is  offered  in  evidence,  tho 
question  whether  it  is  voh^^^tary  is  to  be  decided  primarily  by 
the  presiding  justice.  If  he  is  satisfied  that  it  is  vohintary,  it  is 
admitted ;  otberwise  it  is  rejected.  But,  even  if  it  is  admitted, 
the  jury  may  disregard  it  if  they  are  not  satisfied  that  it  is 
vohmtary.  Commonwealth  v.  Preece,  140  Mass.  276,  5  K".  E. 
Eep.  494;  Commonwealth  v.  Bond,  170  Mass.  41,  48  X.  E. 
Eep.  756;  Commonwealth  v.  Eeagan,  175  Mass.  335,  50 
K  E.  Eep.  577,  78  Am.  St.  Rep.  496,  and  cases  cited.  In 
putting  in  its  case  the  government  introduced  two  witnesses, 
who,  against  the  objection  of  the  defendant,  were  allowed  to 
testify  to  certain  statements  made  by  him  in  the  nature  of  a  con- 
fession. It  is  to  be  assumed  that  at  the  time  this  evidence  was 
offered  the  presiding  justice,  upon  the  case  as  it  then  stood,  was 
of  opinion  that  tlie  confession  was  voluntary.  It  was  therefore 
properly  admitted  at  that  stage  of  the  case,  unless,  as  matter  of 
law,  the  judge  was  not  justified  in  coming  to  that  conclusion. 
Commonwealth  v.  Bond,  170  Mass.  41,  43,  48  N.  E,  Rep.  75G. 
Without  here  reciting  the  evidence  in  detail,  it  is  sufficient  to 
say  that  it  warrants  the  conclusion.  The  first  request,  tliere- 
f»re,  was  properly  refused. 

It  subsequently  appeared  that  one  Shea,  a  police  officer,  "took 
part  after  a  while  in  the  conversation  with"  the  defendant,  and 
told  him  "it  v.'ould  be  better  for  him  and  all  concerned  to  toll 
the  tnitli."  The  Government  witnesses  testified  that  Shea  did 
not  say  this  to  the  defendant  until  the  latter  had  made  the  whole 
confession  testified  to  by  them.  The  defendant  testified  that 
Shea's  statement  was  made  earlier  in  the  conversation,  and  be- 
fore parts  of  the  confession  put  in  by  the  Government  had  been 
made.  Upon  this  the  jury  were  instructed  not  to  consider  any 
of  the  conversation  which  they  found  to  be  subsequent  to  the 
statement  of  Shea.  It  is  now  argued  by  the  defendant  that  it 
was  the  duty  of  the  judge  either  to  pass  upon  the  confession  as 
a  whole,  or  to  designate  what  part  was  made  before  Shea's  state- 
ment, and  to  admit  only  that  part;  and  that  the  action  of  tho 
court  in  leaving  to  the  jury  the  question  of  the  dividing  line  Avas 
wrong.  It  is,  to  say  the  least,  doubtful  whether  this  point  is 
open  to  the  defendant  upon  this  record.    He  was  trying  to  have 
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the  whole  confession  excludedj  and  the  instruction  to  the  jury 
to  disregard  the  portion  made  after  Shea's  statement  was,  to 
that  extent,  favorable  to  him.  The  court  was  not  asked  to  find 
the  dividing  line,  and  the  defendant  does  not  appear  to  have  ex- 
cepted to  tliis  method  of  leaving  the  question  to  the  jury,  except 
so  far  as  it  was  inconsistent  with  the  request  that  the  whole  be 
excluded.  But.  if  the  point  be  open,  the  obvious  answer  is  that, 
even  if  it  was  the  duty  of  the  judge  to  pass  upon  the  question 
as  a  whole,  there  is  nothing  in  the  record  to  show  that  he 
did  not  do  it.  Indeed,  the  fair  inference  from  the  record 
is  tliat,  so  far  as  respected  the  preliminary  question  of  ad- 
mission, he  was  of  the  opinion  that  the  whole  confession  was 
made  prior  to  Shea's  statement.  Since,  however,  the  jury  had 
the  right  to  pass  finally  upon  that  question,  the  matter  was  left 
to  thcn>.  and  they  were  instructed  to  act  as  they  should  find  the 
facts  to  be.  This  was  in  accordance  with  the  well-established 
practice.  Commonwealth  v.  Cujfee,  108  Mass.  28.5.  See,  also, 
cases  cited  in  Commonwealth  v.  Reagan,  175  Mass.  335,  56 
N.  E.  Rep.  577,  78  Am;  St.  Rep.  496. 

The  second  request  would  have  rcquinnl  the  jury  to  reject 
the  confession  even  if  any  part  of  the  conversation,  in  no  way 
material  to  the  questions  involved,  had  been  omitted  from  the 
evidence.    It  was  therefore  rightly  refused. 

Exceptions  overruled. 


fen 


State  v.  Paekee. 


132  N.  C.  1014—43  S.  E.  Rep.  830. 

Decided  April  7,  1903, 

Confessions* — Practice:  Drawing  the  jury — Confession  under  oath — 

Warning. 

1.  Where  jurors  have  been  drawn  In  the  presence  of  the  court  by  a 
boy  over  ten  years  old,  no  challenge  being  made  to  the  array,  and 
the  jurors  being  apparently  satisfactory  to  both  the  State  and  the 
defendant,  the  objection  comes  too  late  on  motion  in  arrest  of 

judgment. 

♦See  Confession  in  Table  of  Topics. 
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2.  The  statutes  of  North  Carolina  permit  the  committing  magistrate 

to  examine  the  defendant;  but  he  must  first  imform  the  defend- 
ant of  his  right  to  refuse  to  answer  any  question,  and  that  his 
silence  will  not  In  any  degree  be  used  against  him.  The  magis- 
trate has  no  power  to  require  such  examination  to  be  under  oath. 
If  an  oath  Is  administered,  the  answers  of  the  defendant  will  be 
regarded  as  statements  made  under  compulsion. 

3.  Answers  of  a  defendant  taken  under  oath  before  a  committing  mag- 

istrate, are  not  competent  to  be  used  upon  the  trial;  nor  are  they 
proper  subjects  for  comments  by  a  prosecuting  attorney;  nor  do 
they  furnish  a  basis  for  cross-examination. 

Appeal  from  the  Superior  Courfc,  Dumham  County;  Hon. 
^FcNeill,  Judge. 

John  Parker,  being  convicted  of  crime,  appeals.    Reversed. 

Jones  Fuller,  for  the  appellant 

Robert  D.  Gilmer,  Attorney  General,  for  the  State. 

Walker.  J.  The  defendant  was  indicted  for  unlawfully  and 
carnally  knowing  and  abusing  a  female  under  the  age  of  ton 
years;  the  indictment  having  l)cen  drawn  and  found  under  sec- 
tion 1101  of  the  Code,  by  which  the  offense  is  made  a  capital 
felony.  The  defendant  was  convicted,  and  to  the  judgment  pro- 
nounced he  excepted  and  appealed.  lie  assigns  two  errors  ns 
having  been  committed  by  the  court  during  the  course  of  the 
trial. 

A  special  venire  of  twenty-five  freeholders  was  summoned 
under  the  order  of  the  court,  whose  names  were  di*awn  from 
the  jury  box,  in  the  presence  and  under  the  direction  of  the 
court,  by  a  boy  who  was  over  ten  years  of  age,  and  five  of  the 
jurors  so  drawn  were  taken  and  served  upon  the  jury.  There 
does  not  appear  to  have  been  any  challenge  or  objection  to  any 
of  them.  So  far  as  it  does  appear,  they  were  each  and  all  per- 
fectly acceptable  to  the  State  and  defendant.  After  the  verdict 
of  guilty  had  been  returned  by  the  jury,  the  defendant,  through 
his  counsel,  moved  in  arrest  of  judgment  upon  the  ground  that 
the  special  venire  had  been  drawn  by  a  boy  over  ten  years  of 
age,  and  that  five  of  the  venire  had  served  as  jurors  in  the  case. 
The  motion  of  the  defendant  to  arrest  the  judgment  was  prop- 
erly overruled.    It  was  too  late  after  the  verdict  to  present  any 
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objection  to  the  manner  of  solocting  the  jixrors  for  the  spccinl 
voiiiro  by  a  motion  in  arrest  of  judgment.    Even  if  tlie  motion 
be  trofttofl  as  substantially  one  for  a  venire  de  novo  (and  in  a 
case  of  this  magnitude  we  would  be  so  disposed  to  treat  it,  at 
least  witli  the  consent  of  the  Attorney  General,  provided  that 
tliero  WHS  real  merit  in  the  motion),  it  could  not  be  sustained. 
ns  the  proper  method  of  taking  advantage  of  tiic  irregularity 
is  by  a  challenge  to  the  array,  or  by  a  motion  to  quash  the  panel 
before  the  jury  are  sworn  and  charged  with  the  case.     As  this 
was  not  done,  there  was  a  waiver  of  the  objection,  and  the  dc>- 
fcndaut  forfeited  his  right  to  insist  upon  it  thereafter.     The 
reguliitions  and  requirements  concerning  the  drawing  of  a  jury 
or  of  a  si)ecial  venire   may  be    directory,  but  they  should  bo 
strictly  observed.    A  failure,  though,  to  follow  the  directions  of 
the  statute,  will  not  invalidate  the  panel  in  the  absence  of  bad 
faith  or  corruption,  or  otlier  adequate  cause  for  setting  it  aside. 
State  V.  Perry,  122  :N".  C.  1021,  29  S.  E.  Rep.  38-1;  State  v. 
Dixon,  131  K  C.  810,  42  S.  E.  Rep.  944.    In  State  v.  Under- 
wood, 28  N.  C.  96,  where  the  grand  jury  was  drawn  by  a  boy 
thirteen  years  of  age,  and  it  was  contended  that  snch  illegal 
drawing  might  have  affected  the  composition  of  the  petit  jury, 
the  prisoner  moved  for  a  new  trial,  and  also  in  arrest  of  judg- 
ment ;  and  the  court  held  that  the  objection,  if  a  valid  and  suffi- 
cient one  at  any  time,  should  have  been  made  after  the  petit  jury 
were   sworn,  and  should  be  in  the  form  of  a  challenge  to  the 
array.    We  believe  the  general  rule  to  be  that,  where  the  objec- 
tion is  to  the  whole  list  or  panel,  it  niiist  be  taken  by  challenge  to 
the  array  or  by  motion  to  quash  the  panel,  which  must  be  made 
as  soon  as  the  facts  which  warrant  it  become  known ;  and  it  is 
generally  held  that  the  challenge  or  objection  must  be  interposed 
before  entering  on  the  formation  of  the  jui'y,  and  before  the  in- 
terposition of  challenges  to  the  polls,  or  before  the  jury  has  been 
completed  or  made  up  or  has  been  st,  orn,  or  before  entering  on 
the  trial ;  and  it  is  certainly  too  late  after  trial  and  verdict,  on  a 
motion  for  a  new  trial.    12  Enc.  PI.  &  Practice,  424;  State  v. 
Speahs,  94  N.  C.  865 ;  State  v.  Boon,  82  N.  C.  637 ;  State  v. 
Douglass,  63  N.  C.  500.      The  court  therefore  did  not  err  in 
overruling  the  motion  to  arrest  the  judgment. 
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But  we  think  there  was  error  committed  by  the  court  in  the 
admission  of  testimony  to  which  the  defendant  duly  objected, 
which  entitles  him  to  a  new  trial.  The  defendant  testified  in 
his  ovm  behalf  after  the  State  had  close  its  evidence,  and  on  the 
cross-examination  the  solicitor  was  permitted  to  ask  hini  if  his 
3tatcmcnts  during  the  trial  below  did  not  contradict  that  miule 
at  the  preliminary  hearing  before  the  committing  magistrate, 
and  proposed  to  call  his  attention  to  certain  statements  of  the 
defendant  contained  in  the  evidence  before  the  magistrate, 
which  had  been  reduced  to  writing  and  signed  and  sworn  to  by 
him.  It  appeared  that  the  defendant  had  been  sworn  before  ho 
testified  at  the  investigation  before  the  magistrate,  and  that  his 
testimony  was  taken  in  the  presence  of  other  winesses.  It  is 
also  stated  in  the  case  that  he  was  examined  by  the  magistrate 
"after  being  cautioned."  That  is  all.  It  does  not  appear  in 
what  Avay  ho  was  cautioned  or  what  was  said  to  hira  by  the  mag- 
istrate before  he  testified.  It  is  provided  by  the  statute  (Code, 
§§  1145-1149)  that,  after  examining  the  complainant  and  the 
witnesses  for  the  prosecution,  the  magistrate  shall  then  pro- 
ceed to  examine  the  prisoner.  The  examination  shall  not  bo 
on  oath,  and  before  he  is  examined  the  prisoner  shall  be  in- 
formed of  the  charge  against  him,  and  shall  be  allowed  reasona- 
ble time  to  send  for  and  advise  with  counseh  At  the  commence- 
ment of  the  examination  the  prisoner  shall  be  informed  by  tho 
magistrate  that  ho  is  at  liberty  to  refuse  to  answer  any  question 
that  may  be  put  to  him,  and  that  his  refusal  to  answer  shall  not 
be  used  to  his  prejudice  at  any  stage  of  the  proceeding.  An- 
swers shall  be  read  to  the  prisoner,  when  he  may  correct  or  add 
to  them;  and,  when  made  conformable  to  what  he  declares  is 
the  truth,  they  shall  be  certified  and  signed  by  the  magistrate. 
After  the  examination  of  the  prisoner  is  completed,  his  wit- 
nesses, if  he  have  any,  shall  be  sworn  and  examined,  and  ho 
may  have  the  assistance  of  counsel  in  such  examination.  Tho 
witnesses  produced  on  the  part  either  of  the  prisoner  or  of  the 
prosecution  shall  not  be  present  at  the  examination  of  the  pris- 
oner. The  provisions  of  this  statute,  which  is  substantially  a 
copy  of  that  of  11  &  12  Vict...  which  was  itself  an  amendment 
and  enlargement  of  the   earlier  statutes  of  2  &  3  Phillip  & 
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!^^nry  and  7  Geo.  IV  on  tho  same  subject,  have  received  a  uni- 
fonn  interpretation,  so  far  as  they  aflfect  tho  particular  quesion. 
uiulor  consideration.  It  was  intended  by  them  to  safeguard 
tlio  rights  of  the  prisoner  as  guaranteed  by  tlie  law,  and  to  afford 
liiin  every  protection  against  imposition,  oppression,  or  undue 
inlUu'uce,  so  that  what  ho  may  say  in  any  investigation  in  re- 
gard to  the  accusation  against  him  may  be  entirely  voluntary. 
This  provision  of  tho  law  should  at  all  times  and  under  all  cir- 
ciunstiinccs  be  rigidly  observed.  It  was  tho  purpose  and  intent 
tlint  tho  person  under  examination,  who  is  accused  of  crime^ 
should  ff'ol  free  to  admit  or  deny  his  guilt,  and  the  oath  which 
is  furhiddcn  by  statute  deprives  him  of  this  perfect  freedom. 
We  must  hold,  therefore,  as  it  has  always  been  determined  hj 
tliis  niid  other  courts,  that  any  admission  or  confession  made  by 
tho  pris(jncr  before  the  committing  magistrate,  whether  reduced 
to  Avriting  or  not,  which  was  made  while  he  was  under  the  com- 
pulsion of  an  oath,  was  not  voluntarj',  and  should  not  have  been 
recoivod  in  evidence;  nor  should  the  solicitor  have  been  allowed 
to  refer  to  it  or  to  comment  upon  it,  or  to  use  it  either  directly 
or  iiuliroctly  for  the  purpose  of  contradicting  the  defendant 
on  tho  cross-examination  of  him.  State  v.  Broughton,  29  N.  C. 
90,  45  Am.  Dec.  507 ;  State  v.  Matthews,  66  N.  C.  106 ;  State 
V.  Young,  GO  N.  C.  127.  The  rule  in  regard  to  the  confession 
of  a  prisoner,  made  while  under  oath,  was  so  strictly  enforced 
in  England  thnt  when  the  magistrate  returned  his  examination 
in  writing  to  the  court,  and  it  was  therein  stated  that  the  pris- 
oner was  sworn,  the  prosecution  was  not  allowed  to  contradict 
this  averment.  Reg.  v.  Pikesley,  9  C.  &  P.  124 ;  Rex  v.  Rivers,. 
7  C.  &  P.  177 ;  Rex  v.  Smith,  1  Starkie,  242.  This  is  not  the 
rule  here,  and  it  is  merely  referred  to  in  order  to  show  with 
what  strictness  the  rule  was  sometimes  enforced,  and  how  care- 
ful the  courts  have  been  to  see  that  the  prisoner,  at  the  time  his 
statement  was  made  before  the  magistrate,  was  absolutely  free 
and  unrestrained. 

It  does  not  appear  in  this  case  that  the  prisoner  was  cautioned 
as  required  by  the  statute ;  that  is,  in  the  manner  therein  pre- 
scribed. It  merely  appears  that  "he  was  cautioned,"  but  in 
what  this  caution  consisted — ^whether  he  was  advised  as  to  his. 
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rights  or  told  by  the  magistrate  that  he  was  at  liberty  to  refuse  to 
answer  any  question  put  to  him,  and  that  his  refusal  to  answer 
could  not  be  used  against  him  at  any  <iige  of  the  proceedings, 
or  what  was  said  to  him  in  this  concoction — in  no  way  appears. 
The  prisoner  objected  to  the  use  of  this  written  statement  by  the 
solicitor  on  two  grounds:  (1)  That  the  statement  was  taken 
while  he  was  under  oath;  (2)  that  it  was  taken  in  the  presence 
of  other  Avitnesses.  The  defendant  did  not  specially  assigii  as 
one  of  the  grounds  of  objection  that  he  was  not  properly  can- 
tioned  by  the  magistrate,  but  we  think  it  sufficiently  appears 
that  the  objection  was  really  directed  against  the  statement  it- 
self, as  having  been  procured  in  violation  of  the  statute;  and 
we  have  so  treated  it,  as  we  are  disposed  in  cases  of  this  kind 
to  be  somewhat  liberal  in  our  construction  of  what  has  been 
saic:  and  done,  so  as  to  ascertain  the  real  contention  of  counsel, 
and  to  decide  the  case  upon  its  substantial  legal  merits,  Avithoiit 
too  much  regard  for  mere  matters  of  fomi.  The  judge  slionld 
have  found  as  a  fact  whether  the  proper  caution  was  gi\'en  to 
the  defendant  before  he  testified  or  made  his  statement  at  the 
trial  before  the  magistrate,  but,  instead  of  doing  oO,  it  appoars 
from  the  case  that  n(i  inquiry  whatever  was  made  into  the  mat- 
ter, and  the  court  male  its  ruling  upon  the  bare  statement  that 
the  prisoner  "had  been  cautioned."  That,  in  our  opinion,  was 
not  sufficient.  Mr.  Archbold  says:  "This  statute  was  enacted 
as  a  humane  provision  of  the  English  law  to  prevent  a  prisoner 
from  committing  himself  by  any  unadvised  admission,  which 
othenvise,  in  his  confusion  arid  agitation  arising  from  the  pro- 
ceeding against  him,  he  might  make  without  calculating  on  its 
consequences.  It  is  in  the  true  spirit  of  fairness  toward  tlie 
prisoner  which  distingitishes  the  administration  of  criminal  jus- 
tice in  this  country  from  its  administration  in  any  other  coun- 
try in  Europe."  1  Arch.  Cr.  Pr.  &  PI.  (6ih  ed.),  pp.  131,  102. 
The  defendant  was  entitled  to  have  the  statement  excluded 
from  the  consideration  of  the  jui-y,  when  his  objection  to  it  was 
made,  for  the  reasons  we  have  given,  and  in  failing  to  excludo 
it  the  court  erred  to  the  prejudice  of  the  defendant.  The  ver- 
dict must  therefore  be  set  aside,  and  a  new  trial  awarded,  i^ew 
triaL 
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McVeigh  v.  State. 


43  Tex.  Crim.  Rep.  17—62  S.  W.  Rep.  757. 

Decided  May  1.  1901. 

Confessions:* — Wcrning — Promises  of  favor — Test  as  to  competency 
of  confessions — Instructions — Corpus  delicti. 

1.  The  warning  to  be  given  a  prisoner  under  the  Texas  statute  is 

that  the  confession  can  be  used  against  him;  not  that  it  can  be 
used  for  or  against  him.  (See  also  Ouin  v.  State,  11  Am.  Crim. 
Rep.  259—50  S.  W.  Rep.  350.) 

2.  Where  there  is  a  conflict  of  testimony  as  to  the  warning  given,  if 

the  confession  Is  admitted,  the  court  should  Instruct  the  jury 
upon  the  law  in  relation  thereto. 

3.  A  citizen  who  was  acting  with  the  sheriff  in  charge,  told  the  pris- 

oner that  if  he  would  confess,  he  would  go  upon  the  prisoner's 
bond  and  have  the  district  attorney  dismiss  the  case;  after  which 
the  sheriff  remarked  that  he  would  not  go  that  far,  but  he  would 
use  his  influence  to  make  it  lighter  for  the  prisoner.  Held,  the 
confession  thereby  obtained  was  incompetent. 

4.  The  real  test  is,  whether  under  all  of  the  circumstances,  a  confes- 

sing mind  was  influenced  in  such  a  manner  as  to  render  its  utter- 
ance of  doubtful  character.  The  hope  to  bring  brief  temporal  ben- 
efit, or  to  avert  punishment,  however  slight,  renders  the  confession 
Inadmissible. 

5.  An  instruction  that  the  jury  should  find  the  defendant  guilty,  if  the 

jurors  believe  the  confession  to  have  been  voluntarily  made,  is 
erroneous,  in  that  it  directs  a  verdict  on  the  confession,  without 
other  proof  of  the  corpus  delicti. 
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Appoal  from  the  District  Court,  Fayette  County ;  Hon.  L.  W. 
Moore,  Special  Judge. 
Martin  McVeigh,  convicted  of  hurglary,  appeals.    Eeversed. 

Lane  &  Eram^e,  for  the  appellant. 

Robert  A.  John,  Assistant  Attorney  General,  for  the  State. 

Henderson,  J.  Appellant  was  convicted  of  burglary,  and 
his  punishment  assessed  at  two  years'  confinement  in  the  peni- 
tentiary. 

The  State  introduced  appellant's  confession  against  him. 
Appellant  excepted  on  the  ground  that  he  was  under  arrest  at 

*See  CoNFEBSioN  in  Table  of  Topics. 
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the  time  the  confessions  were  made,  and  was  not  properly 
warned,  and,  if  properly  warned,  that  the  confessions  were 
made  to  officers  under  promises  of  reward  and  persuasion.  The 
State's  witnesses  (the  sheriff  and  his  deputy)  testify  that  a 
proper  warning  was  given,  to  wit.  that  they  told  appellant  be- 
fore he  confessed  to  the  theft  that  same  would  be  used  ag;i  \ 
him  as  evidence.  E.owever,  appellant  introduced  two  witnesses 
who  stated  that  the  warning  given  was  that  his  statement  could 
be  used  for  or  against  him.  If  this  was  the  warning  given,  this 
confession  was  not  admissible.  Guinn  v.  State,  39  Tex.  Cr.  R 
257,  45  S.  W.  Eep.  694;  Unsell  v.  State,  39  Tex.  Cr.  R.  330, 
45  S.  W.  Rep.  1022.  If  this  were  the  only  question  made  as 
to  the  warning  given,  it  being  a  matter  of  controversy  as  to  the 
character  of  warning,  one  being  legal  and  the  other  illegal,  we 
would  hold  that  a  proper  charge  of  the  court,  submitting  this 
issue  to  the  jury,  was  the  correct  practice.  The  charge,  how- 
ever, was  defective  in  other  respects,  which  we  will  point  out 
hereafter.  As  stated  before,  it  was  also  objected  to  the  confes- 
sion that,  although  the  warning  given  may  have  been  a  legal 
one,  yet  it  was  made  under  such  promises  by  the  officers  as  to 
render  it  inadmissible.  If  there  was  any  controversy  between 
the  witnesses  as  to  what  was  said  by  the  officers  to  the  defend- 
ant, the  court  might,  by  a  proper  charge,  have  submitted  this 
issue  to  the  jury.  But  the  officers  themselves  admit  that  they 
used  some  language  of  a  persuasive  character.  Loessin  sliou.i 
that  he  knew  Dr.  Clark  was  a  friend  of  defendant,  and  was 
using  him  to  got  a  confession  from  him.  Clark,  it  seems,  told 
defendant;  if  he  would  make  a  confession  and  tell  who  was  as- 
sisting him  in  taking  the  seed,  they  would  get  the  district  attor- 
ney to  dismiss  the  case  against  him.  The  sheriff  thereupon 
stated  he  would  not  go  that  far,  but,  if  he  would  tell  about  it, 
it  might  go  lighter  with  him.  Deputy  Sheriff  Eilers  says  he 
told  him  he  ought  to  tell  it,  and,  if  he  did,  it  might  go  lighter 
with  him.  and  he  had  known  men  to  be  turned  loose  by  turning 
State's  evidence.  Clark  says  he  told  defendant,  if  he  would  con- 
fess, he  would  go  on  his  bond,  and  they  would  get  the  district 
attorney  to  dismiss  the  case  against  him.  The  sheriff  then  said 
he  would  not  go  that  far,  would  use  his   influence  to  make  it 


MCVEIGH  V.  STATE. 


145 


lighter  on  him.  It  seems  Kesler,  who  was  introduced  by  the 
State  on  this  point,  testified  that  Dr.  Clark  first  stated  what  he 
had  promised  Martin ;  that  is,  that  they  would  have  the  case  dis- 
missed against  him.  The  sheriff  said  he  coiild  not  promise  him 
that  but  he  would  use  his  influence  to  make  it  lighter  on  him ; 
and  after  this  Martin  made  the  statement,  which  was  that  he 
and  throe  other  parties  stole  the  cotton  seed.  The  language 
bf  re  sMiight  to  he  used  to  induce  the  confession  is  certainly  as 
-t'xma'  ns  the  language  used  in  Searcy's  Case,  28  Tex.  App.  513, 
13  S.  W.  Eep.  782.  In  Thomas  v.  State,  35  Tex.  Cr.  R.  178,  32 
S.  W.  Kop.  771,  we  laid  'lown  the  principle  governing  the  admis- 
sibility of  confessions.  We  quote  from  that  opinion,  as  follows : 
'The  real  question  being,  in  every  case,  whether  or  not  the  con- 
fessing mind  was  influenced  in  a  way  to  create  doubt  of  the 
truth  of  the  confession,  an  involuntary  confession,  uttered  to 
bring  temporal  good  or  avert  temporal  evil,  even  when  the  con- 
templated benefit  is  small,  will  be  rejected.  The  circumstances, 
under  which  the  confession  was  made  are  of  very  great  impor- 
tance. They  must  be  looked  to  in  all  cases,  and  when  this  is 
done,  and  there  is  nothing  pointing  to  the  motive  prompting  the 
confession,  it  will  be  received.  Now.  whether  there  is  an  ex- 
press or  implied  promise  to  aid  the  suspected  person,  or  a  threat 
of  temporal  injury,  or  whether  the  suspected  person  is  told  that 
it  would  be  better  for  him  to  confess,  etc.,  does  not  always  solve 
the  question.  It  is  true  that  the  inducement  under  which  the 
confession  was  uttered  is  of  prime  importance,  but  not  always; 
decisive.  The  inducement  and  the  surrounding  circumstances 
decide  the  question.  The  inducement  may  not  be  sufficient  to 
show  the  motive  for  the  confession,  but,  when  read  in  the  light 
of  the  surrounding  circumstances  attending  it,  may  be  ample 
proof  to  create  doubt  of  the  truth  of  the  confession."  Now,  when 
we  read  the  testimony  of  the  State's  witnesses  in  connection 
with  the  surrounding  circumstances  as  testified  to  by  them  and 
other  witnesses,  we  are  constrained  to  the  opinion  that  appel- 
lant was  induced  to  confess  by  the  promise  made  to  him  by  the 
sheriff.  It  will  be  observed  in  this  connection  that  before  ho 
made  the  statement  to  the  sheriff  he  had  already,  under  the 
promise  made  by  Dr.  Clark,  whom  the  sheriff  was  using,  made 
Vol.  XII— 10 
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the  confession  to  him.  "No  doubt,  he  believed  Clark  was  actin? 
for  the  sheriff,  and  having  already  secui'ed  a  confession  througli 
Clark  by  a  larger  promise,  and  though  this  was  in  part  repu- 
diated by  the  sheriff,  yet,  evidently,  the  previous  confession  was 
a  part  of  the  transaction  and  was  induced  by  promises  of  getting 
him  released  from  prosecution.  Under  the  circumstances,  we 
believe  that  the  confessions  should  have  been  rejected. 

On  this  subject  of  confessions,  we  notice  the  court  gave  the 
following  charge:  "You  will  determine  frotn  the  evidence 
whether  there  was  or  was  not  a  confession  under  such  a  warn- 
ing, as  before  defined,  and  voluntarily  and  freely  made,  as  be- 
fore instructed.  If  you  so  find,  you  will  convict  defendant,  anJ 
assess  his  punishment  by  confinement  in  the  penitentiary  not 
less  than  two,  nor  more  than  twelve,  years."  This  was  evidently 
a  charge  on  the  weight  of  the  testimony ;  that  is,  the  effect  was 
to  tell  the  jury  to  convict  appellant  on  his  confession  alone. 
This  confession  went  to  the  jury  as  any  other  testimony,  but 
the  court  had  no  right  to  instruct  the  jury  to  convict  defendant 
on  his  confession;  it  not  being  a  judicial  confession. 

It  is  not  necessary  to  discuss  other  questions,  but,  for  the  er- 
rors pointed  out,  the  judgment  is  reversed  and  the  cause  re- 
manded. 


Petty  v.  State. 

Tex.  Court  of  Crlm.  App.— 65  S.  W.  Rep.  917. 

Decided  Dec.  11,  1901. 

Confessions:  Warning  should  immediately  precede  confession — Wit- 
ness. 

1.  One  convicted  of  stealing  a  calf  is  rendered  a  competent  witness  by 

a  pardon  reciting  a  conviction  for  stealing  a  colt,  there  being  in 
fact  only  one  conviction. 

2.  The  statutory  warning  necessary  to  render  a  confession  competent 

should  immediately  precede  the  confession,  or  at  least  be  within 
a  reasonable  time  previous  to  it;  If  it  does  not,  the  burden  of 
proof  is  on  the  State  to  show  that  the  warning  had  not  lost  its 
effect. 

•See  Confession  in  Table  of  Topics. 
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Court  of  Criminal  Appeals  of  Texas. 

Appeal  from  the  District  Court,  Grayson  County ;  Hon.  Rice 
Maxey,  Judge. 

D.  C.  Petty,  convicted  of  murder  in  the  second  degree,  ap- 
peals.   Ecversed. 

8.  B.  Cox,  for  the  appellant. 

Uohert  A.  John,  Assistant  Attorney  General,  for  the  State. 

DAViDsojf,  P.  J.  Appellant  was  convicted  of  murder  in  the 
secord  degree,  and  his  pimishment  assessed  at  five  years'  con- 
finement in  the  penitentiary. 

Exception  was  reserved  to  the  competency  of  Hawkins  as  a 
witness.  The  record  discloses  that  Hawkins  had  been  convicted 
of  the  theft  of  a  calf.  The  pardon  granted  him  by  the  Governor 
stated  the  conviction  had  been  for  the  theft  of  a  colt.  It  was 
upon  this  discrepancy  the  objection  was  based.  Evidenoo 
showed  that  the  conviction  was  for  the  theft  of  a  calf,  and  the 
pardon  granted  for  the  case  in  which  the  conviction  was  had. 
The  testiiiumy  introduced  proved  that  the  only  case  upon  the 
docket  against  Hawkins  was  for  the  theft  of  a  calf,  and  the  par- 
don Avas  granted  in  that  particular  case,  and  that  it  was  simply 
a  mistake  of  the  pardoning  power  in  stating  the  offense  for 
which  tlio  ])arty  had  been  convicted.  The  court's  ruling  'as  cor- 
rect. Ilumicut  V.  Stats,  18  Tex.  App.  498,  51  Am.  Rep.  330; 
Id.,  20  Tex.  App.  632 ;  Martin  v.  State,  21  Tex.  App.  1,  17  S. 
W.  Eep.  430. 

This  Avitness  Hawkins  was  permitted  to  testify  to  confessions 
made  by  appellant  to  him,  while  they  were  in  jail  together,  with- 
out being  warned  as  required  by  the  statute.  In  regard  to  the 
warning,  the  witness  Chancellor  testified  he  was  the  jailer  in 
February,  1899,  when  witness  Hawkins  and  defendant  were 
confined  in  said  jail;  that  a  few  days,  and,  to  the  best  of  wit- 
ness' recollection,  two  or  three  days,  before  Hawkins  was  con- 
victed on  the  charge  of  theft  of  a  calf,  he  (Chancellor)  stated 
to  defendant  that  he  was  charged  with  the  murder  of  Harris, 
and  any  statement  that  he  might  make  to  anybody  would  be 
used  as  evidence  against  him  on  his  final  trial,  and  that  he  did 
not  hpve  to  talk;  that  he  then  took  witness  Hawkins  out,  and 
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informed  him  of  the  warning  given  defendant,  and  requested 
him  to  talk  to  defendant,  and  remember  anything  defendant 
might  say.  Hawkins  in  this  connection  stated  that  on  the  night 
before  his  (Hawkins')  conviction  for  the  theft  of  the  calf  he 
had  a  talk  with  defendant  in  the  county  jail,  and  during  this 
conversation  defendant  made  the  statements  imputed  to  him  in 
connection  with  the  killing  of  Harris.  The  confession  referred 
to  by  Hawkins  as  having  been  made  by  defendant  the  night 
previous  to  his  (Hawkins')  plea  of  guilty  to  the  theft  of  the 
calf  was  then  introduced  in  evidence.  We  do  not  believe  this 
testimony  was  admissible.  The  terms  of  our  statute  must  be 
complied  with,  in  order  to  permit  the  introduction  of  confer 
sions.  The  statute  evidently  intends  that  the  proper  predicate 
must  be  laid,  and  must  be  in  such  relation  to  the  confession  that 
the  party  making  the  confession  had  it  in  mind  at  the  time  of 
making  his  statement.  It  is  not  so  much  a  question  of  time 
elapsing  between  the  warning  and  the  confession  as  it  is  of  the 
fact  that  defendant  made  his  confession  in  view  of  the  warning. 
Usually  the  confession  is  in  close  juxtaposition  to  the  warning, 
and  where  it  occupies  this  relation,  and  it  is  so  close  that  tlie 
party  making  the  confession  must  have  had  it  in  mind,  the  stat- 
ute has  been  met.  But  if  it  was  remote,  then  it  would  be  in- 
cumbent on  the  State  to  show,  as  best  it  could,  that  the  party 
made  it  in  view  of  the  fact  that  he  had  been  warned.  In  Earth's 
Case,  39  Tex.  Cr.  App.  381,  46  S.  W.  Eep.  228,  73  Am.  St. 
Rep.  935,  a  similar  question  arose.  On  account  of  the  uncer- 
tainty of  the  relations  between  the  warning  and  the  confession, 
and  the  terms  of  the  confession  under  that  state  of  case,  the 
judgment  was  reversed,  the  court  holding  that  the  confession 
must  be  made  within  a  reasonable  time  after  the  warning.  But 
if  the  confessions  immediately  follow  the  warning,  or  within 
such  short  period  that  the  warning  was  in  the  mind  of  defend- 
ant, or  if  the  confession  followed  at  a  more  remote  time  from 
tlae  warning,  and  it  be  made  reasonably  to  appear  that  defend- 
ant had  the  warning  in  mind  at  the  time  of  making  the  confer 
sion,  it  would  be  admissible;  otherwise  it  should  be  rejected. 
The  admission  of  the  confession  did  not  comport  with  this  iden, 
nor,  as  we  understand  it,  the  spirit  of  the  statute,  and  it  should 
have  been  rejected. 
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During  the  retirement  of  the  jiiry,  a  book  containing  some 
cotton  accounts,  which  had  been  introduced  in  evidence,  was, 
by  agreement  of  defendant,  sent  into  the  jury  room  for  their 
inspection.  A  little  later  the  jury  sent  for  a  magnifying  glass, 
which,  over  the  objections  of  appellant,  was  given  the  jury,  and 
appears  to  have  been  used  by  them  in  looking  at  the  entries  in 
the  cotton  book,  with  the  view  of  detecting  supposed  alterations 
in  the  dates,  which,  if  true,  was  a  very  material  matter  bearing 
upon  appellant's  alibi.  We  deem  it  unnecessary  to  enter  into  a 
discussion  of  the  question,  as  it  will  not  occur  upon  another 

trial. 

Because  of  the  admission  of  the  confession  of  defendant 
through  the  Avitness  Hawkins,  the 'judgment  is  reversed,  and 
tho  cause  remanded. 


Grken  v.  State. 


96  Md.  384—54  Atl.  Rep.  104. 

Decided  Jan,  21,  1903. 

Confessions:*  Competency  must  affirmatively  appear — Method  of  prov- 
ing them,  etc. 

1.  To  admit  a  confession  in  evidence,  it  must  first  be  proven  affirma- 

tively tliat  it  was  not  obtained  by  tlireats,  or  by  promise  of  ad- 
vantage to  be  derived  from  it. 

2.  Wiiere  the  accused  has  for  a  while  been  unconscious  from  the  ef- 

fects of  a  wound ;  but  was  of  a  clear  mind  when  ho  made  the  con- 
fession, it  is  admissible. 

3.  A  witness  is  not  incompetent  to  prove  a  confesgion  because  he  fails 

to  remember  the  language  used  by  the  defendant. 

4.  The  confession  in  question,  held  admissible. 


.■S 
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Appeal  from  tho  Circuit  Ct>urt,  Talbot  County;  Jlon.  James 
A.  Pearce,  Hon.  Edwin  H.  Brown,  and  Hon.  William  R.  Mar- 
tin,  Judges. 

Lewis  Ij.  Green,  convicted  of  murder,  appeals.     Affirmed. 

Arf^ued  before  McRheury,  C.  J.  and  Fowi.eb,  Beisooe, 
Ijoyd,  Pack,  Sciimuckeb,  and  Jones,  JJ. 

*See  Confession  in  Table  of  Topics. 
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Seth  &  Wilson,  for  the  appellant. 

Isidor  Rayner,  Atorney  General,  for  the  State. 

Jones,  J.  The  appellant  was  indicted  in  the  Circiiit  Court 
for  Talbot  County  on  a  charge  of  murder,  and  upon  trial  was 
convicted  of  murder  in  the  first  degree.  He  received  the  sen- 
tence of  the  court  on  the  7th  day  of  June,  1902,  and  brings  this 
appeal  from  that  judgment.  The  questions  upon  this  appeal 
are  presented  by  exceptions  to  evidence  admitted  by  the  trial 
court  against  objection  made  on  his  behalf. 

The  victim  of  the  homicide  was  a  woman,  and  the  killing  was 
done  by  shooting  with  a  pistol.  After  using  the  pistol  witli 
fatal  effect  upon  his  victim,  he  turned  the  weapon  upon  himself, 
presumably  with  suicidal  intent.  He  was  found  to  have  shot 
himself  through  the  right  ear  (the  bullet  pasing  through  thfi 
bone,  and  on  do^vn  through  the  throat,  as  described  by  a  physi- 
cian who  saw  him),  and  also  in  the  chest,  over  the  heart  (this 
l)ullct  passing  under  the  muscles  and  lodging  under  the  big  mus- 
cles of  the  arm).  Immediately  after  the  shooting,  he  was  founu 
to  be  suffering  greatly  from  shock,  and  was  unconscious.  It 
was  soon  discovered,  however,  +hat  the  wounds  which  he  thus 
inflicted  upon  himself,  after  their  immediate  effect  had  sub- 
sided, were  not  dangerous.  Within  two  days  after  the  shooting 
the  appellant  made  certain  confessions  or  statements  to  an  at- 
tending physician  in  the  presence  of  a  justice  of  the  peace,  who 
took  the  same  do\\Ti,  as  to  his  having  done  the  killing  for  Avhicli 
he  was  afterwards  indicted  and  convicted,  and  as  to  his  motive 
therefor.  These  confessions  or  statements  were  admitted  as 
evidence  against  the  appellant  upon  his  trial  by  the  court  below, 
which  overruled  objections  thereto  made  by  his  counsel,  and  are 
the  subject  of  the  exceptions  brought  up  by  the  record. 

The  questions  presented  upon  the  exceptions  are  matters  of 
grave  import  to  the  appellant,  but,  as  respects  the  disposition 
the  court  must  make  of  them,  are  free  from  difficulty.  The 
rules  of  law  that  must  determine  these  questions  would  spom  to 
be  too  well  settled  by  our  own  decisions  to  make  necessary  any 
reference  to  other  authorities.  The  confessions  of  the  accused, 
especially  in  capital  cases,  as  this  was,  are  always  to  be  rocoived 
with  caution.    The  law  imposes  the  condition  upon  the  admit- 
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ting  of  them  in  evidence  that  they  be  not  induced  by  threats,  or 
by  promise  of  advantage  to  be  derived  from  making  them,  and 
the  burden  of  showing  affirmatively  that  they  were  not  so  in- 
duced to  be  made  in  any  given  case  is  upon   the   prosecutor. 
Nicholson  v.  State j  38  Md.  140.    The  confession  which  was  ob- 
jected to  by  the  prisonei's  counsel,  and  admitted  by  the  court, 
as  deposed  to  by  Wm.  E.  Ilollyday,  a  justice  of  the  peace,  who 
took  the  same  down,  appears  in  the  record  as  follows :  'Teb.  6, 
1902.    I  examined  him.    I  asked  him  why  he  shot  Carrie  Price. 
He  said:  'I  shot  her  because  she  wouldn't  do  as  I  wanted  her  to 
do,  and  cursed  me  and  called  me  a  damn  liar.     Then  I  asked 
her  to  get  me  my  things,  and  I  would  leave,  and  Carrie  Prices 
said  I  know  where   my   things   were,  anA  I  could  get  them 
myself.     That  she  was  not  going  to  get   them.      Then   she 
left  the  house.     I  went  after  her,  and  asked  her  to  go  home, 
and  she  said  she  was  not  going  home ;  she  would  go  upto^vn  and 
get  an  officer,  and  have  some  peace.    Then  I  went  to  the  house 
and  got  my  pistol.'    I  asked  him  what  did  he  do  then.    He  an- 
swered :  'Carrie  Price  had  $12  of  my  money,  and  Lewis  asked 
Carrie  for  m^  [his]  money.      Q.   Did  she  give   it   to  you  ? 
A.  Yes,  sir.    Q.  What  did  you  do  then  ?    A.  I  fir«d  on  her  two 
or  three  times — I  don't  know  which — and  once  after  she  fell. 
Q.  \\niat  house  Avas  Carrie  at  ?    A.  Gussie  Wheatley's.    Q.  How 
came  you  to  take  the  pistol  with  you  ?    A.  I  went  and  got  it  on 
purpose  to  shoot  her  with.    Q.  What  did  you  shoot  Carrie  for  ? 
A.  Well,  I  was  going  with  her,  and  she  would  go  with  other  men. 
That  was  the  cause  I  shot  her.    Q.  Was  she  your  wife  ?    A.  ISTo. 
sir ;  but  I  thought  she  shouldn't  go  with  other  men.'    The  sul'- 
scribcr  wrote  this  while  Lewis  Green  was  stating  it."     Before 
offering  this  confession  in  evidence,  the  State  questioned  the 
witness  Hollyday  as  follows,  after  proving  that  he  was  a  justice 
of  the  peace,  and  that  he  went  to  where   the    prisoner  was' 
"Q.  Did  he  make   any  statement  to  you  about  the  shooting ! 
A.  Yes,  sir.    Q.  Just  tell  the  court  whether  it  was  freely  and 
voluntarily  made  on  his  part.    A.  It  was.    Q.  Were  any  threats 
made  against  him,  or  any  inducements  held  out  to  him  to  make 
a  statement  ?    A.  None  at  all.    Q.  Who  requested  him  to  make 
a  statement  ?    A.  No  one  at  all."    Then  upon  cross-examination 
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this  witness  was  asked :  "Q.  Did  you  take  this  statement  at  hi» 
request  ?  A.  I  asked  him  if  he  was  willing  to  give  a  statement, 
and  he  said  'Yes,'  and  I  asked  him  to  give  the  cause  of  tho 
shooting.  lie  said  he  had  a  cause.  That  is  the  only  cause  ho 
gave  me.  Q.  Did  you  tell  him  he  better  tell?  A.  Xo,  sir. 
Q.  You  didn't  ask  him  to  tell?  A.  No,  sir;  I  told  him  ho  was 
not  required  to  incriminate  himself."  Upon  further  cxaiuina- 
tion  by  the  State  he  said :  "lie  did  freely  and  voluntarily  make 
it  [the  statement]  himself.  I  was  merely  asking  him,  ami  lio 
made  it" — and  further  said  that  he  did  not  offer  the  prisoner 
anything,  nor  promise  his  anything,  nor  tell  him  it  would  bo 
better  for  him  if  he  would  confess.  In  all  this  ho  was  confirinod 
in  a  negative  way  by  Dr.  Eckels,  the  attending  physician,  Avho 
testified  to  being  present,  and  that  he  did  not  hear  anything  in 
the  way  of  threat  or  inducement,  and  that  he  did  not  himself 
"tell  him  that  he  [the  accused]  ought  to  confess,  or  advise  him 
to  confess."  It  was  to  the  admission  of  this  confession  that  the 
first  exception  was  taken  on  behalf  of  the  accused  (the  appel- 
lant). There  was  no  error  in  the  mling  of  the  court  ujion  tliis 
exception.  The  foundation  laid  by  the  State  in  its  preliminary 
inquiries  was  quite  sufficient  to  justify  the  admission  of  the  con- 
fession. The  confession  admitted,  and  which  action  was  ap- 
proved by  this  court,  in  the  case  of  Ross  v.  State,  67  !Mcl.  2S(i. 
10  Atl.  Ecp.  218,  was  made  under  circumstances  much  more 
likely  to  subject  the  accused  to  pressure  than  any  appearing 
here. 

The  second  exception  of  the  appellant  was  taken  to  the  ad- 
mission of  the  evidence  of  the  witness  Dawson,  who  testified 
that  he  was  a  constable ;  that  he  was  present  when  the  appellant 
made  to  the  witness  Hollyday  the  statement  which  has  boon  set 
out  in  connection  with  the  testimonv  of  that  witness;  that  tlio 
statement  by  the  appellant  was  made  voluntarily;  that  there 
were  no  threats  made,  nor  "inducements  or  promises  hold  out  to 
him  to  make  a  statement;"  and  that  he  "was  with  Mr.  Hollyday 
the  whole  time;"  they  "went  together" — and  was  then  asked, 
after  being  questioned  on  the  part  of  the  appellant  as  to  the  ap- 
pellant's condition,  and  as  to  whether  the  appellant  knew  that 
the  witness  was  a  constable  and  that  the  witness  Hollyday  was 
a  justice  of  the  peace,  and  answering  these  two  last  inquiries 
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affirmatively,  to  tell  as  near  as  ho  could  what  tho  appellant  suiJ 
in  making  his  statement  to  the  witness  Hollyday.  Tho  gi'ound 
upon  wliich  tho  ohjection  to  this  testimony  was  put  was  "be- 
cause of  tho  physical  and  mental  condition,  as  shown  by  Dr. 
Eckels,"  of  file  apy)ellant  at  tho  time  of  tho  confession.  Assum- 
ing this  to  be  a  legal  ground  of  objection,  if  the  basis  of  fact  as- 
sumed existed.  Dr.  Eckels'  testimony  as  to  the  mental  and  i)hys- 
ical  condition  of  tho  appellant  was  to  tho  eifcct  that  though  ho 
found  liim  suffering  greatly  from  shock  when  ho  first  was  called 
to  him  on  the  day  of  tho  shooting,  which  was  the  fourth  of  Yvh- 
ruary,  1902,  and  that  ho  was  then  unconscious,  later  in  the  day 
ho  saw  the  appellant  again,  when  his  condition  was  improved, 
and  he  had  recovered  somewhat  from  tho  shock,  and  was  "par- 
tially" conscious ;  that  the  next  morning  he  had  recovered  from 
tho  sliock,  and  was  conscious ;  and  that  on  tho  Gth,  the  day  tho 
confession  or  statement  was  made  by  him,  his  "condition"  of 
"mind  was  all  right;"  that  his  general  condition  was  very  much 
improved ;  that  he  "talked  very  intelligently,  as  an  intelligent 
man  would  talk  in  normal  mind;"  and  that  he  answei'od  all 
questions  promptly  and  intelligently.  With  this  testimony  be- 
fore the  jury,  there  was  no  reason  for  withholding  the  statement 
from  tliem  on  account  of  tho  physical  and  mental  condition  of 
the  ai)]ie!]ant  at  tho  time  it  was  made.  IIo  was  8ho\vn  to  bo  fully 
Cii])a1)le  of  making  an  intelligent  statement. 

The  objection  having  boon  overruled  and  tho  ovidonco  admit- 
ted, tho  witness  testified :  "Squire  Ilollyday  asked  him  in  regard 
to  it.  lie  said  he  shot  her.  He  asked  him  what  for.  In  the 
first  place,  he  said  he  had  a  reason,  or  something  that  way.  IIo 
wont  on  and  said  that  he  couldn't  live  with  her,  and  no  one  else 
should;  he  wouldn't  let  any  one  else.  That  was  about  tho 
amount  of  it."  Upon  further  questioning  ho  said,  in  substance, 
that  he  had  given  all  ho  could  recollect  of  what  was  said.  Asked 
to  state  the  v3xact  language  of  tho  appellant,  ho  answered :  "That 
is  about  tho  substance  of  it.  I  couldn't  go  over  it  word  for  word, 
for  the  life  of  me."  At  this  point  tho  counsel  for  tho  appellant 
moved  the  court  "to  strike  out  the  testimony  of  this  witness  on 
the  ground  that  ho  didn't  state  anything  but  tho  impressions  as 
he  gained  them  from  tho  language,  and  did  not  give  the  lan- 
guage."    The  court  overruled  this  motion,  and  this  action  of 
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the  court  is  the  ground  of  the  third  and  last  exception  of  tho 
appellant.  In  this  the  court  was  clearly  right.  It  was  not  nec- 
cessary  that  the  witness  should  be  able  to  repeat  the  exact  lan- 
guage used,  in  order  to  testify.  He  did  not  give  mere  impres- 
sions, but  gave  the  substance  of  what  was  said,  as  far  as  he 
could  recollect  it,  and  this  Avas  sufficient.  Worthwgton  v.  State, 
92  Md.  222,  48  Atl.  Kep.  355,  56  L.  K.  A.  353,  84  Am.  St.  Rep. 
500.  A  comparison  of  what  this  witness  said  with  the  state- 
ment taken  down  by  the  witness  Hollyday  will  show  that  there 
is  no  divergence  from  that  statement  by  the  witness,  in  substan- 
tial effect,  as  far  as  the  recollection  of  the  v;itness  allowed  him 
to  go. 

Finding  no  error  in  any  of  the  rulings  of  the  court  brought 
up  by  the  exceptions  the  judgment  will  be  affirmed.  Judgment 
affirmed,  with  costs. 


State  v.  Young. 


52  La.  Ann.  478—27  So.  Rep.  50. 

Decided  Dec.  18,  1899. 

Confessions:*  Proof  must  show  them  to  be  voluntary — Degree  of  in- 
fluence. 

The  rule  of  law  demands  that  the  confession  of  an  accused  shall 
have  been  made  voluntarily,  and  without  the  appliance  of  hope 
or  fear  by  any  other  person;  and  that  the  law  cannot  measure  the 
force  of  the  influence,  or  decide  upon  its  effect  upon  the  mind  of 
the  accused,  and  therefore  excludes  the  declaration  if  any  degree 
of  influence  has  been  exerted.  The  proof  must  show  that  the 
making  of  the  statement  was  voluntary. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Judicial  District  Court  of  the  Parish  of  St. 
Landry;  Hon  Gilbert  L.  Dupre,  Judge. 

Joseph  Young  was  convicted  of  a  felonious  attempt  to  com- 
mit crime  and  appealed.    Reversed. 

E.  P.  Veazie  and  J.  B.  Pavy,  for  the  appellant. 
Milton  J.  Cunningham,  Attorney  General,  and  R.  Lee  Gar- 
land, District  Attorney,  for  the  State. 
♦See  Confession  in  Table  of  Topics. 
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Watkins,  J.  The  defendant  was  prosecuted  for  an  attempt 
to  commit  rape  upon  one  Alice  Carriere,  and  on  trial  was,  by 
the  jury,  found  guilty  as  charged,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  a  term  of  five  years,  and  from  said 
verdict  and  sentence  he  prosecutes  this  appeal. 

During  the  progress  of  the  trial,  there  was  but  one  bill  of  ex- 
ceptions retained,  and  upon  same  the  defendant  relies  for  relief 
at  our  hands.  That  bill  of  exceptions  relates  to  the  testimony 
of  several  witnesses  for  the  State,  the  testimony  of  which  was 
to  establish  a  voluntai'y  delaration  made  by  the  accused,  and  the 
objection  to  which  was  "that  such  declaration  was  not,  in  fact, 
free  and  voluntary."  Upon  this  objection  testimony  was  taken, 
and  reduced  to  writing,  and  same  was  annexed  to  and  forms  a 
part  of  said  bill  of  exceptions ;  the  trial  judge  entertaining  the 
opinion  that  the  testimony  was  admissible,  and  that  said  declara- 
tion was  free  and  voluntary.  We  have  made  from  the  record 
the  following  extracts  from  the  testimony  of  witnesses : 

Wiltz  O'Quin,  sworn,  says :  "Q.  AVhen  you  got  home,  where 
did  you  see  the  accused  party?  A.  After  I  got  home,  they 
brought  him  to  my  gate.  Q.  Who  brought  him  to  your  gate  ? 
A.  Dan  Gibbs,  the  uncle  of  the  girl  named  in  the  information. 
Q.  ^^^lo  else  were  with  him  ?  A.  I  don't  know.  I  did  not  pay 
any  attention.  There  were  two  or  three  of  them  following. 
Q,  Were  they  making  any  demonstration  as  if  to  harm  him? 
A.  Xo,  sir.  Q.  How  did  they  have  him  tied  ?  A.  They  had  a 
plow  line  around  his  neck.  Q.  Did  any  one  say  in  your  pres- 
ence that  they  intended  to  do  him  bodily  harm?  A.  K'o,  sir. 
Q.  Were  his  hands  tied  ?  A.  No,  sir.  Q.  How  many  men  had  a 
hold  of  the  rope  ?  A.  Only  one.  Q.  Was  he  excited  ?  "No,  sir. 
Q.  When  you  spoke  to  him,  had  you  told  him  anything  to 
frighten  him,  or  induce  him  to  make  a  statement  ?  A.  "No,  sir. 
Q.  AMiat  was  it  you  said  to  him,  and  what  was  it  he  told  you  ? 
A.  Dan  Gibbs,  the  fellow  who  had  him  around  the  neck,  wa'? 
telling  me  what  he  had  done — his  ha\'ing  tried  to  ravish  this 
little  girl.  I  asked  him,  *  Joe,  what  in  the  Avorld  did  you  mean  ^ 
and  he  said  he  did  not  know.  I  asked  him  if  he  tried  to  do  it 
to  this  little  girl,  and  he  said  he  did ;  that  he  tried  to  do  it  to  her 
without  hurting  her,  and,  when  he  found  out  he  was  hurting 
her,  he  left  her  alone.    I  said  no  more  to  him.    Then  we  carried 
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him  down  to  the  bridge,  to  see  what  would  be  done  with  him. 
.  .  .  Q.  What  was  the  object  in  bringing  the  defendant  to 
the  bridge  ?  A.  To  meet  Mr.  Pressor,  and  to  decide  what  to  do 
with  him.  Q.  What  was  the  discussion  about  what  you  should 
do  with  him  ?  A.  Whether  to  carry  him  to  the  law,  or  give  Liui 
a  brushing,  and  send  him  back  to  work,  or  to  run  him  out  of  tlio 
country.  Q.  What  do  you  mean  by  a  brushing  ?  A.  Give  him 
a  whipping.  Q.  Was  it  not  on  the  advise  of  Mr.  Lesseps  that, 
you  did  not  hang  him  or  whip  him  ?  A.  No,  sir ;  we  would  not 
have  hung  him,  but  we  would  have  whipped  him.  We  would 
have  let  the  mob  of  negroes  hang  him,  and  would  not  have  pro- 
tected the  prisoner,  but  would  have  protected  those  who  hung 
him,  as  we  thought  he  deserved  it.  Q.  Did  Mr.  Lesseps  at  length 
come  up,  and  say  to  the  crowd,  'It  is  better  to  let  the  law  take  iu 
course  V  A.  Yes.  We  went  for  Mr.  Lesseps,  and  he  came  up,  and 
said  it  was  better  for  the  law  to  take  its  course ;  but  the  prisoner 
wanted  us  to  whip  him  and  turn  him  loose.  Q.  Was  the  rope 
still  around  his  neck  ?  A.  No,  sir ;  not  on  the  bridge.  He  was 
turned  loose.  The  negro  who  had  the  rope  was  just  leading  him 
around.  That  is  all  the  rope  was  tied  on  him  for.  He  had  no 
pistol  or  nothing.  Q.  Was  the  rope  taken  off  his  neck  after  it 
was  decided  not  to  hang  him,  and  let  the  law  take  its  course  i 
A.  No,  sir.  As  well  as  I  can  recollect,  the  rope  was  taken  oft 
before  Mr.  Lesseps  came;  in  other  words,  it  was  taken  off  as 
soon  as  ]\Ir.  Pressor  came  and  met  me  on  the  bridge.  .  .  . 
Q.  A  considerable  crowd  of  negroes  had  accumulated  before  Mr. 
Lesseps  got  there,  had  there  not  ?  A.  A  good  many ;  yes,  sir. 
Q.  Did  not  this  crowd  of  negroes  who  had  assembled  there  want 
to  hang  Joe  ?  A.  No,  sir.  .  .  .  Q.  How  long  did  it  take 
the  crowd  you  were  in  to  decide  the  question  whether  the  negro 
was  to  be  hanged,  whipped,  or  sent  to  the  court  house  ?  A.  1 
don't  know,  sir;  only  a  short  time.  Q.  It  never  was  decided, 
was  it,  until  Mr.  Lesseps  reached  the  scene?  A.  No,  sir. 
Q.  "Wlien  ;Mr.  Lesseps  said  to  the  crowd  that  he  thought  it  was 
better  to  let  the  law  take  its  course,  then  it  was  that  it  was 
finally  agreed  to  turn  him  over  to  the  law,  was  it  not  ?  A.  Yes. 
sir.  Q.  Was  there  any  talk  of  whipping,  or  lynching,  or  sending 
him  to  the  court  house,  before  the  accused  party  told  you  how 
this   thing   happened?     A.  No,  sir.     It  all  took  place  after. 


STATE  V.  YOUNG. 


15T 


Q.  Did  you  make  him  any  threats  or  inducement  before  or  at  the 
time  he  told  you  how  it  happened  ?  A.  No,  sir.  Q.  Was  there 
any  crowd  gathered  around  him,  or  near  him,  at  the  time  ho 
told  you  ?  A.  No,  sir.  By  the  court :  Q.  As  I  understand  it, 
where  this  conversation  took  place  the  negro  had  a  plow  line 
around  his  neck,  but  no  evidence  of  violence  had  been  offered 
him.  Now,  had  you  said  anything,  or  had  anybody  else  done 
anything  calculated  to  frighten  him  ?  A.  No,  sir.  Q.  The  plow 
line  had  been  put  around  his  neck  to  keep  him  from  running 
oflf?  A.  Yes,  sir;  that  is  the  only  way  they  had  to  stop  him. 
Q.  And  the  statement  by  hini  made  to  you  was  voluntarily  made, 
and  not  superinduced  by  fear,  nor  threats  on  your  part? 
A.  Yes,  sir." 

The  following  is  an  extract  from  the  interrogation  of  another 
■witness :  "Q.  Do  you  know  how  the  rope  and  why  the  rope  was 
put  around  the  prisoner's  neck?  A.  As  to  how  it  was  put 
around,  I  don't  know ;  but  the  reason  why — I  had  turned  him 
over  to  a  man  I  had  working  in  the  yard  on  some  wagon  bodies, 
and  merely  tied  the  rope  to  make  him  secure.  He  tied  the  rope 
around  his  neck,  and  I  tied  him  to  the  wagon  where  he  was 
working.  That  was  early  in  the  forenoon,  and  he  remained 
there  ui.cil  late  in  the  afternoon.  Mr.  O'Quin  returned  home 
tl/^n,  and  I  merely  sent  him  over  to  Mr.  O'Quin.  Q.  Did  you 
turn  him  over  to  a  mob  or  crowd  ?  A.  No,  sir ;  only  to  one  man,, 
who  gave  him  to  another  man  to  bring  him  to  llr.  O'Quin.  No 
mob  went  from  my  place  to  Mr.  O'Quin's  place  with  him. 
Thci'e  was  no  mob  there.  There  might  have  been  two  or  three 
colored  men  who  went  with  him.  No  white  man  went ;  not  even 
myself.  Q.  Did  you  take  part  in  the  discussion  of  the  question 
as  to  what  disposition  should  be  made  of  the  prisoner;  that  is  to 
say,  whether  he  was  to  be  hanged,  whipped,  or  turned  over  to 
the  law  ?  A.  Yes.  Before  Mr.  Lesseps  came  up,  Mr.  O'Quin 
and  I  had  a  conversation  on  the  subject,  and  we  decided  to  give 
him  a  whipping,  and  turn  him  loose;  the  defendant  declaring 
that  he  would  rather  be  whipped  than  sent  to  law." 

The  following  is  an  extract  from  the  interrogation  of  another 
witness :  Q.  Have  you  given  your  statement  orally  to  the  judge- 
in  this  matter  ?  A.  Yes,  sir.  About  five  in  the  evening  a  darkey 
came  to  me,  and  said  that  Mr.  O'Quin  and  Mr.  Prosser  asked 
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me  to  come  up  to  the  bridge.  I  went,  and  when  I  arrived  I 
saw  a  crowd  of  negroes  standing  around,  and  Mr.  O'Quin  and 
Mr.  Prosser  and  a  few  other  white  gentlemen  sitting  on  tho 
railing  of  the  bridge.  Near  by  us  was  the  accused.  Mr.  O'Quin 
related  the  facts  in  the  matter  to  me,  and  asked  me  what  I 
thouglit  would  better  be  done  with  him.  I  asked  the  darkey  if 
it  was  a  fact  that  he  had  attempted  to  rape  the  little  girl,  and 
he  said  it  was.  .  .  .  After  hearing  the  negro's  reply,  I  ad- 
vised that  he  should  be  turned  over  to  the  law.  He  was  then 
taken  to  a  house  about  a  hundred  yards  from  the  bridge,  and 
was  chained  to  a  post  in  the  house,  and  put  in  charge  of  two 
darkies  to  await  the  arrival  of  the  constable.  This  was  abont 
eight  o'clock  in  the  evening.  .  .  .  Q.  Do  you  think,  !Mr. 
Lesseps,  while  these  discussions  were  going  on  whether  it  was 
better  to  hang  him,  to  whip  him,  or  to  turn  him  over  to  the  law, 
that  the  situation  of  tho  prisoner  Avas  very  perplexing  and  em- 
barrassing to  him,  and  would  not  have  been  to  you  had  yon 
been  in  his  fix  ?  A.  Xo,  sir ;  because  when  I  arrived  on  the  spot 
there  was  no  discussion  of  what  should  be  done.  Q.  When  you 
heard  the  question  put  in  the  crowd,  'What  shall  we  do  with  the 
man  V  did  not  that  put  him  in  a  very  embarrassing  and  perplex- 
ing condition  ?  A.  Yes,  sir ;  if  he  was  guilty.  If  he  was  inno- 
cent, no.  Q.  Were  the  people  assembled  there  friends  of  the 
prisoner  or  not?  A.  He  is  a  stranger  in  t^e  parish,  and  the 
only  friend  among  the  white  people  he  might  ...rve  had  was  Mr. 
Prosser,  his  employer;  and  he  may  have  had  some  colored 
friends." 

The  foregoing  is  a  reproduction  of  all  the  salient  portions  of 
the  testimon;^,  and  a  careful  consideration  thereof  has  brought 
us  to  the  conclusion  that  the  confession  of  the  accused  was  not 
voluntary,  but  made  under  circumstances  well  calculated  to  in- 
spire fear,  and,  consequently,  same  should  not  have  been  re- 
ceived, and  that  the  trial  judge  committed  reversible  error  in 
permitting  it  to  go  to  the  jury.  The  general  rule  of  law,  as 
stated  by  Greenleaf,  is  "that  the  confession  shall  have  been  made 
voluntarily,  without  the  appliance  of  hope  or  fear,  or  by  any 
other  person."  1  Greenl.  Ev.,  §  219.  It  is  stated  by  another 
author  that  the  confession  "must  not  be  obtained  by  the  exertion 
■of  any  improper  influence."      3  Euss.  Crimes,  p.  478.      The 
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same  theory  is  entertained  by  other  aiithors.  Whart.  Cr.  Ev., 
§  673;  2  Tayl.  Ev.,  §  8722.  "The  law  cannot  measure  the 
force  of  the  influence  used,  or  decide  upon  its  effect  upon 
the  mind  of  the  prisoner,  and  therefore  excludes  the  declara- 
tion if  any  degree  of  influence  has  been  exerted."  3  Russ. 
<  rimes,  p.  478.  In  State  v.  Berry,  50  La.  Ann.  1309,  24 
South.  Rep.  329,  this  court  held  that,  before  what  purports 
to  be  the  confession  of  an  accused  person  can  be  introduced 
in  evidence  against  him,  it  should  be  shown  to  have  been 
freely  and  voluntarily  made,  and  not  brought  about  by  any  fear 
on  his  part,  or  inducements  held  out  to  him ;  that  confessions 
made  by  prisoners  to  parties  arresting  them  or  holding  them  in 
custody  should  be  closely  scrutinized,  in  order  to  ascertain  that 
instrumentalities  intended  merely  for  the  vindication  of  the  law 
should  not  be  converted  into  engines  of  oppression  and  wrong. 
In  State  v.  Auguste^  PO  La.  Ann.  488,  23  South  Rep.  612,  Vve 
held  that  the  rule  of  law  requires  that  the  confession  of  an  ac- 
cused person  shall  have  been  made  voluntarily,  and  without  the 
appliance  of  hope,  menace,  or  fear  by  any  other  person ;  and  that 
whether  it  was  so  made  or  not  is  to  be  determined  upon  due  con- 
sideration of  the  circumstances  under  which  it  was  made ;  that, 
in  order  that  such  confession  be  admissible,  it  must  appear  that 
"the  making  of  the  statement  was  voluntary."  In  State  v.  Al- 
bert, 50  La.  Ann.  481,  23  South.  Rep.  GOO,  it  was  held  that  a 
confession  obtained  under  duress  is  altogether  inadmissible  as 
evidence  against  an  accused  person,  and  that  testimony  thus  ob- 
tained should  not  be  admitted  in  evidence  against  an  accused. 
The  facts  of  the  instant  case,  as  we  have  recited  them,  make  it 
almost  an  exact  parallel  with  that  of  State  v.  Albert.  State  v. 
Retells,  34  La.  Ann.  381.  The  accused  made  the  alleged  con- 
fession to  a  party  of  private  individuals — ^not  officers  of  the  law, 
or  persons  authorized  to  make  arrests — ^who  had  him  in  close 
custody,  with  a  rope  around  his  neck,  and  under  circumstances 
of  intimidation  and  probable  violence.  Just  prior  to  the  con- 
fession the  party  had  under  discussion  the  question  of  whether 
he  should  be  hung,  or  whipped,  or  surrendered  to  the  officers  c  ' 
the  law;  and  ihis  diocussion  occurred  in  the  presence  of  the  ac- 
cused. And  when  the  decision  was  reached  that  the  accused 
should  be  surrendered  to  the  officers  of  the  law  he  was  taken  to 
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a  house  about  100  yards  from  the  bridge,  where  the  discussion 
took  place,  and  was  chained  to  a  post  in  the  house,  and  put  in 
charge  of  two  darkies  to  await  the  arrival  of  the  constable.  In 
our  opinion,  argument  is  unnecessary  to  demonstrate  that  the 
confession  was  made  under  the  appliance  of  fear,  and  that  it 
should  have  been  excluded  from  consideration  by  the  jury.  In 
State  V.  Albert  we  said :  "The  whole  course  of  proceeding  as  it 
is  developed  in  the  testimony  was  altogether  irregular,  to 
phrase  it  as  mildly  as  the  circumstances  will  allow,  and  con- 
trary to  the  usual  course  of  justice ;"  and  much  tiie  same  may 
be  said  of  the  testimony  in  this  case.  We  are  clearly  of  the 
opinion  that  the  testimony  was  extorted  through  fear  and  in- 
timidation, and  should  not  have  been  admitted  as  evidence 
against  the  accused.  The  ruling  of  the  trial  judge  was  reversi- 
ble error,  and  the  verdict  and  sentence  must  be  reversed,  and  set 
aside.  It  is  therefore  ordered  and  decreed  that  the  verdict  of 
the  jury  and  the  sentence  thereon  based  be  annulled  and  re- 
versed, and  it  is  further  ordered  and  decreed  that  the  cause  be 
remanded  to  the  court  below  for  trial  according  to  law. 


State  v.  Force. 


—  Neb. 
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Decided  May  20,  1903. 

Confessions:*  InadmisstMe  unless  proven  to  6c  competent — When  sub- 
sequent confession  is  admissible. 

1.  In  a  criminal  prosecution,  only  such  coniessions  of  the  defendant 

as  are  shown  to  have  been  made  vciuntarily,  without  fear  of 
punishment  or  hope  of  reward,  are  admissible  in  evidence. 

2.  The  father  of  the  accused,  shortly  after  the  commission  of  the  al- 

leged crime,  pointed  a  shotgun  at  bis  head,  and  said:  "James,  you 
are  my  prisoner.  I  have  a  right  to  arrest  you.  You  shall  go  to 
Harrison  and  tell  the  sheriff,  county  attorney,  and  coroner's  jury 
all  about  the  killing  of  H.  R.,  and  you  will  get  clear;  but,  if  you 
don't,  you  will  get  convicted."  Accused  consented  to  the  demand 
of  his  father,  and  made  a  confession  to  the  officers  named.  Heli^ 
that  evidence  of  such  confession  was  inadmissible. 

*See  Confession  In  Table  of  Topics. 
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8.  Further  confessions  by  the  accused,  subsequent  to  such  extorted  con- 
fession, will  be  equally  inadmissible,  if  so  related  in  point  of  sur- 
rounding circumstances  and  proximity  of  time  as  to  raise  a  pre- 
sumption that  the  influences  resulting  in  the  first  confession  have 
not  ceased  to  operate  upon  his  mind. 

4.  Evidence  examined  and  held  that  certain  subsequent  confessions 
were  surrounded  by  such  circumstances,  and  removed  from  the 
influences  leading  to  the  first  confession  by  such  a  lapse  f''  time, 
as  to  raise  a  presumption  that  they  were  voluntary,  and  therefore 
admissible  against  accused. 
(Syllabus  by  the  Court.) 

Error  to  the  District  Court,  Dawes  County;  Hon  Harring- 
ton, Jxitlgo. 

James  Force  was  indicted  for  murder,  and,  being  acquitted, 
the  State  brings  exception.    Exception  sustained. 

Commissioners'  Opinion.     Department  No.  1. 

M.  C.  O'Connell,  A.  W.  Crites,  and  W.  E.  Fanning,  for  the 
State. 
F.  0.  Ilamer,  for  the  defendant  in  error. 

KiRKPATRicK,  C.  This  is  an  error  proceeding  prosecuted  by 
the  coimty  attorney  of  ^ioux  County,  under  the  provisions  of 
sections  515,  51G,  and  517  of  the  Code  of  Criminal  Procedure, 
from  a  jiulginent  of  the  District  Coitrt  of  that  county  directing 
the  acquittal  of  James  Force,  charged  with  the  murder  of  one 
Harvey  Russell  on  Jt.ne  16,  1901.  The  trial  was  had  on  Decem- 
ber 5, 1901.  Very  little  material  or  competent  evidence  was  of- 
fered and  received  by  the  trial  court,  and,  upon  the  evidence  re- 
ceived, the  jury  would  hardly  have  been  justified  in  finding  the' 
defendant  guilty.  The  peremptory  instruction  of  the  trial  court 
was  therefore  right,  and  the  only  question  requiring  considera- 
tion is  whether  the  trial  court  erred  in  excluding  certain  evi- 
dence offered  by  the  prosecution  tending  to  establish  the  guilt 
of  the  accused.  This  evidence  relates  to  alleged  confessions  and 
statements  made  by  the  defendant,  whidi  it  was  contended  on 
the  part  of  the  defense  were  not  voluntarily  made,  and  were 
therefore  inadmissible. 

It  is  disclosed  that  Harvey  Russell  was  found  dead  on  June 
16,  1901,  having  been  shot  with  a  rifle  once  through  the  head 
and  once  throu^  the  body,  and  had  also  sustained  a  slight  flesh 
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wound  in  the  abdomen.  Either  of  the  first-mentioned  wounds 
woxild  necessarily  have  proved  fatah  It  is  disclosed  that  James 
Force  came  to  his  home,  the  residence  of  his  father  and  mother, 
some  time  in  the  forenoon  of  Juno  IGth ;  his  parents  both  being 
in  the  house  at  that  time.  A  younger  brother  of  the  defendant, 
as  well  as  a  hired  hand,  seem  to  have  been  outside,  caring  for 
the  horses.  It  seems  that  the  defendant  made  some  statement 
to  his  mother,  who  thereupon  said  to  her  husband,  Franklin 
Force,  "James  has  shot  Harvey  Russell."  "NVliile  testimony  re- 
garding these  facts  was  being  received,  the  jury  were  excused 
from  the  court  room,  and  the  mother,  whose  name  for  some  un- 
knoAni  reason  was  not  indorsed  upon  the  information,  was  called 
as  a  witness  by  the  defense  for  the  purpose  of  showing  that  the 
alleged  confession  which  was  about  to  be  offered  was  not  volun- 
tary; and  what  transpired  at  the  time  may  best  be  shown  by 
her  testimony,  as  follows:  "You  remember  June  IGtli,  about 
10  o'clock  in  the  forenoon  ?  A.  Yes,  sir.  Q.  Were  you  in  you'* 
kitchen  about  that  time?  A.  Yes,  sir.  Q.  Who  was  witli  you 
there  ?  A.  James.  Q.  Your  son  ?  A.  Yes,  sir.  Q.  Whore  was 
his  father,  Franklin  Force,  at  that  time  ?  A.  In  an  ad joinhig 
room.  Q.  Did  pnybody  go  into  the  room  where  Mr.  Force  was? 
A.  I  stepped  to  the  door.  Q.  Wliat  did  you  say  to  Franklin 
Force  ?  A.  I  said,  'James  has  shot  Harvey  Russell.'  Q.  ^^^lat 
did  Mr.  Force  then  do  ?  A.  He  came  out.  Q.  Where  was  Frank 
Houston  at  that  time  ?  A.  Well,  he  went  out  and  ordered  Frank 
to  get  the  team.  Q.  Did  Frank  go  and  get  the  team  ?  A.  Yes, 
sir.  Q.  Then  what  did  Mr.  Force  say  to  James?  A.  He  said: 
'James,  you  will  have  to  go  to  Harrison  and  tell  the  sheriff, 
county  attorney,  and  coroner's  jury  all  about  the  killing  of  Har- 
vey Russell.  If  you  do,  you  may  get  clear,  and  if  you  don't,  you 
may  be  convicted.'  Q.  State  anything  more  he  said  there  that 
you  remember.  A.  James  said,  'I  don't  want  to  go,  Pa,  till  I 
have  an  attorney.'  Q.  Did  he  mention  any  attorney  that  he 
wanted  to  get  ?  A.  Attorney  Harrington.  Q.  What  did  he  say 
about  that  ?  What  did  James  say,  if  anything  further  ?  A.  Ho 
said  he  wanted  Attorney  Harrington.  Q,  Before  he  said  or  did 
anything  ?  A.  Yes,  sir ;  before  he  said  or  did  anything.  .  .  . 
Q.  ITow,  then,  what  did  his  father  say  when  his  son  said  that  he 
did  not  want  to  tell  anything  or  do  anything  until  he  got  his  at- 
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torncy  ?  A.  He  stepped  aside  to  a  room  and  picked  up  a  shot- 
ffun  nnd  said :  'James,  you  are  my  prisoner.  I  have  a  right  to 
arrest  you.  You  shall  go  to  Harrison,  and  tell  the  sheriff, 
county  attorney,  and  coroner's  jury  aU  about  the  killing  of  Har- 
vey llusscll,  and  you  will  get  clear;  but,  if  you  don't,  you  will 
bo  convicted.'  Q.  What  did  James  say  ?  A.  He  said,  ''Well, 
Pa,  I  will  go  then.'  " 

The  father  and  mother  and  the  defendant,  who  was  then  about 
twenty  years  of  age,  got  into  the  wagon  and  went  to  Harrison, 
whore  the  defendant  gave  himself  up  to  the  sheriff;  and  the 
sheriff,  acting  as  coroner,  summoned  a  jury,  and,  with  the  de- 
fendant, the  county  attorney,  and  members  of  the  coroner's 
jury,  repaired  to  the  place  where  the  homicide  was  committed. 
The  father  and  one  or  two  other  persons  were  also  present  at 
the  place  where  the  body  was  found.  After  examining  the 
body  and  the  surrounding  ground,  the  jury  were  sworn,  as  also 
was  the  defendant,  who  thereupon  told  his  story  to  the  jurj, 
which  was  taken  down  in  writing  by  one  of  the  members 
thereof.  The  prosecution  sought  to  show  the  statements  made 
by  defendant  on  this  occasion  at  the  scene  of  the  homicide,  as 
to  the  manner  in  which  the  difficulty  arose  and  the  killing  oc- 
curred. Tliis  was  objected  to  by  the  defense  on  the  ground 
that  defendant  had  been  coerced  by  his  father  to  make  the  con- 
fession, and  that  he  had  been  under  restraint  and  duress,  and 
also  that  the  statement  of  his  father  to  him  that  he  would  bo 
acquitted  if  he  told  the  whole  story  was  such  an  inducement  as 
rendered  the  whole  confession  incompetent.  It  was  shown  that 
no  threats  were  made  against  him  by  any  of  the  persons  present 
at  this  meeting,  and  that  no  promise  or  hope  of  re^'-f  rd  was  held 
out,  other  than  that  coming  from  his  father,  as  disclosed  in  the 
testimony  of  the  mother  already  quoted. 

"The  nile  is  well«settled  that  a  promise  of  benefit  or  favor, 
or  a  threat  or  intimation  of  disfavor,  connected  with  the  sub- 
ject of  the  charge,  held  out  by  a  person  having  authority  in  the 
matter,  will  be  sufficient  to  exclude  a  confession  made  in  con- 
sequence of  such  intimation,  either  of  hope  or  fear."  Heldt 
V.  State,  20  Neb.  492,  30  K  W.  Rep.  626,  57  Am.  Rep.  835 ; 
Furst  V.  State,  31  ITeb.  403,  47  N.  W.  Rep.  1116.  Measured 
by  this  rule,  we  are  satisfied  that  the  testimony  of  defendant 
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given  at  the  coroner's  inquest,  and  the  BtatementB  and  explana- 
tions made  by  him  at  that  time  to  the  members  of  the  coroner's 
jury,  the  sheriff,  and  county  attorney,  were  not  voluntary  state- 
ments, within  the  meaning  of  the  rule.  If  the  trial  court  Ikj- 
liovcd  the  testimony  of  Mrs.  Force,  given  regnrdint;  the  trans- 
action, which  wo  assume  it  did,  then  the  confessions  and  state- 
ments were  not  such  as  were  properly  admissible  against  the 
accused.  It  is  quite  clear  that,  had  the  defendant  been  left  to 
his  own  volition,  he  would  not  have  gone  to  Harrison  and  de- 
livered himself  up  to  the  sheriff  —  at  least,  not  until  ho  had 
counsel;  and  it  is  equally  clear  that  he  would  not  have  given 
his  testimony  before  the  coroner's  jury.  While  the  father  wan 
not,  probably,  strictly  a  person  in  authority,  within  the  rule 
recognized  in  most  of  the  cases,  yet  it  should  be  remarked  that 
the  defendant  Avas  a  minor  residing  at  the  home  of  his  parents, 
and  his  father  exercising  parental  authority  over  him,  for 
which  reason  we  think  the  case  comes  reasonably  within  tlio 
rule.  It  follows,  therefore,  that  the  ruling  of  the  trial  court  in 
excluding  the  evidence  regarding  the  confessions  of  defendant 
under  these  circumstances,  and  his  statements  made  to  the  of- 
ficers and  members  of  the  coroner's  jury,  is  correct,  and  should 
be  sustained. 

It  appears  that  the  names  of  the  mother  and  the  younger 
brother  of  defendant,  Frank  Houston,  all  of  whom  doubtleas 
heard  the  conversation,  were  not  indorsed  on  the  information; 
the  reason  of  the  failure  of  the  prosecution  so  to  indorse  these 
names  not  appearing  anywhere  in  the  record.  The  testimony 
of  these  witnesses  would  manifestly  have  been  material.  It  is 
furtlier  disclosed  that  from  the  time  of  the  homicide  until  the 
trial,  almost  six  months,  the  defendant  was  in  the  custody  of 
one  Ernest  Lyons,  who  was  acting  as  jailer,  and  who  had  also 
been  a  member  of  the  coroner's  jury.  It  seems  that,  some  time 
during  the  six  months  intervening  between  the  homicide  and 
the  trial,  the  defendant,  who  took  his  meals  with  the  jailer  at 
the  latter's  residence,  made  certain  statements  to  the  jailer,  and 
the  prosecution  sought  to  show  these  statements  by  calling  him 
as  a  witness.  His  testimony  was  objected  to  on  the  ground  that 
he  had  been  a  member  of  the  coroner's  jury,  and  bad  heard  the 
involuntary  statements  and  confessions  of  defendant,  wherefore 
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the  dofendnnt  would,  as  a  matter  of  course,  tell  the  same  story 
that  he  had  previously  told — the  duress  of  the  father  which  had 
extorted  the  first  confession  still  existing — and  that  the  jailor's 
tostiinony,  therefore,  would  not  be  received.  Lyons  testified 
fls  folloAvs:  "How  long  have  you  known  him  [moaning  the  de- 
fendant] ?  A.  I  saw  him  first  on  the  16th  day  of  June. 
Q.  Have  you  known  him  since  then  ?  A.  Yes,  sir.  Q.  T  will 
ask  you  whether  since  that  time,  during  the  whole  or  any  i)firt 
((f  the  period,  he  has  boarded  at  your  house?  A.  Yes,  sir. 
Q.  Did  you,  since  that  time,  and  while  ho  was  l)oariii(ig  there, 
have  any  con"cr-.ati6n  with  him  in  reference  to  Lho  killin,<i'  of 
Harvoy  Rus?ell,  of  which  lie  stands  charged ?  A.  IVot  but  Aery 
little.  Q.  Did  he  make  any  statement  to  you  at  any  time  since 
as  to  the  manner  of  the  killing  of  the  deceased,  Harvey  Kus- 
8C'll?"  To  this  an  objection  was  intcr[)08ed,  and  upon  cross- 
examination  it  was  shown  that  this  witness  had  been  a  member 
of  the  coroner's  jury,  and  had  been  acting  as  jailer,  having  the 
defendant  in  charge.  Among  other  interrogatories  put  to  this 
•witness  were  the  following:  "Did  you  make  any  promise  of 
immunity  or  advantage,  or  any  threats  of  what  would  be  done, 
to  induce  him  to  make  such  statement  ?  A.  I  did  not.  Q.  Now, 
you  may  go  on  and  state  what  he  said  to  you,  where  it  was,  and 
when  it  was,  in  relation  to  the  killing  of  Ilarvcy  RxisselH" 
Oi)jection  was  intci'posed  to  this  question  in  the  following 
words:  "The  defendant  objects  as  incompetent,  irrelevant,  and 
immaterial,  and  because  the  witness  was  one  of  the  coroner's 
jury,  and,  furthermore,  that  the  defendant  was  at  this  time  in 
the  custody  of  the  sheriff,  through  his  jailer,  and  any  statement 
made  to  him  is  the  same,  in  law,  as  if  made  to  the  sheriff,  and 
that  said  statements  were  not  voluntary."  This  objection  was 
sustained.  The  prosecution  thereupon  made  the  following 
offer:  "The  State  offers  to  prove  by  this  witness  that  at  the 
residence  of  the  witness,  while  the  accused  was  in  the  presence 
of  the  witness  and  his  wife,  the  accused  said,  among  other 
things,  that  he  met  Harvey  Russell  out  there  on  that  day ;  that 
they  had  some  words  together;  that  the  accused  pulled  up  his 
gun  and  fired  three  shots  at  the  deceased,  by  which  he  came  t(.» 
his  death,  the  last  of  which  shots  was  fired  as  he  lay  at  or  neai 
the  bottom  of  a  ravine,  already  testified  to  by  other  witnesses, 
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and  after  having  been  dragged  by  his  horse  by  the  stirrup  some 
thirty  feet  or  more.  These  are  a  part  of  the  things  which  we 
have  to  prove  by  this  witness,  by  his  answer  to  this  question  and 
other  succeeding  questions."  The  same  objection  was  inter- 
posed to  this  offer  at  quoted  above,  and  in  addition  "that  the 
statements,  if  so  made,  were  made  under  the  threats  and  prom- 
ises and  inducements  heretofore  held  out,  and  not  withdrawn." 
The  objection  to  the  offer  was  sustained,  and  the  offer  denied. 
It  appears  that,  about  a  week  before  the  trial,  counsel  for  tlio 
defendant  asked  to  have  the  sheriff  take  the  defendant  and  go 
out  with  them  to  the  scene  of  the  homicide.  As  court  was  not 
in  session  at  that  time,  and  it  being  impossible  to  get  an  order 
from  the  court  for  the  purpose  indicated,  counsel  for  defend- 
ant notified  the  county  attorney  of  his  desire ;  and  the  latter  as- 
sented thereto,  but  said  that  he  would  go  along  with  them. 
Accordingly,  two  of  the  counsel  for  defendant,  the  county  at- 
torney, the  sheriff',  the  jailer,  and  one  or  more  members  of  the 
eoron^r's  jury,  who  seem  to  have  gone  with  the  party  as  drivers 
of  the  teams,  went  out  to  the  scene  of  the  homicide,  and  went 
over  the  ground,  made  measurements,  etc. ;  and  there  the  de- 
fendant seems,  in  answer  to  questions  of  his  counsel  and  other 
members  of  the  party-  to  have  made  certain  statements  regard- 
ing i>e  way  the  killing  occurred. 

Godson  Lacey  was  called  by  the  State,  and  interrogated  as  fol- 
lows :  "Q.  You  may  state  all  that  was  said  and  done  on  that  occa- 
sion, last  Friday,  between  the  parties  who  were  there  present, 
including  the  defendant,  his  counsel,  M.  F.  Harrington,  and 
Grant  Guthrie,  the  sheriff,  county  attorney,  Mr.  Patterson,  Mr. 
Elmer  Smith,  and  yourself  ?"  This  question  was  objected  to  by 
the  defense  for  four  reasons,  in  substance  as  follows:  (1)  That 
anything  the  defendant  said  or  did  was  in  the  presence  of  the 
sheriff,  two  members  of  the  coroner's  jury,  and  the  county  at- 
torney, and  would  naturally  be  repetitions  of  the  alleged  con- 
fessions; (2)  that,  under  the  testimony  of  the  county  attorney, 
any  statement  made  or  act  performed  was  to  be  heard  by  him 
or  performed  in  his  presence  or  in  the  presence  of  the  sheriff, 
both  of  whom  had  heard  the  alleged  confessions;  (3.)  that  any 
statement  made  by  coimsel  for  defendant  cannot  be  l)inding 
upon  the  defendant,  or  prejudicial  to  him;  (4)  that  the  mat- 
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ters  sought  to  be  introduced  are  incompetent,  irrelevant,  imma- 
terial, and  prejudicial  to  defendant.  This  objection  was  sus- 
tained, and  the  prosecution  then  laade  an  offer  as  follows :  "The 
State  here  offers  to  prove  by  this  witness  now  on  the  stand,  and 
by  this  question  and  other  succeeding  questions,  the  following 
facts;  being  the  same  that  we  offered  to  prove  by  the  witness 
Lowry,  which  are  as  follows :  That  one  week  ago  to-morrow  this 
witness  went  out  to  view  the  scene  of  the  homicide  at  the  request 
of  counsel  for  defendant ;  that  defendant  went  along  in  custod;^ 
of  one  Patterson;  that  M.  F.  Harrington,  the  counsel  for  ac 
cnsed,  went  along;  that  Grant  Lowry,  another  counsel  for  th« 
accused,  went  along;  that  defendant's  father  was  absent;  tha^ 
the  sheriff,  county  attorney,  Elmer  Smith,  and  Patterson  were 
there  together;  that  M.  F.  Harrington  asked  this  witness  to 
ask  defendant  if  he  saw  Harvey  Russell  have  a  gun  on  that  day 
(referring  to  the  day  and  occasion  of  the  homicide),  to  which 
the  defendant,  in  the  presence  and  hearing  of  all  the  parties, 
[said]  that  he  did  not;  that  said  Harrington,  in  the  presence 
of  these  persons,  asked  him  the  further  question  whether  he  saw 
anything  drop,  to  which  tbe  defendant  replied  in  the  presence 
and  hearing  of  all  these  parties  that  he  believed  he  did ;  that 
the  defendant  pointed  out  voluntarily  the  place  where  the  shells 
already  produced  in  evidence  were  foimd;  and  that  then  he 
moved  about  the  place  pointed  out  and  said,  *I  might  have 
stood  about  here;'  that  some  one  of  the  parties  then,  in  the 
presence  and  hearing  of  all,  asked  hoAV  far  the  gun  would  throw 
empty  shells,  referring  to  the  gun  used  by  the  defendant  on  the 
occasion  of  the  homicide,  and  that  C.  W.  Patterson,  in  whoso 
custody  the  defendant  then  was,  said  that  'the  gun  is  here ;'  that 
tlic  defendant  then  went  up  to  the  wagon,  got  out  the  gun,  and 
brought  it  down  and  handed  it  to  M.  J.  O'Connell,  and  who 
went  down  into  a  canon,  who  discharged  a  loaded  cartridge 
which  was  then  in  the  gun,  brouglit  the  gun  back,  and  handed 
it  to  the  accused,  who  stood  on  a  bank  near  the  place  where  the 
shells  were  found,  above  the  place  where  he  said  he  might  have 
stood  on  the  occasion  of  the  homicide ;  that  he  then  ejected  the 
shells  once  for  the  purpose  of  ascertaining  how  far  the  gun 
would  throw  an  empty  shell,  and  then  handed  the  gun  back  to 
the  county  attorney,  who  himself  ejected  the  empty  shell  at 
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least  twice  for  the  purpose  of  ascertaining  how  far  it  would 
throw  an  empty  shell — all  of  which  was  done,  as  stated,  for  the 
purpose  of  detennining  where  the  accused  stood  when  he  fired 
the  fatal  shot,  or  the  two  fatal  shots ;  that  everything  that  was 
there  said  and  done,  was  said  and  done  without  any  promise, 
l;ireat,  inducement,  promise  of  reward  or  advantage  of  any  kind 
whatever  by  this  witness  or  the  county  attorney,  or  by  any  other 
person  in  authority,  except  his  own  counsel,  as  above  stated." 
To  this  offer  counsel  for  defendant  interposed  an  objection  sub- 
stantially the  same  as  that  above  quoted,  which  was  sustained, 
and  the  offer  denied.  Some  other  testimony  was  offered  by  tlie 
prosecution  from  other  persons  who  were  present  and  '^oard  the 
same  conversation,  all  of  which  was  ruled  out  on  objection. 

The  theory  of  the  trial  court  seems  to  have  been  that  the  first 
statement  made  by  the  defendant  before  the  coroner's  jury  was 
incompetent  beeaiise  made  under  a  threat  and  promise  made 
and  held  out  by  the  father  of  the  accused,  and  that  the  state- 
ment made  by  the  accused  to  the  jailer  in  the  home  of  the  lat- 
ter, and  the  statements  and  actions  of  the  defendant  about  a 
week  before  the  trial  as  already  mentioned,  were  all  incompe- 
tent, to  the  same  extent,  upon  the  presumption  that,  if  the  de- 
fendant made  an  involuntary  confession  before  the  coroner's 
jury,  any  conversation  which  he  had  or  statements  by  him  made 
at  any  other  time,  when  any  member  of  the  coroner's  jury,  or 
any  person  who  heard  the  first  confession,  was  present.,  un- 
doubtedly be  a  repetition  of  the  fii'st  confession,  and  thoret- 
fore  tainted  with  the  same  infirmities.  In  this  we  are  of  the 
opinion  that  the  trial  court  was  in  error.  It  is  shown  that 
nearly  six  months  had  elapsed  since  defendant  had  made  the 
alleged  confession  before  the  coroner's  jury  before  he  made  the 
statements  and  pointed  out  the  situation  at  the  scone  of  tlie 
homicide,  which  was  a  week  before  the  trial.  Although  the 
exact  length  of  time  between  the  coroner's  inquest  and  his  al- 
leged statements  to  the  jailer  is  not  disclosed  by  the  record,  we 
are  of  opinion  that  the  evidence  offered  by  the  State  as  to  each 
of  these  occasions  was  admissible.  The  only  theory  upon  v/hich 
the  evidence  given  at  the  coroner's  inquest  could  be  excluded 
was  that  defendant  had  been  coerced  or  induced  by  his  father 
to  make  the  statements,  and  that  he  had  been  called  upon  by 
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the  county  attorney  or  coroner's  jury  to  testify,  and  had  done 
80  perhaps,  without  being  cautioned  as  to  his  rights  in  the 
premises.  The  time,  hov;ever,  elapsing  between  the  confession 
to  the  coroner's  jury  and  the  statements  to  the  jailer,  and  the 
visit  to  the  scene  of  the  homicide,  is  so  great  as  to  raise  a  pre- 
sumption that  he  was  no  longer  under  the  influence  of  the  coer- 
cion exercised  or  inducements  held  out  by  his  father,  resulting 
in  the  first  confession.  The  authorities  draw  a  clear  distinc- 
tion between  confessions  of  guilt,  which  are  only  admitted  when 
made  voluntarily,  and  the  statements  as  to  facts  and  circum- 
stances which  might  tend  to  establish  the  guilt  of  the  defendant. 
Taylor  v.  State,  37  Neb.  788,  56  N.  W.  Kep.  623;  People  v. 
Strong,  30  Cal.  151 ;  People  v.  Parton,  49  Cal.  632. 

But  whether  the  statements  made  by  the  defendant  to  the 
jailer,  and  his  statements  and  actions  later  at  the  scene  of  the 
homicide,  are  regarded  as  confessions  or  not,  they  were  clearly 
admissible  in  evidence.  The  rule  seems  to  be  well  settled,  and 
practically  recognized  by  all  the  authorities,  that,  where  the 
confession  offered  in  evidence  was  made  at  a  sufficient  length 
of  time  after  the  involuntary  confession  to  raise  a  presumption 
that  it  was  in  no  way  influenced  by  the  involuntary  confession, 
then  it  is  admissible  in  evidence.  Taylor  v.  State,  37  K^eb.  788, 
56  N.  W.  Hep.  623;  Commonwealth  v.  Myers  (Mass.),  36  N. 
E.  Rep.  481;  Slate  v.  Fisher,  6  Jones,  Law,  478;  Beeves  v. 
Stale  (Tex.  Cr.  App.),  24  S.  W.  Rep.  518;  State  v.  Howard, 
17  N.  H.  171 ;  State  v.  Henry,  65  Tenn.  539. 

From  what  has  been  said,  it  follows  that  the  trial  court  ei'red 
in  excluding  the  evidence  offered  by  the  prosecution  rCj^arding 
the  statements  made  by  the  defendant  at  the  scene  of  the  homi- 
cide shortly  before  the  trial,  as  well  as  to  the  statements  to  the 
jailer  while  in  custody.  The  exceptions  by  the  prosecution  are 
well  taken,  and  it  is  recommended  that  they  be  sustained. 


!.U 
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Hastings,  C,  concurs. 


Pkb  Curiam.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  exceptions  taken  by  the  prosecution  in  this  case  to  the 
niling-s  of  the  trial  court  excluding  certain  evidence  are  sus- 
tained. 
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Whitney  v.  Commonwealth. 

24  Ky.  Law  Rep.  2524—74  S.  W.  Rep.  257. 

Decided  May  20,  1903. 

Confessions:*  Proof  of  other  offenses — Confession  must  be  free  and 
voluntary — The  facts  brought  to  light  by,  and  corroboration  of 
confessions — Defendant's  testimony — Remarks  by  prosecuting  at- 
torney. 

1.  The  evidence  showing  that  the  murder  charged  was  committed  in 

the  perpetration  of  a  burglary,  proof  of  other  burglaries  by  de- 
fendant and  another,  immediately  before  the  crime  in  question, 
are  held  admissible  to  prove  Intent  and  to  identify  the  party. 

2.  A  confession  is  not  admissible,  unless  the  evidence  shows  that  It 

was  freely  and  voluntarily  made. 

3.  A  written  confession  being  made  by  the  accused,  while  under  ar- 

rest, to  a  detective  who  said  to  him :  "Earl,  it  looks  like  they  have 
a  strong  case  against  you.  You  are  in  bad.  The  truth  won't 
hurt" — was  admitted.  Held,  that  notwithstanding  the  care  taken 
by  the  judge  at  the  trial,  in  requiring  all  parties  hearing  the  con- 
fession to  testify  in  the  preliminary  inquiry,  the  court  would  be 
inclined  to  hold  the  confession  inadmissible,  were  It  not  for  the 
fact,  the  accused  substantially  testified  to  the  same  facts  as  stated 
In  the  confession,  from  the  witness  stand. 

4.  Facts  brought  to  light  by  a  confession,  and  so  much  of  a  confes- 

sion as  Is  corroborated  by  the  facts,  are  admissible. 

5.  A  prosecuting  attorney  in  his  argument  to  the  jury  said  that  "the 

defendant  was  forced  to  admit  on  cross-examination  that  on  the 
way  from  Louisville  to  Lexington  he  was  trying  his  pistol,  to  see 
whether  it  would  work,  as  a  preparation  for  what  he  Intended  to 
do,  and  what  he  did  do,  when  he  came  to  Lexington."  Upon  ob- 
jection of  the  defense  the  court  excluded  the  remarks  and  admon- 
ished the  jury  to  ignore  it,  whereupon  the  prosecuting  attorney 
said  that  he  did  not  mean  it  as  a  statement  of  fact  but  as  an  in- 
ference of  his  own.    Held,  no  prejudicial  error. 

Appeal  from  the  Cironit  Court,  Fayette  County. 

Earl  "Whitney,  convicted  of  murder,  appeals.     Affirmed. 

B.  T.  Southgaie  and  Charles  Kerr,  for  the  appellant. 

C.  J.  Pratt  and  M.  R.  Toddj  for  the  appellee. 

SETTLE,  J.  The  appellant,  Earl  Whitney,  together  with 
Claude  O'Brien,  was  indicted,  tried,  and  convicted  in  the  Fay- 
ette Circuit  Court  for  the  murder  of  A.  E.  Chinn,  a  Lexiniojton 

•See  Confession  in  ^' jle  of  Topics. 
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merchant.  His  trial  was  separate  from  that  of  his  alleged  ac- 
complice, O'Brien,  and  his  plea,'  like  that  of  the  latter,  was 
"Not  giiilty;"  but  by  the  verdict  of  the  jury  his  punishment 
was  fixed,  as  was  that  of  O'Brien,  at  death.  From  the  judg- 
ment of  conviction,  and  the  refusal  of  the  lower  court  to  grant 
him  a  new  trial,  he  prosecutes  this  appeal. 

It  is  not  deemed  necessary  to  here  enter  upon  a  recital  of  the 
facts  and  circumstances  connected  with  the  revolting  crime  of 
which  he,  as  one  of  the  perpetrators,  stands  convicted,  as  they 
are  minutely  set  forth  and  exhaustively  discussed  in  the  opin- 
ion of  this  court  in  the  case  against  Claude  O'Brien  (O'Brien 

V.  Commonwealth,  —  Ky.  ,  24   Ivy.  Law  Rep.  2511,  74 

S.  W.  Eep.  6GG),  this  day  handed  down,  to  which  opinion  ref- 
erence is  here  made.  It  is  sufficient  to  say  that  the  evidence 
heard  upon  the  trial  of  appellant  shows  beyond  doubt  that  A.  B. 
C'hiim  was  foully  assassinated  in  his  bedroom  on  the  morning 
of  October  11,  1902,  while  it  was  yet  dark,  by  a  pistol  shot  re- 
ceived at  the  liands  of  either  the  appellant,  Earl  Whitney,  or 
liis  accomplice,  Claude  O'Brien,  both  of  whom  were  present  at 
the  time,  armed  with  pistols ;  having  shortly  theretofore  entered 
the  dwelling  house  of  Chinn  upon  a  mission  of  theft  and  rob- 
hcry.  The  only  question  of  doubt  in  the  case  is  as  to  which  of 
the  accused  fired  the  shot  that  killed  Cliinn.  The  only  persons 
able  to  name  the  one  by  whom  the  fatal  shot  was  fired  are  Wliit- 
iicy  and  0'  Brien,  each  of  whom  claims  that  it  was  done  by  the 
other.  But  be  that  as  it  may,  both  are,  under  the  evidence, 
guilty,  because  they  were  accomplices,  each  aiding  and  abetting 
the  other  in  ihe  assassination,  as  in  the  lawless  enterprise  which 
led  to  the  act.  O'Brien,  though  introduced  by  appellant's  coun- 
sel in  this  case,  refused  to  testify ;  but  proof  of  a  conversation 
that  occurred  between  him  and  appellant  after  the  latter's  con- 
fession to  the  officers  was  made  in  this  case,  which  did  not  differ 
materially  from  the  testimony  given  by  O'Brien  upon  his  own 
trial 

It  is  contended  by  counsel  for  appellant  that  the  judgment 
of  conviction  should  be  reversed  for  the  reasons,  first,  that  it 
was  error  to  admit  upon  the  trial  evidence  of  the  burglary  of 
the  houses  of  Slade  and  Mrs.  McConathy;  second,  to  admit  as 
evidence  the  confessions  of  appellant ;  third,  to  allow  the  Com- 
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monwealth's  attorney  to  make  certain  alleged  statements  in 
argument  which  were  not  supported  by  evidence. 

The  question  raised  by  the  first  of  the  foregoing  grounds  wo 
have  already  decided  in  the  case  of  Claude  O'Brien  v.  Common- 
wealth, supra,  which  decision  is  against  the  contention  of  ap- 
pellant's counsel,  and  we  are  still  of  opinion  that  it  was  compe- 
tent to  admit  proof  of  the  burgLries  committed  by  appellant 
and  O'Brien  just  previous  to  the  homicide,  first,  as  showing  the 
motive  with  which  they  entered  the  house  of  Chinn;  and,  sec- 
ond, for  the  purpose  of  identifying  the  parties  who  committed 
the  previous  burglaries  as  the  slayers  of  Chinn.  In  this  case, 
as  in  that  of  O'Brien,  the  trial  judge  carefully  instru(  ^ed  the 
jury  that  evidence  of  the  burglaries  committed  by  the  p  pollant 
and  O'Brien  before  entering  the  house  of  Chinn  could  be  con- 
sidered by  them  only  for  the  purpose  of  showing  the  motive 
with  which  they  entered  the  Chinn  residence,  and  should  not 
be  considered  for  any  other  purpose. 

"Wc  are  likewise  of  the  opinion  that  no  error  was  committed 
by  the  lower  court  in  admitting  the  confession  of  appellant. 
It  is  shown  by  the  evidence  that  one  Irvine,  a  Nashville  de- 
tective, who  seems  to  have  known  appellant  in  N^ashville,  inter- 
viewed him  after  his  arrest,  and,  among  other  things,  said  to 
him:  "Earl,  it  looks  like  they  have  a  strong  case  against  you. 
You  are  in  bad.  The  truth  won't  hurt" — and  that,  as  a  result  of 
these  statements,  appellant  expressed  his  willingness  to  mako  a 
confession,  which  he  did  after  others  had  been  called  in  b/ 
Irvine  to  hear  it. 

The  confession  was  made  in  the  presence  of  four  persons- 
one  a  stenographer.  It  was  reduced  to  writing  and  signed  by 
appellant,  and  this  written  confession  was  read  upon  the  trial ; 
it  being  admitted  by  counsel  for  appellant  that  those  who  heard 
the  confession  would  testify  that  it  was  made  as  contained  in 
the  writing. 

A  confession  of  the  accused  o\it  of  court  is  competent  evidence 
against  him,  although  it  may  have  been  procured  by  deception, 
but  is  incompetent  if  procured  by  promises,  threats,  or  advice 
of  the  prosecutor,  or  officer  having  him  in  charge,  or  of  one  hav- 
ing him  in  duress,  or  having  authority  over  him ;  and  as  said 
in  Roberson's   Kentucky  Criminal  Law  &  Procedure,  §  9(52: 
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"Before  the  confessiona  of  one  chargpd  with  the  crime  are  ad- 
missible in  evidence  against  him,  it  must  be  shown  that  such 
confessions  are  freely  and  voluntarily  made.  It  is  the  province 
of  tlie  court  to  determine  whether  they  were  so  made,  and  as  to 
their  admissibility.  As  the  facts  and  circumstances  attending 
each  confession  are  different,  no  rule  can  be  stated  as  to  just 
what  will  render  the  confession  voluntary."  It  appears  from 
the  record  that  the  trial  judge,  before  permitting  the  introduc- 
tion of  proof  of  the  confession  made  by  appellant,  instituted 
a  critical  investigation  of  the  circumstances  attending  the  mak- 
ing of  the  confession,  causing  those  present  at  the  time  to  tes- 
tify with  reference  thereto,  with  the  result  that  it  was  declared 
admissible  and  was  permitted  to  be  proved.  Notwithstanding 
the  great  care  exercised  by  the  lower  court  in  inquiring  into 
the  circumstances  under  which  the  confession  was  made  by  ap- 
pellant, we  would  be  inclined  to  declare  it  inadmissible  but  for 
the  fact  that  it  was,  in  substance,  repeated  by  appellant  when 
introduced  as  a  witness  in  his  own  behalf  upon  the  trial  of  this 
case,  and  also  in  testifying  as  a  witness  iipon  the  trial  of 
O'Brien.  "Although  an  original  confession  may  have  been  ob- 
tained by  improper  means,  yet  subsequent  confessions  of  the 
same  or  like  facts  may  be  admitted  if  the  court  believes  from 
the  length  of  time  intervening,  or  from  proper  warning  of  the 
consequences  of  confession,  or  from  other  circumstances,  that 
the  delusion,  hopes,  or  fears  under  which  the  original  confes- 
sion was  obtained  were  entirely  dispelled."  Laughlin  v.  Com- 
monwealth (Ky.),  37  S.  W.  Rep.  590. 

It  appears  that  the  testi'jiony  of  appellant  as  a  witness  in  this 
case  and  that  of  O'Brien  was  given  several  days  after  his  writ- 
ten confession  was  made,  and,  if  the  confession  was  superin- 
duced by  improper  influences,  they  ought  to  have  been,  and  per- 
haps were,  dispelled  by  the  solemn  realities  of  the  trial,  and 
the  sanctity  of  the  oath  which  the  appellant  took  upon  entering 
the  witness  box. 

But  if  it  were  clear  to  our  minds  that  the  confession  resulted 
from  improper  influences,  its  exclusion  as  a  whole  is  forbidden 
in  this  case  by  a  well-known  rule  of  law :  "Although  confessions 
improperly  obtained  are  inadmissible,  yet  any  facts  which  are 
brought  to  light  in  consequence  of  such  oonfessions,  and  so  much 
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of  the  confession  as  is  corroborated  by  these  facts,  may  be  re- 
ceived in  evidence."  2  Eoberson's  Criminal  Law  &  Procedure, 
§  960;  Jackson  v.  Commonwealth  (Ky.))  38  S.  W.  Rep.  422, 
1091 ;  Jane  v.  Commonwealth,  2  Mete.  31 ;  Hector  v.  Common- 
wealth,  80  Ky.  468.  Applying  that  rnle  to  the  evidence  in  this 
case,  we  find  the  following  facts  were  bronglit  to  light  by  tlic  con- 
fession of  appellant :  The  finding  and  subsequent  identification 
of  the  pistols,  with  one  of  which  A.  B.  Chinn  was  killed;  the 
consequent  proof  of  the  motive  with  which  Chinn's  house  was 
entered ;  the  identity  of  the  persons  who  committed  the  theft  of 
the  pistols  with  the  persons  who  committed  the  homicide.  The 
statement  in  the  confessions  and  the  statement  of  aj^nellant  upon 
the  trial  as  to  the  position  of  Asa  Chinn  during  the  pisioi-firing 
in  the  Chinn  house — that  is,  that  he  Avas  in  a  stooping  or  knee- 
ling position — is  corroborated  by  Chinn.  Indeed,  practically 
the  only  statement  contained  in  the  confession  that  is  uncor- 
roborated is  the  one  that  O'Brien,  and  not  appellant,  fired  the 
shot  that  killed  A.  B.  Chinn.  Not  only  is  that  statement  un- 
corroborated, but  in  the  evidence  introduced  by  the  Common- 
wealth, upon  the  trial,  of  the  conservation  between  appellant 
and  O'Brien  which  occurred  shortly  before  the  trial,  we  find 
that  each  accused  the  other  of  the  murder  of  Chinn.  The  jurv, 
however,  found  from  the  evidence,  as  they  were  authorized  to 
do,  that  they  were  accomplices,  aiders,  and  abettors,  and  there- 
fore equally  guilty,  whether  the  shot  was  fired  by  the  one  or 
the  other;  and  the  evidence  conduces  to  show  that  both 
were  firing  their  pistols  in  the  room  where  the  homicide  oc- 
curred, and  that  each  of  them  had  a  pistol  in  addition  to  the 
probably  worthless  one  that  appellant  carried  with  him  to  Lex- 
ington. The  jury  were  doubtless  unwilling  to  accept  the  state- 
ment of  ai)pellant  that  O'Brien,  his  junior  in  age,  and,  accord- 
ing to  the  evidence,  also  his  junior  in  crime,  was  the  leader  and 
instigator  of  the  thefts  and  murder  of  which  both  stood  con- 
victed. 

It  is  complained  that  the  Commonwealth's  attorney,  in  argu- 
ment to  the  jury,  said  that  "the  defendant  was  forced  to  admit 
upon  cross-examination  that  on  the  way  from  Louisville  to  Lex- 
ington he  was  trying  his  pistol,  to  see  whether  it  would  work, 
.as  a  preparation  for  what  he  intended  to  do,  and  what  he  did 
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do  when  he  came  to  Lexington."  After  this  statement  was 
made,  and  objection  entered,  the  court  propei'ly  excluded  the 
statement  and  admonished  the  jury  not  to  consider  the  remark, 
whereupon  the  Commonwealth's  attorney  then  said  to  the  jury 
that  he  did  not  mean  to  make  the  statement  that  appellant  was 
trying  hi-  pistol  as  a  preparation  for  what  he  intended  to  do 
as  the  assertion  of  a  fact,  but  as  an  inference  of  his  own.  There 
was  evidence  to  show  that  appellant  tried  to  Are  his  pistol  on  the 
road  to  Lexington,  but  failed.  It  is  hardly  possible  that  this 
statement  of  the  attorney  could  in  any  way  have  been  prejudi- 
cial to  the  appellant,  even  if  the  court  had  permitted  it  to  stand. 
It  certainly  could  not  been  so  in  view  of  the  admonition  of  the 
coiirt.  In  Ilandly  v.  Commonwealth  (Ky.),  24  S.  W.  Rep. 
609,  this  court  held:  "While  certain  statements  made  by  the 
attorney  for  the  Commonwealth  on  his  argument  to  the  jury 
^vcro  improper,  bccaiise  not  warranted  by  the  evidence,  the  ap- 
pellant was  not  prejudiced  thereby;  the  court  having  admon- 
ished the  jury  that  such  statement  could  not  be  considered  as 
evidence  in  the  case." 

A  careful  examination  of  the  record  in  this  case  fails  to  dis- 
close any  errors  whereby  the  substantial  rights  of  the  appellant 
have  been  prejudiced.  The  instructions  meet  our  approval, 
and  the  verdict  of  the  jury  is,  in  our  opinion,  sustained  by  the 
evidence.    The  judgment  is  therefore  affirmed. 


State  v.  Cross. 


72  Conn.  722—46  Atl.  Rep.  348. 

Decided  May  31,  1900. 

Confessions:*  HoMicroE:  Reasonable  discretion  of  trial  court  in  ad- 
mitting confession — Duty  of  jailor  to  keep  a  prisoner  secure;  but 
to  permit  him  to  confer  with  counsel — Homicide  in  the  perpetra- 
tion of  rape  is  murder  in  the  first  degree — Insanity — Opinions  of 
witnesses — Examination  of  jurors. 

1.  After  a  full  hearing  on  a  preliminary  inquiry,  as  to  the  competency 
of  the  confession,  the  trial  court  may  exercise  a  reasonable  dls- 
cretlon  as  to  submitting  the  confession  to  the  Jury. 

•See  Confession  in  Table  of  Topics. 
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.^.  Tn  this  case,  the  preliminary  Inquiry  waa  bad  In  the  absence  of  the 
Jury;  witnesses  on  both  sides  were  heard.  The  reviewing  court 
holds  that  although  under  the  evidence,  the  trial  court  would 
have  been  Justified  in  rejecting  the  confession,  yet  Its  action  being 
within  the  range  of  reasonable  discretion,  Its  decision  should  not 
be  disturbed. 

8.  As  a  general  rule,  a  bald  admission  of  guilt  resulting  from  con- 
versations with  detectives  or  officers  in  charge  of  the  prisoner, 
does  not  of  Itself  clearly  Indicate  that  it  is  not  made  by  an  in- 
nocent person. 

4.  "A  prisoner  before  trial  is  in  the  custody  of  the  law  for  safe  keep- 
ing. The  sheriff  is  responsible  for  that,  and  may  regulate  and 
limit  access  of  outsiders,  so  far  as  may  be  necessary,  under  the 
circumstances  of  each  case,  to  the  security  of  his  prisoner,  bnd 
the  proper  management  of  the  Jail;  but  he  should,  at  reasonable 
times,  and  under  reasonable  conditions,  permit  the  free  access 
of  counsel  to  his  client,  and  this  duty  may  be  enforced." 

6.  Both  at  common  law  and  by  the  statutes  of  Connecticut  murder 
committed  in  the  perpetration  of  rape,  is  murder  in  the  first  de- 
gree. 

6.  A  witness  who  by  association  and  frequent  conversations  with  the 

defendant,  prior  to  the  homicide  in  question,  has  been  Intimately 
acquainted  with  him,  is  competent  to  express  an  opinion  as  to  his 
sanity. 

7.  "Undoubtedly,  a  party  may  question  Jurors  for  the  purpose  of  ob- 

taining information  necessary  to  the  intelligent  use  of  his  right 
of  peremptory  challenge;  but  the  questions  must  be  pertinent, 
and  proper  for  testing  their  capacity  and  competency,  and  the 
trial  court  has  some  control  over  the  character  and  extent  of  such 
examinations." 

Appeal  from  the  Superior  Court,  Fairfield  County;  Hon. 
Alberto  T.  Roraback,  Judge. 

Charles  B.  Cross,  convicted  of  murder  in  the  first  degree, 
appeals.    Affirmed. 

Findings  of  the  lower  court  by  Robaback,  J.  The  indict- 
ment charged  the  defendant  with  the  murder  of  one  Sarah  C. 
King  in  the  perpetration  of  the  crime  of  rape.  Upon  the  trial 
the  State  offei'ed  as  a  declaration  of  the  accused,  made  on  No- 
vember 12,  1809,  the  following  statement,  signed  by  him: 
"Statement  of  Charles  Bertram  Cross,  made  to  J.  W.  Rogers, 
Sunday  evening,  "Nov.  12,  1899,  Stamford,  Conn.  I  make 
it  of  my  own  free  will.  I  am  seventeen  years  of  age,  and  re- 
side with  my  grandparents  at  Prospect  Hill,  Brooklyn.  I  have 
been  in  the  employ  of  Mrs.  Sarah  King  at  the  farms  since  June 
1,  1899.     On  Wednesday  evening,  November  8,  1899,  about 
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8  o'clock,  "Mrs.  King  and  I  sat  down  to  supper.  While  eating 
supper  I  got  a  passionate  feeling,  as  though  I  should  like  to 
have  something  to  do  with  a  woman.  Abcnt  twenty  minutes 
to  9  she  said  she  was  going  to  bed.  Then  I  went  upstairs,  and 
hid  around  until  she  came  up.  She  came  up  iu  a  few  minutes, 
and  as  she  was  aboiit  to  enter  her  room  I  pushed  her,  and  she 
fell  on  the  floor.  She  started  to  holler,  and  I  grabbed  her  by 
the  lioad,  and  pounded  her  head  on  the  floor  until  she  became 
unconscious.  I  am  not  sure,  but  I  think  I  tore  all  her  clothes 
off,  and  I  then  raped  her  until  I  satisfied  my  passion,  after 
which  I  threw  a  blanket  over  her,  and  ran  to  Mr.  Merritt,  and 
told  him  I  believed  some  one  murdered  Mrs.  King.  I  did  not 
pull  any  drawers  out.  I  had  no  time  to  do  it.  I  did  not  in- 
tend to  kill  Mrs.  King.  I  must  have  been  crazy  when  I  done 
it.  I  did  not  use  any  weapon  of  any  kind.  I  simply  knocked 
her  dowa,  and  I  pounded  her  head  on  the  floor.  She  died  while 
I  was  away  to  the  doctor's.  I  picked  her  up  off  the  floor,  and 
placed  her  in  the  bed,  where  I  raped  her.  My  former  state- 
ments were  false.  I  have  read  this  carefully,  and  it  is  true.. 
This  u  my  confession.  C.  B.  Cross."  It  also  offered  another 
statement  of  similar  character,  but  more  in  detail,  made  the 
following  day.  Before  offering  said  statements,  the  State  had 
oifercd  evidence  including  proof  of  the  autopsy  of  Mrs.  King,, 
and  statements  and  conduct  of  the  accused  on  the  evening  of  the 
murder,  to  prove  that  IMrs.  King  had  been  raped  and  murdered 
as  alleged,  and  that  the  accused  had  committed  the  crime.  The 
defendant  objected  to  the  admissibility  of  these  statements,  and 
at  his  request  the  jury  were  dismissed,  and  evidence  received 
by  the  court  upon  the  question,  were  the  declarations  volun- 
tary? The  detective  to  whom  the  statements  were  made,  the 
bailiff  who  had  the  prisoner  in  charge,  the  accused  himself,  and 
the  counsel  for  the  accused  who  was  conducting  the  defense 
testified.  The  testimony  was  conflicting.  It  appeared  during 
the  testimony  that  the  accused  was  arrested  on  the  night  of  the 
killing,  and  remained  in  Mrs.  King's  house  until  the  next  morn- 
ing, when  he  was  taken  to  the  office  of  the  deputy  sheriff  in 
Stamford,  where  he  was  kept  five  or  six  days.  During  this  time 
no  one  was  allowed  to  see  him  except  his  counsel,  and  that  but 
once — ^the  afternoon  he  came  to  Stamford.  His  counsel  made 
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several  applications  to  have  an  inten'iew  with  him,  but  was  de- 
nied the  privilege  until  he  had  obtained  permission  from  Mr. 
Fessouden,  the  States  attorney.     His  attorney  was  not  able  to 
find  Mr.  Fosscnden  until  the  following  ^Monday,  when  permis- 
sion was  at  once  given  to  see  the  prisoner.    After  hearing  all 
the  testimony,  the  court  found  that  the  declarations  wc>ro  niado 
by  the  defendant  freely  and  voluntarily,  and  that  he  was  not 
induced  to  make  them  by  any  threats,  promises,  or  indiicenicnts 
made  to  him  by  any  one ;  and  admitted  the  declarations  in  evi- 
dence.   Counsel  for  defendant  duly  excepted.    After  this,  and 
during  the  examination  of  the  detective  before  the  jury,  objec- 
tion was  again  taken  that  the  siory  told  showed  there  was  an 
intimidation  which  ought  to  bar  the  declarations,  but  tlio  court 
allowed  the  same  to  go  to  the  jury  with  all  the  facts  and  cir- 
cumstances, the  jury  to  give  them  such  weight  aa  they  should 
deem  them  worthy  of.    Afterwards  the  State  introduced  decla- 
rations subsequently  made  to  Deputy  Shoriflf  Miller.    The  de- 
fense objected  on  the  ground  that,  since  a  written  declaration 
had  been  admitted,  an  oral  one  conld  not  be  received.    Tlio  tes- 
timony was  admitted,  and  defendant  excepted.    Afterwards  the 
State  offered  the  testimony  of  one  E.  Z.  Fallon,  without  objec- 
tion by  the  defendant,  that  the  defendant  had  stated  to  him 
that  he  had  killed  Mrs.  King,  that  he  had  confessed  to  the  fact, 
and  had  so  confessed  because  he  thought  there  was  no  use  lying 
about  it  any  longer.    The  defendant  offered  no  defense  except 
that  of  insanity.     He  did  not  take  the  stand  himself,  but  of- 
fered the  testimony  of  relatives  and  medical  experts  that  he  was 
insane.    The  State  offered  in  rebuttal  one  Samuel  B.  !Moiul,  as  a 
nonexpert  witness,  to  show  that  the  accused  was  sane.    The  wit- 
ness testified  that  he  had  been  acquainted  with  the  accused  from 
last  June  until  the  time  of  his   arrest;  that  he  had  seen  him 
probably  every  week,  and  sometimes  throe  or  four  times  a  week; 
that  he  had  worked  with  him  getting  in  hay ;  that  he  had  talked 
with  him  on  farming  in  general,  and  about  their  work.    The 
defendant  objected  that  such  testimony  did  not  lay  sufficient 
foundation  to  take  the  opinion  of  the  witness  as  to  the  sanity  of 
the  accused.     The  court  admitted  the  opinion,  and  defendant 
excepted.    The  State  then  introduced  in  rebuttal  several  other 
nonexpert  witnesses,  and  also  medical  experts.    The  defendant 
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requested  tho  court  to  charge  that,  if  the  killing  of  Mrs.  King 
was  not  intended  by  tho  accused,  but  was  occasioned  simply  by 
striking  her  head  on  the  floor  for  the  purpose  of  keeping  her 
quiet,  such  manner  of  killing  would  not  imply  malice,  and  tho 
killing  would  not  bo  murder;  and  that,  if  tho  killing  took  place 
in  this  manner,  such  killing  would  not  be  murder  in  the  first 
dpgrcc,  even  though  the  accused  was  attempting  to  rape  the  do- 
cciisimI  at  the  time.  The  court  refused  to  so  charge  the  jury, 
but  did  charge  on  those  points  as  follows :  "When  an  unlawful, 
unintentional  killing  of  a  human  being  happens,  which  is  com- 
mitted in  perpetrating  or  attempting  to  perpetrate  the  crime 
of  rai)c,  the  killing  will  be  murder,  and  not  manslaughter.  If 
tho  offense  would  have  been  murder  at  common  law,  then,  al- 
though there  was  no  intent  to  take  life,  the  case,  if  the  homicide 
was  committed  in  the  perpetration  or  attempted  perpetration  of 
rape,  as  charged,  is  murder  in  the  first  degree.  And,  gentle- 
men, if  you  believe  from  all  the  evidence,  beyond  a  reasonable 
doubt,  that  the  said  Sarah  C.  King  with  malice  aforethought 
by  tho  defendant,  as  charged  in  the  indictment,  and  also  that 
at  the  time  the  defendant  was  perpetrating  or  attempting  to 
perpetrate  the  crime  of  rape,  and  thereby  caused  her  death, 
then  the  accused  is  guilty  of  murder  in  the  first  degree,  if  you 
should  find  him  criminally  responsible  for  such  action,  al- 
though he  may  not  have  intended  to  take  the  life  of  Mrs.  King." 
To  which  charge  and  refusal  to  charge  the  defendant  excepted. 
During  the  selection  of  the  jury,  one  Andrew  B.  Curtis  was  ex- 
amined on  the  voir  dire.  He  testified  that  he  had  formed  no 
opinion  about  the  merits  of  the  case,  and  could,  in  his  opinion, 
act  impartially  as  a  juror,  and  that  he  would  giVe  the  prisoner 
the  benefit  of  every  reasonable  doubt.  He  was  then  examined 
by  counsel  for  defendant  touching  his  understanding  of  the 
duty  of  the  State  to  prove  every  allegation  beyond  a  reasonable 
doubt.  After  this  the  counsel  asked  him :  "What  do  you  under- 
stand by  the  phrase,  'the  criminal  responsibility  of  the  pris- 
oner V  A.  The  criminal  responsibility  of  the  prisoner  ?  Q.  Yes, 
sir.  A.  I  don't  know  as  I  exactly  understand  so  as  to  make  an 
answer  to  that.  Mr.  Fessenden:  What  is  the  object  of  that? 
It  doesn't  seem  to  me —  Mr.  Roweil  (interrupting) :  I  will 
change  my  question.     Supposing  the  court  should  charge  you 
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that  the  criminal  responsibility  of  a  person  is  not  determined 
solely  from  the  act  or  nature  of  the  act  alone,  but  that  the  law 
takes  into  consideration  the  state  of  his  mind  when  that  act  was 
committed,  and  in  some  cases  says  that  he  was  incapable  of  com- 
mitting the  crime,  or  exempts  him  altogether  from  liability — 
from  that  cha/ge,  what  would  you  understand?"  The  Stato 
objected  to  the  last  question,  and  the  court  sustained  the  objec- 
tion. Defendant  excepted.  Said  Curtis  was  duly  accepted  as 
a  juror,  no  objection  being  made  by  the  defendant  to  his  quali- 
fication. 

Assignments  of  errors:  (1)  The  admission  of  the  declara- 
tions of  the  accused;  (2)  the  refusal  of  the  court  to  charge  as 
requested  and  the  charge  as  made;  (3)  the  admission  of  the 
testimony  of  the  witness  Mead;  (4)  the  exclusion  of  the  ques- 
tion to  the  juror  Curtis. 

John  C.  Chamberlain  and  George  P.  Bowell,  for  the  appel- 
lant. 

Galen  A.  Carter,  Assistant  State's  Attorney,  for  the  State. 

Hamersley,  J.  The  trial  court,  after  hearing  all  the  testi- 
mony as  to  the  circumstances  attending  the  declarations  or  ad- 
missions of  the  accused,  finds  that  they  were  made  freely  and 
voluntarily,  and  that  the  defendant  was  not  induced  to  make 
them  by  any  threats,  promises,  or  inducements  made  to  him  by 
any  one.  This  finding  is  upon  a  preliminary  qiiestion  of  fact. 
The  conclusion  is  drawn  from  conflicting  testimony,  and  may 
'■e  correct  or  incorrect,  according  to  the  credit  given  to  wit- 
nesses. We  cannot  review  such  a  finding.  Whether,  under 
these  circumstances,  the  declarations  should  have  been  excluded 
on  the  ground  that  they  Avere  of  little  weight,  or  liable  to  be  un- 
true, or  that  their  admission  would  be,  on  the  whole,  unfair  to 
the  prisoner,  was  a  matter  of  discretion  with  the  trial  court, 
and  its  exercise  is  not  ground  of  error  unless  this  court  can  see 
plainly  that  the  discretion  was  abused.  In  view  of  all  the  ci^ 
oiunstances  detailed  at  length  in  the  finding  of  facts,  we  do  not 
feel  justified  in  saying  that  the  discretion  was  so  abused.  This 
subject  is  fully  considered  in  the  recent  case  of  State  v.  Willis, 
71  Conn.  293,  41  Atl.  Rep.  820,  and  that  deciaion  governs  the 
present  case. 
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Stress  has  been  laid  on  the  fact  that  shortly  after  the  pris- 
oner's arrest  he  retained  and  had  an  interview  with  counsel,  and 
for  the  following  three  days  the  bailiff  in  charge  refused  every 
one  (including  the  counsel)  who  had  not  obtained  permission 
of  the  State's  attorney  access  to  the  prisoner,  and  that  the  ap- 
plications of  counsel  for  a  further  interview  were  denied  until 
he  was  able  to  find  the  attorney.  The  trial  court  has  found 
that,  notwithstanding  this,  the  declarations  were  voluntary. 
The  conchision  is  not  necessarily  inconsistent  with  the  evidence. 
There  may  have  been  no  relation  betAveen  the  conduct  of  the 
bailiff  and  the  voluntary  characte."  of  the  declarations,  the  in- 
ference to  be  drawn  depending  largely  on  the  judgment  of  the 
court  as  to  the  apparent  character  and  credit  of  witnesses.  The 
action  of  the  bailiff,  however,  would  seem  to  have  been  wrong, 
and  to  call  for  investigation  from  his  superior  officer.  A  pris- 
oner before  trial  is  in  custody  of  the  law  for  safe-keeping.  The 
sheriff  is  responsible  for  that,  and  may  regulate  and  limit  ac- 
cess of  outsiders,  so  far  as  may  be  necessary,  under  the  circum- 
stances of  each  case,  to  the  security  of  his  prisoner  and  the 
proper  management  of  the  jail;  but  he  slioiild,  at  reasonable 
times,  and  under  reasonable  conditions,  permit  the  free  access 
of  counsel  to  his  client,  an  '  this  duty  may  be  enforced.  As  a 
general  rule,  the  mere  bald  admission  of  guilt  resulting  from 
conversations  with  detectives  or  officers  in  charge  is  not  by  it- 
self of  controlling  weight.  The  inference  that  one  not  guilty 
of  the  particular  offense  charged  would  not  make  such  an  ad- 
mission under  such  circumstances  is  by  no  means  always  clear. 
The  weight  and  significance  of  such  admission  depends  on  the 
nature  of  its  connection  with  the  facts  proved.  The  trial  court, 
imder  our  practice,  may  properly  exclude  an  admission  of  this 
kind  if  deemed  of  little  weight,  although  our  policy  has  more 
recently  drifted  towards  a  larger  trust,  in  the  jury's  discrimina- 
tion in  respect  to  the  weight  of  relevant  testimony,  as  in  the 
case  of  parties  in  interest.  Possibly  in  the  present  case  the 
court  might  properly  have  excluded  the  fact  that  the  accused 
had  made  these  declarations  as  under  all  the  circumstances  en- 
titled to  no  very  great  weight,  and  unfair  to  the  prisoner,  al- 
though in  truth  the  conduct  of  the  accused  as  thus  shown  rather 
tended  to  prove  his  main  contention — that  of  insanity.     But 
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the  power  of  the  trial  court  in  the  reasonable  exercise  of  its  dis- 
cretion to  submit  to  the  jury  the  weight  of  such  relevant  con- 
duct with  all  its  attendant  infirmities  is  clear,  and  its  action  is 
not  a  reviewable  error. 

There  is  no  error  in  the  charge.  The  meaning  of  our  statute 
defining  murder  in  the  first  degree,  as  enacted  in  1846,  has  not 
been  changed  by  subsequent  legislation.  It  does  not  define  ji 
new  crime,  nor  in  any  way  affect  the  definition  of  the  crime  of 
murder  as  it  before  existed.  It  simply  sets  forth  the  circum- 
stances attending  the  crirne  which  must  determine  the  punish- 
ment of  murder,  whether  it  shall  be  death  or  imprisonment  for 
life.  State  v.  Dowd,  19  Conn.  388.  The  common-law  murder 
is  deemed  murder  in  the  first  degree  when  perpetrated  in  tlie 
commission  of  the  crime  of  rape.  By  our  common  law,  an  un- 
lawful homicide,  perpetrated  in  the  commission  of  another 
crime  of  the  nature  of  felony,  is  murder.  If  that  other  crime 
is  rape,  the  statute  deems  the  murder  to  be  in  the  first  degree. 
The  act,  in  substance,  says  that  the  murder  with  express  malice 
is  murder  in  the  first  degree,  but  with  implied  malice  is  murder 
in  the  second  degree,  except  those  enumerated  cases  of  murder 
with  implied  malice  which  are  expressly  made  murder  in  the 
first  degree.  Smith  v.  State,  50  Conn.  193,  197 ;  State  v.  Ham- 
lin, 47  Conn.  95.  The  construction  contended  for  in  bclialf  of 
the  defendant  is  strained,  and  inconsistent  with  the  evident 
purpose  of  the  act.  The  passage  cited  from  Dr.  Wharton's 
work  on  Criminal  Law  indicating  a  different  view  is  not  ap- , 
plicable  to  our  statiite  under  our  decisions.  The  admission  of 
the  testimony  of  the  witness  Mead  is  not  error.  He  had  stated 
the  time  he  had  known  the  prisoner,  the  frequency  and  nature 
of  his  interviews,  and  the  topics  of  their  conversations.  Under 
these  circumstances  the  court  might  admit  his  opinion,  based 
on  his  knowledge  and  acquaintance  as  detailed,  that  tlio  ac- 
cused was  of  sound  mind.  Dunham's  Appeal,  27  Conn.  192, 
198 ;  Sydleman  v.  BecTcwith,  43  Conn.  1,  13 ;  Shanley's  Appeal, 
62  Conn.  325,  330,  25  Atl.  Rep.  245 ;  Chamberlain  v.  Piatt,  GS 
Conij.  126,  130,  35  Atl.  Rep.  780. 

llio  exclusion  of  the  inconsequential  question  put  to  the 
juror  Curtis  is  not  error.  Undoubtly,  a  party  may  question 
jurors  for  the  purpose  of  obtaining  information  necessary  to  the 
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intelligent  use  of  his  right  of  peremptory  challenge;  but  the 
questions  must  be  pertinent,  and  proper  for  testing  their  ca- 
pacity and  competency,  and  the  trial  court  has  some  control  over 
the  character  and  extent  of  such  examinations.  There  is  no 
error  in  the  judgment  of  the  Superior  Court.  The  other  judges 
concurred. 


''Mi  . 


People  v.  Miller. 

135  Cal.  69—67  Pac.  Rep.  12. 

IJecided  Dec.  13,  1901. 

CJoNFESSiONs:*  Preliminary  inquiry — Harmless  error  —  Mental  condi- 
tion— Questions  of  competency. 

1.  Before  a  confession  Is  admitted  In  evidence,  it  devolves  upon  the 

prosecution  to  sliow  tliat  it  was  voluntarily  made;  in  which  in- 
quiry the  defendant  has  the  right  to  cross-examine;  but  a  denial 
of  such  right  upon  the  preliminary  inquiry  is  not  reversible  error, 
when  upon  a  subsequent  cross-examination  the  confession  appears 
to  be  competent. 

2.  The  mere  fact  that  the  defendant  was  under  arrest  at  the  time  of 

the  confession  does  not,  of  itself,  invalidate  it. 

3.  Evidence  that  the  defendant  at  the  time  of  making  a  confession  was 

not  in  full  possession  of  his  mental  faculties,  because  of  a  bullet 
wound  In  the  head,  is  a  proper  matter  to  be  considered  by  the 
jury  when  weighing  the  confession;  but  does  not  necessarily  ren- 
der it  inadmissible. 

Appeal  from  the  Superior  Court,  Alameda  County;  Hon. 
W.  E.  Greene,  Judge. 
W.  D.  ^ilillcr,  convicted  of  manslaughter,  appeals.    Affirmed. 

J.  iV.  McElroy  and  D.  KinseU,  for  the  appellant. 
Tirc^  L.  Fordj  AiLorney  General  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  the  peo]ilo. 

ITariuson,  J.  The  appellant  was  convicted  of  man3laughter, 
and  sentenced  to  imprisonment  in  the  State  prison  for  ton  years, 
and  lias  appealed  therefrom.  The  only  questioned  presented 
upon  the  appeal  is  the  correctness  of  the  ruling  of  the  Superior 
Court  upon  the  admission  in  evidence  of  certain  statements  of 
the  defendant  made  Avhilc  he  was  under  arrest. 

♦See  Confession  in  Table  of  Topics. 
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It  appears  from  the  bill  of  exceptions  that  about  a  quarter 
after  11  o'clock  in  the  e/ening  after  the  homicide  the  defeudant 
was  asked  why  he  killed  old  man  McFarland  in  the  morning, 
and  replied  "that  he  was  on  his  row,  and  throwing  clods  at  him, 
and  he  told  him  to  get  off,  and  he  would  not  get  off,  and  he  got 
mad  and  shot  him,"    At  the  time  he  was  asked  the  question  and 
made  the  statement  he  was  lying  on  the  ground  in  front  of  bia 
tent,  and  was  under  arrest  and  in  charge  of  an  officer.    There 
were  a  number  of  his  fellow  workmen  present,  and  several  were 
questioning  him  at  once.     One  of  those  present  (the  witness 
Terry)  said,  "Gentlemen,  let  one  man  ask  him  a  question  if 
anybody  wants  to  ask  him,"  whereupon  Jones,  one  of  those 
present,  asked  the  defendant  the  above  question,  to  which  the 
defendant  made  the  above  statement.     Before  giving  the  state- 
ment of  the  defendant,  the  witness  Terry  had  testified,  in  an- 
swer to  questions  by  the  district  attorney,  that  the  statement 
by  the  defendant  were  free  and  voluntary  on  his  part,  and  that 
there  had  been  no  threats  or  c^er  of  reward  or  immunity  from 
punishment,  nor  did  any  one  tell  him  it  would  be  better  for  him 
to  make  a  statement,  or  worse  if  he  did  not,  or  try  to  induce 
him  to  malce  a  statement.     Upon  his  being  thereiipon  asked  to 
give  the  statements,  the  counsel  for  the  defendant  requested 
permission  to  ask  the  witness  some  questions  showing  the  con- 
ditions under  which  the  statement  was  made.     The  court  de- 
clined to  grant  this  request,  saying  that  they  coiild  question  him 
upon  cross-examination.     The  court  also  made  a  similar  ruling 
during  the  examination  of  the  witness  Jones.    Before  any  con- 
fession of  a  defendant  can  be  offered  in  evidence,  it  must  be 
shown  by  the  prosecution  that  it  was  voluntary,  and  made  with- 
out any  previous    inducement   or   by   reason    of    any    intimi- 
dation   or    threat.      This    is    a    preliminary    question    upon 
the  admissibility  of  the  testimony,  addressed    to    the    court, 
and  to  be  determined  by  it,  and  not  by  the  jury.     Upon  such 
preliminary  inquiry  the  court  should  permit  a  cross-examina- 
tion of  the  witness  for  the   purpose  of  showing  the  particular 
circumstances  under  which  the  confession  was  made,  before 
permitting  the  confession  itself  to  be  given  in  evidence.    A  re- 
fusal to  permit  such  cross-examination  will  not,  however,  jus- 
tify a  reversal  of  the  judgment,  when  it  appears  from  the  record 
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that  the  defendant  was  not  prejudiced  thereby.  If  the  cross- 
examination  of  the  witness  after  the  confession  has  been  given 
in  evidence  fails  to  show  that  it  was  not  given  voluntarily,  or 
fails  to  impeach  his  previous  testimony  in  that  respect,  it  is  evi- 
dent that  the  defendant  was  not  prejudiced  by  being  refused  a 
prior  cross-examination.  The  only  additional  facts  shown  on 
the  cross-examination  of  the  witness  Terry  were  that  the  de- 
fendant was  under  arrest  at  the  time  the  confession  was  made, 
and  that  there  was  a  crowd  of  about  fifty  people  there,  and  that 
the  officer  in  whose  charge  he  was  declared  to  one  of  them  that 
he  would  protect  his  prisoner.  It  was  not  shown  that  there  was 
any  manifestation  by  th-^  _>eople  against  the  defendant,  or  any 
threats  towards  him  on  the  part  of  any  one ;  and  the  mere  fact 
of  his  being  under  arrest  did  not  take  away  the  voluntary  char- 
acter of  his  confession,  or  render  it  inadmissible.  People  v. 
Devine,  46  Cal.  46.  Cross-examination  of  the  witness  Jones 
failed  to  elicit  anything  tending  to  contradict  his  previous  tes- 
timony as  to  the  voluntary  character  of  the  confession. 

Testimony  was  given  upon  the  cross-examination,  and  also  by 
other  witnesses,  tending  to  show  that,  by  reason  of  a  bullet 
wound  in  his  head,  the  defendant  was  not  in  the  full  possession 
of  his  faculties  at  the  time  he  made  the  statement  in  reply  to 
Jones.  This,  however,  did  not  affect  the  admissibility  in  evi- 
dence of  the  confession  itself,  but  was  evidence  to  be  considered 
by  the  jury  in  determining  the  weight  or  effect  to  be  given  to  it. 

The  judgment  is  affirmed. 

We  concu" :  Beatty,  C.  J. ;  Garoutte,  J. ;  Van  Dyke,  J. ; 
McFaklani/,  J. ;  Henshaw,  J. ;  Temple,  J. 


Commonwealth  v.  Epps. 

193  Pa.  St.  512—44  Atl.  Rep,  570. 
Decided  Nov.  6,  1899. 
Confessions :  •  Pennsylvania  rule  as  to  the  preliminary  inquiry — Homi- 
cide, in  perpetration  of  robbery. 
1.  It  is  a  well-established  rule  in  Pennsylvania  that  upon  the  pre- 
liminary inquiry  as  to  the  competency  of  a  confession,  the  court 
need  not  hear  evidence  for  the  defense,  before  admitting  the  con- 

•See  Confession  In  Table  of  Topics. 
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fesslon,  but  such  evidence  may  afterwards  be  given,  and  then  It 
becomes  a  question  for  the  Jury  to  determine  as  to  whether  or 
not  the  confession  was  voluntary. 

2.  A  confession  to  private  persons  who  had  no  power  or  Influence 

which  might  have  Induced  the  prisoner  to  expect  favor  was  prop- 
erly admitted. 

3.  Verdict  of  murder  in  the  first  degree  is  proper  where  the  killing 

was  in  the  perpetration  of  a  robbery." 

Appeal  from  the  Court  of  Oyer  and  Terminer,  Philadelphia 
County. 

William  Epps,  convicted  of  murder  in  the  first  degree,  ap- 
peals.   Affii-med. 

Samuel  Chew  and  Richard  Vaux  BucJdey,  for  the  appellant. 

Dean,  J.  The  defendant,  along  with  one  Samuel  Dodson, 
was  charged  with  the  murder  of  Mary  Anne  Lawler  at  her 
house  on  Tasker  street,  Philadelphia,  on  January  30,  1899. 
The  deceased  had  been  strangled  in  the  attempt  to  rob  her.  At 
an  early  stage  in  the  trial  the  Commonwealth  called  as  a  witness 
Detective  Geyer,  who  testified  to  a  confession  of  the  crime  to 
him  by  the  prisoner  after  his  arrest.  It  was  also  testified  by 
Irene  Henderson,  the  prisoner's  mistress,  and  Mamie  Hender- 
son, her  sister,  that  the  night  of  the  murder  he  brought  to  their 
house  certain  property  which  he  admitted  he  had  taken  from  the 
dwelling  of  deceased,  and  that  the  next  day  had  said  to  them 
he  "had  not  known  he  had  done  it" — that  is,  killed  Mrs.  Law- 
ler— until  he  saw  it  in  the  newspaper.  Other  witnesses  testified 
to  seeing  him  in  the  neighborhood  of  Mrs.  Lawler's  house  about 
9  o'clock  of  the  night  of  the  murder,  and  that  he  brouglit  home 
a  woman's  skirt  similar  to  one  worn  by  !Mrs.  Lawler.  It 
was  further  shoAvn  that  the  prisoner  fled  to  Richmond,  Va.,  soon 
after  the  death  of  Mrs.  Lawler  became  known.  On  this  and 
other  evidence,  the  jury  found  the  prisoner  guilty  of  mnrder 
of  the  first  degree,  and  he  was  sentenced  to  death  accordingly. 

We  have  this  appeal,  with  eight  assignments  of  error.  Tlie 
prisoner's  defense  rested  on  an  alibi,  which  the  jury  did  not 
credit.  The  evidence  adduced  by  the  Connnonwealtli  was  ample 
to  show  that  the  prisoner  had  murdered  deceased  in  the  perpe- 
tration of  n*  robbery.  There  is  nothing  in  any  of  the  assign- 
ments of  error  calling  for  notice,  except  the  first  and  second, 
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which  complain  of  the  admission  of  the  testimony  as  to  the  con- 
fessions. 

It  is  alleged  that  the  confession  to  Detective  Geyer  was  in- 
voluntary, and  therefore  inadmissible.  There  is  no  doubt  about 
the  law  applicable  to  the  question.  In  one  of  the  earliest  cases 
(Commomvealth  v.  Dillon^  4  Dall.  117),  Chief  Justice  Mc- 
Kean  said:  "The  true  point  for  consideration  is  whether  the 
prisoner  has  falsely  declared  himself  guilty  of  a  capital  crime;" 
an'1,  if  an  inducement  be  held  out  or  a  threat  made  calculated  to 
prompt  tlic  prisoner  to  falsehood,  then  the  confession  must  be 
excluded.  When  Detective  Geyer  was  on  the  stand,  after  stat- 
ing he  had  arrested  the  prisoner  at  Richmond,  and  brought  him 
to  Philadelphia,  he  was  asked  by  the  district  attorney  whether, 
while  imdcr  arrest,  the  prisoner  had  made  any  statement  to  him 
about  the  matter,  for  the  purpose  of  showing  a  confession  of 
guilt.  To  this  counsel  for  the  prisoner  objected,  and  asked 
leave  of  court  to  call  the  prisoner  as  a  witness  before  the  court, 
to  show  that  the  alleged  confession  was  involuntary.  The  court 
ruled  that  the  time  to  call  the  prisoner  had  not  yet  come;  mean- 
ing that  he  could  be  called  later  in  the  trial.  To  this  ruling 
counsel  for  prisoner  excepted.  It  is  now  argued  that  this  ruling 
was  error ;  that  whether  the  confession  was  voluntary  was  solely 
a  questidu  for  the  court;  and  that,  therefore,  preliminary  to  re- 
ceiving the  evidence  of  the  detective,  it  was  the  duty  of  the 
court  to  hear  the  testimony  of  the  prisoner,  from  which  the 
court  niipht  have  decided  the  confession  was  involuntary. 

Detective  Geyer  testified  to  the  confession,  and  that  it  was 
wholly  voluntary;  that  he  had  distinctly  told  the  prisoner,  be- 
fore he  made  it,  that  he  did  not  want  to  hear  it  unless  made  vol- 
untary; that  he  said  nothing  to  excite  hope  or  fear.  The  pris- 
oner said,  "I  might  as  Avell  tell  you  all  I  know ;"  then  gave  to 
the  officer  a  detailed  statement  of  the  crime.  The  prisoner's 
counsel  subjected  the  witness  to  a  most  rigid  examination,  with 
the  purpose  of  showing  that  the  confession  was  not  voluntary, 
but  failed  to  shake  his  testimony  in  the  least.  The  court  de- 
clined to  hold  that  the  confession  was  involuntary.  The  ques- 
tion arises  whether  the  court  should  have  first  heard  the  testi- 
mony of  the  prisoner  before  permitting  the  officer  to  testify. 
For  refusing  so  to  do  is  the  error  complained  of.    The  practice 
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in  this  State  is  well  settled.  If  it  appear  from  the  testimony 
of  the  witness  that  the  alleged  confession  was  not  voluntary,  it 
must  be  excluded,  and  the  court  must  at  once  so  decide ;  but,  if 
voluntary,  the  witness  can  testify  to  it,  and  if  subsequently,  in 
the  course  of  the  trial,  there  be  evidence  tending  to  contradict 
the  witness,  then  the  question  of  credibility  is  for  the  jury, 
who  must  be  instructed  that,  if  not  voluntarily  made,  they  must 
wholly  disregard  it.  In  Commonwealth  v.  Harman,  4  Pa.  St. 
269,  and  Fife  v.  Commonwealth,  29  Pa.  St.  429,  it  appeared 
without  doubt,  when  the  confession  was  offered,  that  it  was  not 
voluntary.  We  held  not  only  that  it  should  have  been  excluded, 
but  should  not  have  been  heard.  But  in  Bizzolo  v.  Common- 
wealth,  126  Pa.  St.  54,  17  Atl.  Rep.  520,  the  confession  was 
made  to  the  officer  by  the  prisoner  while  under  arrest.  The 
officer  testified  that  it  was  wholly  voluntary.  Judge  Rice,  now 
president  of  the  Superior  Court,  was  the  trial  jiidge.  lie  ad- 
mitted the  testimony.  Afterwards,  when  the  defense  was  heard, 
the  prisoner  to  some  extent  contradicted  the  officer.  Their 
credibility  was  submitted  to  the  jury,  with  instructions  to  dis- 
regard the  confession,  if  they  believed  it  involuntary.  The  ad- 
mission of  the  testimony  as  to  a  confession  was  one  of  the  as- 
signments of  eri'or.  We  overruled  the  assignment.  In  Com- 
monwealth V.  Van  Horn,  188  Pa.  St.  143,  41  Ath  Rep.  4G9, 
the  prisoner's  twenty-seventli  assignment  of  error  is  in  sub- 
stance the  one  made  here ;  our  Brother  Green,  speaking  for  the 
court,  saying:  "When  the  Commonwealth  offered  to  prove  a 
voluntary  confession  made  by  the  prisoner,  his  coimscl  applied 
to  the  court  for  permission  to  show  that  a  previous  confession 
had  been  obtained  by  undue  means.  The  court  refused  the  ap- 
plication, and  the  testimony  proceeded  in  the  usual  way.  If 
the  application  had  been  granted,  it  could  not  have  prevented 
the  admission  of  the  Commonwealth's  evidence,  and  the  only 
result  would  have  been  a  question  of  credibility,  as  between 
the  prisoner  and  the  officer  who  testified  to  his  voluntary  con- 
fession." See,  also,  Comm,onwealth  v.  Shew,  190  Pa.  St.  23, 
42  Ath  Rep.  377.  While  some  of  the  cases  from  other  States, 
cited  by  counsel  for  the  prisoner,  seem  to  hold  that  it  is  the  sole 
duty  of  the  court  to  at  once  decide,  before  hearing  the  confes- 
sion, from  the  conflicting  evidence  of  witnesses,  whether  the 
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confession  was  voluntary,  the  settled  practice  in  this  State  is 
otlienvise.  The  prisoner  has  here  the  right  to  examine  fully  the 
witness  called  by  the  Commomvealth  to  establish  the  alleged 
confession.  If  it  then  appear  that  it  was  not  voluntary,  it 
should  be  rejected,  without  being  heard;  if  it  appear  to  have 
been  voluntary,  then  it  should  be  received ;  if  afterwards  there 
be  testimony  contradicting  the  witness,  then  it  becomes  a  ques- 
tion for  the  jury. 

There  was  not  the  semblance  of  error  in  admitting  the  testi- 
mony of  the  two  Henderson  women,  as  to  the  confession  made 
bv  the  prisoner  to  them.  They  were  not  officers,  who  had  power 
and  influence  which  might  have  induced  the  prisoner  to  expect 
favor.  There  is  nothing  of  merit  in  any  of  the  complaints 
made  by  prisoner.  He  had  an  eminently  fair  and  impartial 
trial,  and  the  verdict  of  guilty  of  murder  of  the  first  degree  was 
fully  waranted  by  the  testimony  and  the  statute.  Whether  it 
was  his  intent  to  kill  the  victim  he  had  robbed  was  wholly  im- 
material. The  killing  occurred  in  the  perpetration  of  a  robbery 
by  him,  and  the  statute,  therefore,  fixes  the  degree  of  the  crime. 
The  judgment  is  affirmed,  and  it  is  directed  that  the  record  be 
remitted  to  the  court  below,  that  the  sentence  may  be  carried 
into  execution  according  to  law. 

Notes  (by  J.  F.  G.). — The  court  frankly  admits  that  the  decision  Is 
at  variance  with  other  States;  but  endeavors  to  support  it  by  citing 
Pennsylvania  cases.  The  cases  cited  do  not  sustain  it;  except  Common- 
wealth V.  Van  Horn,  188  Pa.  St.  143,  which  also  declares  that  the  doc- 
trine is  well  settled  in  Pennsylvania,  citing  as  authority:  "Rizzolo 
V.  Commonwealth,  126  Pa.  St.  54,  and  other  cases."  In  the  Rizzolo 
Case  it  does  not  appear  that  the  defendant  was  refused  the  right  to 
introduce  evidence  during  the  preliminary  inquiry,  as  to  the  com- 
petency of  the  confession.  The  assertion  In  the  above  opinion  that 
as  to  the  confession  in  Fife  v.  Commonwealth,  29  Pa.  St.  429,  "it  ap- 
pears without  doubt  that  when  the  confession  was  offered,  that  it  was 
not  voluntary,"  is  without  foundation.  In  that  case  Fife,  Charlotte 
Jones  and  Monroe  Stewart  were  placed  on  trial  for  murder.  The  con- 
fession of  Charlotte  Jones  was  admitted  in  evidence  and  all  three  of 
tlie  defendants  were  convicted  of  murder  in  the  first  degree,  which  con- 
viction was  sustained  by  the  Supreme  Court.  The  writer  has  a  vivid 
recollection  of  that  case,  it  occurring  during  his  early  boyhood  in  the 
adjoining  county.  Fife  and  Charlotte  Jones,  if  hot  Stewart,  were  hung 
at  Pittsburgh. 

In  Commonwealth  v.  Dillon,  cited  in  above  opinion,  nothing  is  said 
as  to  any  offer  of  evidence  by  the  defendant  during  the  preliminary- 
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Inquiry;  but  the  court  carefully  luBtructed  the  Jury  to  be  cautious  In 
regard  to  the  confession;  and  that  If  a  substantial  doubt  existed  as  to 
Its  being  voluntary,  to  acquit  the  defendant.  The  verdict  was  not 
guilty. 

In  Commonicealth  v.  Harman,  4  Pa.  St.  269,  cited  In  the  above  opin- 
ion, the  prosecution  was  about  to  Introduce  a  confession,  when  the  de- 
fendant's counsel  moved  to  Interrupt  the  proceeding  that  he  might  in- 
troduce a  witness  to  show  that  the  confession  was  not  voluntarily  given, 
The  witness  was  then  called,  and  on  his  testimony  the  court  held  that 
the  confession  was  not  competent  and  refused  to  permit  It  to  be  given 
in  evidence. 

The  writer  has  consulted  the  cases  cited  on  confessions,  by  the  At- 
torney General  in  his  brief  in  Oommonwealth  v.  Van  Horn,  supra,  and 
does  not  find  any  case  upon  the  direct  question,  as  to  the  right  of  the 
defendant  to  introduce  evidence  during  the  preliminary  Inquiry  to 
show  that  the  confession  Is  not  competent.  Evidently  the  Pennsylvania 
Supreme  Court,  misconstrued  the  right  and  duty  of  the  jury  to  weigh 
the  evidence,  as  a  power  to  pass  upon  its  competency.  The  case  of  Com- 
monwealth V.  Sheio,  190  Pa.  St.  23,  42  Atl.  Rep.  377,  cited  In  the  opin- 
ion. Is  also  not  in  point;  but  rest  merely  upon  the  right  of  the  jury  to 
weigh  the  testimony,  as  will  be  observed  from  the  opinion  which  we 
here  give  In  full; 

Mitchell,  J.:  The  appellant  was  Indicted  Jointly  with  James  Eagan, 
but  severed  in  the  trial.  Both  were  convicted  of  murder  of  the  first 
degree.  The  questions  raised  upon  their  appeals  are  substantially  the 
same,  and  have  been  disposed  of  In  the  opinion  in  Eagan's  Case  (tiled 
herewith,  42  Atl.  Rep.  374.  Each  prisoner  made  two  statements  or  con- 
fessions, in  which  he  admitted  participation  In  the  crime,  but  sought 
to  put  the  actual  killing  upon  his  confederate.  In  Eagan's  Case  no  con- 
tradiction of  the  conffessions  was  made  by  the  prisoner,  or  by  any  wit- 
ness in  his  behalf,  though  his  counsel  argued  that  the  circumstances 
showed  duress.  In  the  present  case,  however.  Shew  went  on  the  stand 
and  testified  that  the  confessions  were  extorted  from  him  by  promises 
and  threats  of  the  district  attorney.  The  confessions  had  already  been 
admitted  in  evidence,  upon  affirmative  testimony  that  they  were  vol- 
untarily made,  and  the  only  effect  of  Show's  testimony  to  the  contrary 
was  to  raise  a  question  for  the  jury.  It  was  ;  -operly  submitted  to  them 
with  Instructions  to  disregard  the  confessions,  If  they  found  they  were 
not  voluntarily  made.  In  this  there  was  no  error.  Judgment  affirmed, 
.and  record  remitted  for  purpose  of  execution  according  to  law. 
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State  v.  ITitj.. 

66  N.  J.  L.  626—47  Atl.  Rep.  814. 

Decided  Dec.  7,  1900. 

(The  Atl.  Rep.  gives  Jan.  11,  1901,  as  date.) 

Confessions:*  Admissibilty  of — Practice  in  determining  competency- 
Homicide — Evidence. 

1.  A  confession  of  a  prisoner,  made  to  an  officer  after  the  following 

undisputed  conversation  had  with  the  prisoner  before  It  was 
made,  viz.:  "I  told  him  I  was  an  officer.  Asked  him  first  If  he 
knew  me,  and  he  said;  'Yes,  he  ought  to  know  me;  he  knowed 
pretty  near  all  the  police  officers.'  I  said:  'Well,  I  am  an  officer; 
you  don't  have  to  tell  me  anything  If  you  don't  want  to.'  I  says: 
'What  you  tell  me  the  court  might  ask  me;'  and  he  said:  'Well, 
you  are  a  friend  of  mine;  you  don't  have  to  say  all  that  I  tell 
you.' " — is  admissible  In  evidence  on  the  prisoner's  trial  for  mur- 
der. It  does  not  violate  the  rule  established  by  this  court  In 
Roescl  V.  State,  41  Atl.  Rep.  408,  62  N.  J.  Law,  216,  and  Bullock 
V.  State  (N.  J.  Err.  &  App.),  47  Atl.  Rep.  62. 

2.  When  a  confession  of  the  prisoner  is  proposed  to  be  offered  by  the 

State,  it  is  within  the  right  of  the  counsel  of  the  prisoner,  before 
the  confession  is  admitted,  to  examine  fully  the  witness  who  pro- 
poses to  testify  to  the  confession  as  to  all  the  circumstances  sur- 
rounding the  alleged  making  of  it. 

8.  The  defense  may  also  call  and  examine,  to  aid  the  court  in  passing 
upon  its  admission,  Independent  witnesses,  who  may  know  of  the 
circumstances  surrounding  the  making  thereof,  or  of  the  physical 
or  mental  condition  in  which  the  prisoner  was  at  the  time  the  al- 
leged confession  was  made. 

4.  Where,  however,  the  State  has  laid  a  foundation  for  the  admission 
of  a  confession  made  to  a  magistrate  or  officer  by  proof  that  It 
was  made  by  the  prisoner  without  promise  or  threat, — that  is,  that 
it  was  voluntarily  made, — then  a  basis  Is  laid  for  the  court  to 
admit  the  testimony,  and  it  should  be  admitted,  unless  the  coun- 
sel of  the  prisoner  asks  leave  to  examine  the  witness  about  to  tes- 
tify, or  to  put  in  other  evidence,  or  both,  relative  to  the  facts 
and  circumstances  surrounding  the  making  thereof. 

6.  The  law  always  presumes  a  man  to  be  conscious  and  sane,  and  If 
the  contrary  exists,  thereby  defeating  the  natural  presumption.  It 
must  be  shown  by  the  party  who  alleges  It. 

6.  Cartridges  (loaded  shells)  In  a  small  paper  package  taken  from 
the  pocket  of  a  coat  found  In  the  room  where  the  shooting  oc- 
curred, immediately  after  the  shooting,  and  which  fitted  the  pistol 
used  by  the  prisoner,  were  properly  admitted  In  evidence  by  the 
court,  under  the  circumstances  disclosed  in  this  case,  as  a  part 
of  the  res  gestm. 
(Syllabus  by  the  Court.) 

*See  Confession  in  Table  of  Topics. 
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Court  of  E.Tors  and  Appeals. 

Error  to  the  Court  of  Oyer  and  Terminer,  Camden  County. 

Robert  F.  Hill,  convicted  of  murder,  brings  error.    Atlirmed. 

Frederick  A.  Rex  and  Howard  L.  Miller,  for  the  plaintiff  ia 
error. 

Frank  T.  Lloys,  Prosecutor  of  the  Pleas,  for  the  State. 

Four,  J.  The  plaintiff  in  error  was  indicted  in  the  Court 
of  Oyer  and  Terminer  of  the  County  of  Camden  for  the  nuinlcr 
of  his  wife,  Edith  Hill.  On  a  traverse  of  the  indictment  thn 
jury  found  him  guilty  of  murder  in  the  first  degree,  and  upon 
that  conviction  sentence  of  death  was  pronounced.  By  the  writ 
of  error  in  tliis  case,  the  entire  record  is  brought  to  this  court 
for  review,  pursuant  to  the  statute  (Laws  1898,  p.  915, 
§  136).  To  the  charge  there  was  a  general  exception  taken, 
and  several  exceptions  to  the  admission  of  evidence.  The  as- 
signments of  error  and  reasons  for  reversal,  however,  have  not 
been  confined  to  the  exceptions,  but  have  been  made  to  various 
admissions  of  evidence  and  rulings  by  the  court,  to  which  no 
exception  was  taken  at  the  trial.  This  is  pursuant  to  the  pro- 
visions of  our  criminal  procedure  act,  which  pei'mits  such  a 
specification  of  causes  for  relief  or  reversal  upon  writ  of  error 
in  criminal  cases  where  the  trial  justice  shall  certify  that  the 
record  brought  up  is  the  entire  record  in  the  cause.  Laws 
1898,  p.  915,  §§  136,  137. 

It  will  be  necessary,  in  determining  the  questions  hero 
argued,  to  consider  but  two  of  the  assignments  of  error,  as  all 
the  others  are  without  substance,  and  at  the  hearing  only  these 
two  points  were  seriously  relied  upon  by  counsel  for  reversal. 

The  fourth  assignment  of  error  is  founded  upon  the  admis- 
sion by  the  court  of  the  confession  of  the  prisoner  to  John  An- 
derson. Anderson  was  a  police  officer  of  the  city  of  Camden, 
and  was  placed  in  charge  and  as  guard  of  the  prisoner  after 
the  shooting,  and  while  he  was  in  the  hospital  suffering  from 
a  wound  self-inflicted.  The  testimony  so  objected  to  is  as  fol- 
lows :  "Q.  You  are  a  police  officer  ?  A.  Yes,  sir.  Q.  Do  you 
know  the  defendant,  Robert  Hill  ?  A.  I  did  not  know  him  until 
the  night  I  was  sent  there  to  take  charge  of  him.  Q.  Where 
were  you  sent  to  take  charge  of  him  and  when  ?    A.  Sent  to  the 


;i5' 


STATE  V.  HILL, 


193 


hospitnl  the  night  this  occurred.  Q.  Did  you  have  any  talk 
with  him  the  next  day!  A.  Yes,  sir.  Q.  Wlint  time  in  liio 
day  ?  A.  Wiiy,  between  the  hours  of  eleven  o'clock  in  the  morn- 
ing and  seven  at  night,  Sunday.  Q.  What  was  the  subject  of 
this  convcrsntion  ?  A.  Why,  the  firwt  thing  I  told  him — 
Q.  Xow,  just  tell  mo  what  the  subject  of  your  conversation  was. 
A.  Why,  the  trouble  he  and  his  wife  had.  Q.  Before  he  said 
anything  to  you  upon  that  subject  did  you  say  anything  to  him 
by  way  of  caution  ?  A.  Yes,  sir.  Q.  And,  if  so,  what  ?  A.  I 
tolc  him  I  was  an  officer.  Asked  him  first  if  he  knew  me,  and 
ho  said,  'Yes,  he  ought  to  know  mo ;  he  knowed  pretty  near  all 
the  police  ofHcers.'  I  said,  'Well,  I  am  an  officer;  you  don't 
have  to  tell  me  anything  if  you  don't  want  to.'  I  says,  'What 
you  tell  me  the  court  might  ask  me ;'  and  he  said,  'Well,  you 
are  a  friend  of  mine ;  you  don't  have  to  say  all  that  I  tell  you.' 
Q.  V.  hat  reply  did  you  make  to  that  ?  A.  I  didn't  make  him  no 
answer.  Q.  Now,  after  that,  what  did  he  say  about  the  thing 
itself  ?  A.  Why,  I  ask  him  who  shot  his  wife — if  he  did  ?  He, 
said,  'Yes.'  I  asked  him  whereabouts  he  stood  in  the  bedroom.. 
Asked  him  where  he  got  the  gun  from,  and  he  said,  'Out  of  his, 
pocket.'  I  asked  him  if  he  put  it  in  his  pocket  for  that  special 
occasion,  and  he  said,  'No,  he  usually  carried  a  gun  whenever 
ho  went  out.'  Q.  What  else?  A.  I  asked  him  why  he  did  it,, 
and  he  said  he  was  jealous  of  his  wife;  jealous  of  her.  Q.  Was, 
that  the  whole  of  his  conversation  ?  A.  Yes ;  about  all  the  con- 
versation." 

The  rule  governing  the  admission  of  confessions  by  pri^oners^ 
when  made  to  a  magistrate  or  police  officer,  was  settled  by  this 
court  in  Roesel  v.  State,  62  N.  J.  Law,  21G,  41  Atl.  Kep.  408, 
and  it  would  be  useless  to  restate  it  here.  To  the  same  effect  is 
the  decision  in  Bullock  v.  State  (N.  J.  Err.  &  App.),  47  Atl. 
Rep.  G2.  While  it  is  alleged  here  that  the  confession  was  made 
by  the  prisoner  when  he  was  not  competent  to  know  of  what  he 
was  speaking,  still  no  offer  is  claimed  to  have  been  made  by  his 
counsel  to  prove  that  such  was  his  condition  before  the  court 
admitted  the  confession. 

When  a  confession  is  offered  by  the  State  in  a  criminal  case, 
it  is  the  right  of  the  counsel  of  the  prisoner,  before  it  is  admit- 
ted, to  cross-examine  the  witness  who  proposes  to  testify  to  it 
Vou  XII  — 13 
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as  to  circumstances  surrounding  the  making  of  it,  and  the  de- 
fense may  also  call  at  the  same  time  independent  witnesses,  and 
examine  them,  going  thoroughly  into  the  whole  matter  as  to 
how  the  confession  came  to  be  made,  the  parties  present,  the 
physical  condition  and  state  of  mind  of  the  prisoner  at  the  time 
it  Avas  made,  and  then  the  court,  with  all  those  facts  before  it 
is  to  pass  upon  its  admission.     In  this  case  no  offer  was  made 
to  show  the  condition  of  mind  or  body  alleged  to  have  existed 
in  the  prisoner  at  the  time  the  confession  was  made.    It  is  too 
late  to  raise  such  a  question  on  error  in  this  court,  when  no  at- 
tempt was  made  in  the  court  below  to  prove  facts  which,  if  they 
existed,  must  have  been  within  the  knowledge  and  ability  of 
the  prisoner  to  establish.    The  law  alwaj's  presumes  a  man  to 
be  conscious  and  sane,  and  if  the  contraiy  exists,  thereby  de- 
feating the  natural  presumption,  it  must  be  shown  by  tiie  party 
who  alleges  it.    The  condition,  mental  and  physical,  of  a  pris- 
oner at  the  time  of  tlie  alleged  confession,  if  shown  to  the  judge, 
may  very  materially  affect  his  decision  upon  the  question  of  its 
admission,  and  the  prisoner  has  the  right  to  have  it  all  disclosed 
before  the  court  passes  upon  it;  but  it  is  not  essential  to  the 
State's  case  for  it  to  bring  out  such  facts  in  the  first  instance. 
As  to  the  confession  admitted  in  this  case,  and  here  under  re- 
view, we  think  that,  AV'hile  the  preliminary  testimony  of  the  cir- 
cumstances surrounding  the  making  of  it  may  not  have  been 
shown  as  fully  by  the  State  as  should  always  be  exacted  by  the 
court  before  admitting  a  confession  of  the  prisoner  in  a  homi- 
cide case,  still  it  discloses  by  the  testimony  of  the  officer  himself, 
unshaken  by  any  cross-examination  of  the  prisoner's  counsel, 
and  uncontradicted  by  any  other  evidence,  that  he  said  to  the 
prisoner  before  he  made  the  statement  to  him :  ''Well,  I  am  an 
officer.    You  don't  have  to  tell  me  anything  if  you  don't  want 
to.     "Wliat  you  tell  me  the  court  might  ask  me."     j^o  promise 
was  held  out  by  the  officer,  nor  was  any  threat  made.    The  con- 
fession seems  to  have  been  voluntary,  and  that  is  all  that  is  re- 
quired to  be  proven  by  the  State  to  lay  the  foundation  for  its 
admission    It  is  the  safer  rule  for  the  court,  in  cases  where  the 
life  of  a  prisoner  is  at  stake,  to  require  a  complete  disclosure 
of  all  the  facts  and  circumstances  surrounding  the  confession, 
and  to  call  upon  the  counsel  of  the  State  and  of  the  pristnier  to 
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give  to  the  court  the  fullest  information  possible  to  aid  the  court 
in  its  decision  upon  the  admission  of  the  testimony,  but  no  ad- 
judication in  this  State  so  requires  as  a  preliminary  requisite  to 
its  admission.  In  this  case  there  was  no  question,  under  the 
evidence,  about  the  fact  of  the  guilt  of  the  prisoner  of  the  crime 
of  miu'der  in  the  first  degree.  The  shooting  was  undoubtedly 
done  by  the  prisoner,  and  he  was  the  only  person  in  the  room 
with  his  wife  at  the  time  the  shooting  occurred.  lie  fired  four 
shots  at  his  victim,  all  of  which  took  effect,  and  any  one  of 
which,  it  would  appear  from  the  evidence,  would  have  probably 
proved  fatal.  The  only  effect  of  the  testimony  in  this  confes- 
sion was  to  furnish  additional  evidence  upon  which  to  fix  the 
degree  of  the  crime  as  that  of  the  first  degree.  But,  irrespect- 
ive of  this  testimony,  it  would  be  impossible  to  conclude,  under 
the  evidence  in  this  case,  that  sufiicient  premeditation  and  de- 
liberation did  not  exist,  from  the  use  of  a  deadly  weapon  and 
by  the  firing  of  the  four  shots  that  were  fired  by  the  prisoner, 
to  make  it  a  clear  case  of  first  degree.  Intent  to  kill  is  beyond 
any  question  established  by  this  testimony.  There  is  other  tes- 
timony in  the  cause  proving  statements  by  the  prisoner  prior 
to  going  to  the  house  of  his  victim,  indicating  that  he  intended 
to  take  her  life  as  well  as  his  own,  and  he  did  take  her  life  and 
attempted  to  take  his  own.  The  trial  court  would  have  been 
justified  in  marshaling  before  the  jury  the  facts  which  go  to 
estabUsh  premeditation  in  this  case  in  a  much  stronger  light 
than  it  did.  We  do  not  think,  under  all  the  circumstances  in 
the  case,  that  the  prisoner  was  prejudiced  by  the  admission  of 
the  confession,  and  hence  its  admission  is  not  reversible  error. 
The  only  remaining  question  is  the  admission  in  evidence  by 
the  court  of  some  loaded  shells,  which  it  is  alleged  were  taken 
from  the  pocket  of  a  coat  found  in  the  room  in  which  the  pris- 
oner committed  the  murder.  The  proof  was  that  these  shells 
were  in  a  small  paper  bag,  which  paper  the  prisoner  identified 
as  similar  to  the  one  which  he  obtained,  with  cartridges  like 
those  found  therein,  at  a  store  in  the  city  of  Camden,  and  it 
also  appeared  in  evidence  that  those  cartridges  fitted  the  pistol 
used  by  the  prisoner  to  kill  his  victim.  The  ground  upon  which 
objection  was  made  to  the  admission  of  those  shells  was  that 
there  was  no  proof  that  the  coat  from  the  pocket  of  which  they 


'H-: 


mi 


\l 


\,:y' 


il  ■;■ 


196 


AMERICAN  CRIMINAL  REPORTS. 


were  taken  was  the  coat  of  the  prisoner.  The  coat  itself  was 
not  offered  in  evidence,  the  prosecutor  says  by  inadvertence. 
It  appears  by  the  testimony  that  the  prisoner  had  been  an  em- 
ployee of  the  ferry  company,  and  that  as  such  he  wore  a  blue 
suit,  and  that  on  the  day  of  the  murder,  when  arrested,  he  was 
in  his  shirt  sleeves,  with  only  his  pants  and  vest  upon  his  per- 
son. The  pants  and  vest  which  he  had  on  were  blue,  and  of  the 
kind  worn  by  ferrymen,  and  the  coat  found  in  the  room  was  a 
ferryman's  coat.  No  other  coat  was  found  in  the  room,  and  the 
prisoner  did  not  go  upon  the  stand  and  testify  that  this  was  not 
his  coat  from  the  pocket  of  which  the  shells  were  taken.  The 
presence  of  this  coat  in  the  room  at  the  time  of  the  murder 
would  have  made  its  introduction  in  evidence  and  use  by  the 
State  comjietent  as  part  of  the  res  gestce,  if  the  State  had  elected 
to  have  offered  it,  and  we  think  that  any  article  found  in  the 
room  at  the  time  of  the  murder,  which  can  be  traced  to  the 
prisoner,  and  which  may  have  been  in  any  wise  connected  with 
the  murder,  or  which  may  in  any  wise  show  his  state  of  mind 
and  intent,  could  be  introduced  in  evidence.  While  it  would 
have  been  wiser  for  the  State  to  have  otTored  the  coat  in  evi- 
dence, still  we  think  the  contents  of  the  pocket  of  the  coat  could 
be  admitted  in  evidence  without  the  introduction  of  the  coat 
itself.  Commonwealth  v.  Sturtivant,  117  Llass.  122 ;  Hodge  v. 
State  (Ala.),  12  South.  Rep.  164,  38  Am.  St.  Rep.  146;  Peo- 
ple V.  Johnson,  140  IS".  Y.  350,  35  N.  E.  Rep.  604;  State  v. 
Stair,  56  Am.  Rep.  449. 

In  any  event,  in  view  of  the  fact  that  the  room  was  imme- 
diately guarded  after  the  arrest  of  the  prisoner,  and  that  the 
officers  who  guarded  the  room  until  the  paper,  with  the  cart- 
ridges therein,  was  taken  from  the  coat  pocket,  testified  that  no 
change  was  made  in  the  articles  in  the  room;  and  in  view  of 
the  fact  that  the  prisoner  was  arrested  without  a  coat,  and  of 
the  proof  that  he  entered  the  house,  just  before  killing  his  vic- 
tim, with  a  coat;  and  of  the  fact  that,  notwithstanding  it  was 
within  the  power  of  the  prisoner  to  have  proven  that  this  was 
not  his  coat  from  which  the  cartridges  were  taken,  if  he  had 
wished  to  disprove  it,  and  that  he  did  not  do  so,  although  he 
was  examined  as  a  witness  in  the  cause — we  do  not  think  that 
the  admission  of  this  testimony  was  such  error  as  would  justify 
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a  rcvpi'sal.  There  seems  to  be  no  reason  why  the  coat  was  not 
not  oft'orcd  in  evidence,  and  there  is  no  pretense  on  the  part  of 
the  prisoner  that  he  called  for  or  demanded  the  production  of 
the  coat,  or  insisted  that  the  State  should  or  should  not  put  it  in 
evitlcnee,  and  he  should  not  be  permitted  here,  under  these  cir- 
cumstances, to  question  the  failure  to  introduce  that  additional 
piece  of  testimony.  To  sustain  this  contention  would  be  to  re- 
verse because  the  State  did  not  introduce  more  damaging  evi- 
dence than  it  did,  even  when  that  offered  and  rightly  admitted 
justified  the  conviction.  This  would,  to  say  the  least,  be  a  novel 
theory  for  a  reversal.  We  can  find  no  error  in  the  record,  and 
the  conviction  is  affirmed. 

Notes  (by  J.  F.  G.). — On  pages  289  and  290  of  11  American  Criminal 
Reports,  we  gave  a  short  review  of  several  authorities  to  the  effect,  that 
on  the  preliminary  inquiry  as  to  the  admissibility  of  a  confession,  the 
defendant  has  not  only  the  right  to  cross-examine  a  witness  or  wit- 
nesses called  to  prove  it,  but  can  introduce  counter  evidence  before  the 
court  passes  on  the  question  of  competency.  As  such  is  the  general 
trend  of  opinion;  and  the  reasons  are  so  manifest,  we  probably  would, 
at  this  time,  have  simply  referred  to  those  notes,  and  to  Commonwealth 
V.  Culver,  3  American  Criminal  Reports,  81,  without  further  comment, 
were  it  not  for  the  preceding  case  of  Commomcealth  v.  Epps,  an- 
nouncing an  adverse  rule. 

The  general  doctrine,  that  the  court  passes  upon  the  competency  of 
a  confession,  while  the  jury  weighs  it,  if  admitted,  and  that  the  burden 
is  with  the  prosecution  in  the  first  instance  to  prove  the  competency, 
makes  the  above  rule  axiomatic;  for  on  any  issue  where  the  prosecu- 
tion has  the  affirmative,  it  would  be  contrary  to  the  fundamental  prin- 
ciples of  Justice  governing  criminal  trials,  to  permit  that  issue  to  he 
passed  upon  without  permitting  the  defendant  to  be  heard.  To  deny 
the  defendant  t!  is  right,  would  be  to  eliminate  one  of  the  essential  ele- 
ments of  a  trial  and  in  that  respect  to  proceed  without  due  process  of 
law. 

For  a  list  of  authorities  upon  this  subject,  see  6  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.),  554-556,  and  12  Cyc.  480-483. 

As  a  matter  of  convenience,  and  especially  to  those  who  have  not 
access  to  large  libraries,  we  give  the  following  brief  opinions  In  full: 

People  v.  Soto. 
49  Cal.  67— Oct.,  1874. 
By  the  Court,  Crockett,  J.:  At  the  trial,  the  prosecution  offered  in 
evidence,  as  admission  of  guilt,  a  deposition  made  by  the  defendant  on 
his  examination  before  the  committing  magistrate.  The  defense  ob- 
jected to  the  evidence  on  the  ground,  amongst  others,  that  the  confes- 
sion "was  not  free  and  voluntary,  but  was  the  result  of  threats  made, 
and  inducements  held  out  to  him  prior  thereto  by  the  officers  of  the 
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law,  ■who  had  him  In  custody;  and  asked  leave  to  introduce  evidence  In 
support  of  the  objection."  The  application  was  refused  and  the  de- 
fendant excepted;  and  thereupon  the  deposition  was  read  in  evidence. 
It  is  difficult  to  see  on  what  ground  the  application  was  refused.  Noth- 
ing is  better  settled  than  that  a  confession  extorted  by  threats,  or  re- 
sulting from  inducements  held  out  by  the  officers  of  the  law  to  a  pris- 
oner in  their  custody,  is  not  admissible  in  evidence. 

When  such  a  confession  is  offered  in  a  criminal  case.  It  is  incumbent 
on  the  prosecution  to  lay  the  foundation  for  its  introduction  by  pre- 
liminary proof  showing  prima  facie  that  it  was  freely  and  voluntarily 
made.  No  such  proof  was  offered  in  this  case,  and  the  court  erred  in 
admitting  the  confession  in  evidence  without  any  showing  on  this 
point.  But  the  court  went  further,  and  denied  to  the  defendant  an  op- 
portunity to  show  affirmatively  that  the  confession  was  not  voluntary, 

For  this  error  the  judgment  must  be  reversed  and  a  new  trial 
awarded. 

(A  supplemental  opinion  on  matters  likely  to  arise  on  the  new  trial 
follows;  but  is  here  omitted,  as  not  bearing  on  the  subject  under  con- 
sideration.—J.  F.  G.) 

Jack  SOX  v.  State. 

83  Ala.  76— Dec.  Terra,  1887. 

Clopton,  J. :  The  established  doctrine  in  this  State  is,  that  all  confes- 
sions are  presumptively  involuntary  and  inadmissible;  and  that  it  is 
incumbent  on  the  State  to  show,  prima  facie,  that  a  confession  was 
freely  and  voluntarily  made,  before  it  can  be  admissible  in  evidence  to 
the  jury.  The  determination  of  this  inquiry,  as  the  determination  In 
respect  to  the  admissibility  and  competency  of  all  evidence,  lies  with- 
in the  province  of  the  court.  The  inquiry,  however,  should  not  be  de- 
termined on  ex  parte  evidence.  Whenever  the  admissibility  of  any  evi- 
dence depends  on  extraneous  facts  both  parties  should  be  allowed  to 
Introduce  proof  as  to  such  facts.  In  determining  whether  the  confes- 
sion proceeded  from  the  volition  of  the  accused,  or  from  an  influence 
improperly  exerted,  the  judge  should  hear  and  determine  the  question 
of  admissibility,  not  merely  upon  such  showing  as  the  prosecutor  may 
deem  proper  to  make,  but  also  upon  the  proof  which  the  defendant  may 
Introduce  in  order  that  he  may  not  be  prejudiced  by  the  admission  of 
Illegal  evidence.  After  the  prosecution  has  shown  a  prima  facie  case, 
It  is  the  right  of  the  accused  to  introduce  testimony  to  rebut,  and  to 
show  that  the  confession  was  not  voluntarily  made;  and  In  determining 
whether  a  prima  facie  showing  of  a  voluntary  confession  is  made,  the 
court  should  consider  the  testimony  introduced  by  both  parties.  Rufer 
V.  State,  25  Ohio  St.  464;  People  v.  f<oto,  49  Cal.  67. 

The  error  In  refusing  to  allow  the  defp.idant  to  introduce  proof  that 
the  confession  made  at  the  time  of  the  preliminary  examination  was 
not  voluntary,  but  was  Induced  by  promises  of  release  and  reward,  is 
not  cured  by  allowing  such  evidence  to  be  subsequently  admitted  to 
the  jury.  It  Is  true,  that  if  the  jury  are  not  satisfied.  In  view  of  all 
the  evidence,  including  the  facts  and  circumstances  of  the  confession, 
that  It  was  free  and  voluntary,  they  may  reject  It  as  wanting  in  credi- 
bility; but  they  cannot  review  or  disregard  the  determination  of  the 
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court  as  to  its  admissibility.  Redd  v.  State,  69  Ala.  255;  Young  v.  State, 
68  Ala.  569-  The  prejudice  to  the  defendant  consists  In  admitting  to 
the  jv.«"y  evidence,  which  may  have  been  shown  to  be  inadmissible  if 
the  court  had  allowed  the  opportunity,  but  which  they  are  bound  to 
regard. 
Reversed  and  remanded. 

State  v.  Kinder. 
96  Mo.  548— Oct.  Term,  1888. 

Black,  J.:  The  defendant  appealed  from  a  conviction  had  In  the  crim- 
inal court  of  Johnson  County  on  an  indictment  for  larceny,  committed 
in  the  dwelling-house  of  John  Hopkins.  Hopkins  and  Constable  Hurt 
went  from  Johnson  County  to  Lexington,  Lafayette  County,  with  a  war- 
rant, and  there  arrested  the  defendant.  They  placed  him  in  the  jail 
at  that  place  on  the  night  of  the  arrest,  and  on  the  succeeding  day  toolc 
him  to  Johnson  County  before  the  justice  by  whom  the  warrant  was 
issued.  Hopkins  and  Officer  Hurt  both  testify  to  confessions  made  by 
the  defendant  to  them  whilst  he  was  in  jail  and  whilst  on  the  road  the 
next  day.  These  confessions  were  all  made  in  the  presence  of  the  officer 
and  whilst  defendant  was  in  his  custody.  Hurt  and  Hopkins  testified 
that  the  confessions  were  not  procured  by  threats  or  promises. 

Hopkins  was  the  first  witness  for  the  State,  and  when  he  came  to  re- 
late thesp  confessions,  the  defendant  asked  the  court  to  cause  the  jury 
to  be  witlidrawn,  that  the  court  might  hear  the  evidence  and  pass  upon 
its  admissibility.  The  jurors  were  withdrawn,  and  after  Hopkins  had 
related  the  circumstances  under  which  the  confessions  were  made,  the 
defendant  offered  to  show  by  other  evidence  that  the  confessions  were 
not  voluntary  but  were  made  from  fear  and  compulsion.  The  judge  re- 
fused to  hear  the  evidence. 

During  the  trial  the  defendant  called  Charles  Barr,  who  testified 
that  he  was  in  the  jail  at  Lexington  when  Hopkins  and  the  constable 
came  there;  that  they  told  the  defendant  they  had  him  and  he  had 
better  acknowledge  that  he  took  the  property;  that  defendant  made  no 
acknowledgment,  and  one  of  them  said  he  had  better  acknowledge  or 
they  would  break  his  neck,  string  him  up,  or  something  to  that  effect. 

Hurt  and  Hopkins  both  say  that  on  the  road  the  next  day  they  had 
a  new  rope,  about  the  size  of  a  clothes-line,  but  that  they  bought  and 
used  it  only  for  securing  the  defendant  whilst  passing  through  some 
timber;  that  defendant  and  Hopkins  rode  on  the  front  seat  of  the 
wagon  and  Hurt  on  the  rear  seat. 

Dofondant,  in  testifying  in  his  own  behalf,  as  to  what  transpired  on 
the  rend,  says:  "Hurt  said,  if  I  didn't  acknowledge  taking  the  prop- 
erty (a  pair  of  boots,  a  pair  of  pants  and  a  pocket-book),  they  would 
hang  me.  I  said  all  right,  and  I  acknowledged.  Hurt  was  drunk  and 
rode  v.ith  a  pistol  on  the  seat." 

The  court,  at  the  request  of  the  defendant,  instructed  the  jury  to 
exclurip  from  their  consideration  any  confessions  made  under  fear  or 
compulsion. 

When  there  Is  reason  to  believe  that  the  confessions  were  obtained 
by  the  influence  of  hope  or  fear,  it  becomes  the  duty  of  the  judge 
to  hear  the  evidence  and  determine  whether  it  shall  go  to  the  jury. 


I 


■■JiJ 


M 


,i'''-;-^  ', 


200 


AMERICAN  CRIMINAL  REPORTS. 


1  1 

!   i 
II 


m  V 


Whether  the  confessions  were  made  with  that  degree  of  freedom  which 
allows  of  their  admission,  is  a  preliminary  question  for  the  judge  to 
determine.  This  Is  the  long-settled  rule  in  this  State.  Hector  v.  State, 
2  Mo.  167;  State  v.  Duncan,  64  Mo.  262;  State  v.  Patterson,  73  Mo.  696. 
This  Doing  the  law,  it  would  seem  to  follow  that  the  judge  should  hear 
all  the  evidence  bearing  upon  the  question  whether  the  confessions 
were  obtained  by  improper  influences,  before  he  passes  upon  their  ad- 
missibility. It  is  the  duty  of  the  judge  to  hear  all  such  competent  evi- 
dence on  this  preliminary  question  as  the  defendant  may  see  fit  to 
offer.  Tbit'  is  true  though  the  oflBcer  or  other  person  called  to  the  stand 
b •'  the  cay  deny  that  any  Improper  influences  were  used.  Whart. 

Grim.  .  'm  "S9;  People  v.  Soto,  49  Cal.  69.  Since  a  defendant  is  a 
competent  wi.ness,  under  our  statutes,  in  his  own  favor,  he  is  a  com- 
petent witness  tn  this  preliminary  issue.  This,  indeed,  is  the  legiti- 
mate I  enaction  tt  be  drawn  from  what  we  said  in  the  recent  case  of 
State  V.  Ritni.    95  Lr.    ;.)9. 

It  follows  that  tiK  judg>  erred  in  refusing  to  hear  the  evidence  of- 
fered 01.  this  preliminary  issue.  The  fact  that  this  question  was,  In 
the  end,  submitted  to  the  jury  does  not  cure  the  error.  Even  should 
the  judge  flnd  tliat  the  confessions  were  made  with  such  freedom  as  to 
allow  them  to  go  to  the  jury,  still  the  circumstances  under  which  they 
were  alleged  to  have  been  made,  could  be  put  in  evidence  to  the  end 
that  the  jury  may  determine  what  weight  they  will  give  to  them;  but 
whether  the  confessions  shall  be  admitted  at  all  or  not  is  a  question 
for  the  judge,  and  not  the  jury,  to  determine. 

The  judgment  is  therefore  reversed  and  the  cause  remanded.-  R.vy,J., 
absent,  the  other  judges  concur. 
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People  v.  Fox. 
121  N.  Y.  449— June  3,  1890. 

O'Brien,  J.:  The  defendant  was  convicted  in  the  court  of  sessions  of 
Fulton  County  of  the  crime  of  robbery  in  the  first  degree,  charged  to 
have  been  committed  upon  the  person  of  one  Plank  by  entering  his 
house  in  the  night  time,  binding  him  and  taking  certain  money  which 
it  is  claimed  he  had  in  his  possession.  Plank  was  the  principal,  if  not 
the  only  witness  at  the  trial  who  testified  in  regard  to  the  facts  and 
circumstances  constituting  the  offense  and  who  attempted  to  identify 
the  defendant  as  one  of  the  persons  present  on  the  occasion  and  actively 
participating  in  the  robbery.  He  testified  that  there  were  four  other 
persons  present  with  him,  but  did  not  attempt  to  identify  them  by  any 
direct  or  positive  testimony.  His  version  of  the  transaction  tending 
to  establish  the  commission  of  a  crime  and  to  identify  the  defendant 
as  one  of  the  persons  engaged  in  it,  is  not  free  from  contradictions, 
and  contains  some  elements  of  improbability. 

While  the  credibility  of  his  testimony  was  entirely  for  the  jury,  its 
salient  features  can  properly  be  kept  in  view  when  considering  the 
competency  and  probable  effect  with  the  jury  of  certain  confessions 
of  guilt  claimed  to  have  been  made  by  the  defendant,  and  which  were 
given  in  evidence  against  him,  as  well  as  evidence  offered  in  his  be- 
half tending  to  explain  or  entirely  destroy  these  alleged  confessions. 
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The  defendant,  at  the  time  of  bis  arrest,  was  found  in  a  saloon  at 
night  and  talten  to  the  loclt-up  in  a  state  of  intoxication,  from  which 
he  had  not  recovered,  when,  about  two  o'clocli  in  the  morning,  he  was 
aroused  from  sleep  by  a  justice  of  the  peace,  who  presented  to  him  a 
paper  just  prepared  by  the  justice  and  the  district  attorney,  which  was 
read  to  the  defendant,  signed  by  his  mark  and  sworn  to  before  the 
justice.  The  paper  was  given  In  evidence  at  the  trial  by  the  prose- 
cution, and  in  it  the  defendant  states,  in  the  technical  language  of  an 
indictment,  that  he  and  four  other  persons  named  therein  committed 
the  robbery.  The  testimony  of  Plank  was  in  this  way  corroborated, 
not  only  as  to  the  commission  of  a  crime,  but  as  to  the  Identity  of  the 
defendant  as  one  of  its  perpetrators,  in  concert  with  the  four  other 
persons  named  in  the  confession.  The  defendant  offered  to  prove  by 
three  of  the  four  persons  named  in  the  paper,  and  by  other  witnesses, 
that  on  the  night  when  the  robbery  was  alleged  to  have  taken  place, 
they  were  not  and  could  not  have  been  at  Plank's  house  or  in  the 
vicinity,  but  were,  in  fact,  at  another  place.  Like  proof  was  offered  to 
show  that  the  fourth  person  named  in  the  paper  as  the  defendant's 
accompllco  could  not  possibly  have  been  present  or  participating  in 
the  commission  of  the  offense.  This  testimony  Mas  objected  to  by  the 
district  attorney  on  the  ground  that,  though  it  might  prove  that  the 
four  persons  named  in  the  paper  as  defendant's  accomplices,  who  were 
not  on  trial,  did  not  participate  In  the  crime,  yet  it  could  not  affect 
the  admission  of  the  defendant  that  he  was  himself  an  actor  in  the 
transact) on.  The  court  sustained  the  objection  and  the  defendant 
excepted. 

The  case  made  by  the  people  was  that  five  persons  were  engaged  In 
the  commission  of  the  offense,  one  of  whom  was  identified  as  the  de- 
fendant. In  view  of  the  testimony  given  by  Plank,  and  the  whole  theory 
of  the  prosecution  to  assume  that  the  robbery  was  committed  by  the 
defendant  alone,  or  in  concert  with  persons  other  than  those  named 
in  the  paper,  would  destroy  all  §ffect  to  which  it  might  otherwise 
be  entitled  as  a  confession  of  guilt.  If  it  could  be  established  to  the 
satisfaction  of  the  jury  that  the  defendant's  statement,  as  evidenced 
by  the  paper,  In  regard  to  the  presence  and  guilty  connection  of  these 
four  persons  with  the  commission  of  the  offense  was  false,  that  would 
tend  to  destroy  the  credit  to  which  it  might  otherwise  be  entitled. 
While  it  was  entirely  possible  that  the  defendant  may  have  committed 
the  crime  in  concert  with  four  other  persons  not  named  In  the  paper, 
yet  he  had  the  right  to  prove,  if  he  could,  that  Important  parts,  at 
least,  of  the  confession  were  not  entitled  to  any  credit  with  the  jury, 
especially  as  he  was  indicted  jointly  with  three  of  the  persons  de- 
scribed in  the  confession  as  his  confederates.  The  peculiar  circum- 
stances under  which  the  defendant's  signature  was  obtained  to  the 
paper  tended  greatly  to  impair  its  value  as  evidence  against  him,  and 
had  he  been  permitted  to  submit  to  the  jury  the  proof  which  he  of- 
fered to  produce,  they  might  very  well  have  rejected  the  entire  con- 
fession as  unreliable.  The  testimony  tended  to  impeach  the  force  and 
effect  of  written  admissions  of  guilt  obtained  from  the  defendant  when 
he  was  in  a  condition  In  which  he  would  not  be  likely  to  understand 
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It,  and  under  circumstances  that  tended  to  deprive  It  of  the  character 
of  a  voluntary  statement,  and  was,  therefore,  admissible. 

When  the  paper  above  referred  to  was  offered  In  evidence  the  de- 
fendant's counsel  offered,  before  it  was  received,  to  show  that  it  was 
obtained  from  the  defendant  under  a  promise  of  immunity  from  pun- 
ishment for  robbery,  or  for  some  other  crime  for  which  he  then  stood 
charged.    The  court  decided,  notwithstanding  this  offer,  to  receive  the 
paper  in  evidence,  and  rejected  the  proof  offered  by  the  defendant  until 
the  case  was  with  the  defense,  stating  that  it  would  then  be  stricken 
out  if  proved  to  have  been  procured  under  the  circumstances  embraced 
in  the  offer.    The  defendant's  counsel  excepted  to  this  ruling.    The 
competency  of  the  writing  as  evidence  against  the  defendant  was  a 
question  of  law  which  he  had  a  right  to  ask  the  court  to  decide  be- 
fore the  evidence  was  admitted.     It  frequently  happens  that  the  tes- 
timony Is  of  such  a  character  as  to  require  the  court  to  submit  the 
question  to  the  Jury,  to  be  rejected  by  them  altogether  or  given  such 
weight  as  under  all  the  circumstances  the  jury  may  deem  proper  to 
give  to  the  alleged  confession.    But  when,  as  in  this  case,  a  written 
confession  of  guilt  is  offered  against  a  person  on  trial  for  a  criminal 
offense,  and  he  objects  to  the  same  and  offers  to  prove  to  the  court 
that  It  was  procured  from  him  by  threats,  or  promises,  or  under  such 
circumstances  as  would  render  it  Incompetent  as  evidence,  it  is  error 
to  receive  the  paper  without  first  hearing  the  proof  offered  and  de- 
ciding upon  the  competency  of  the  confession  as  evidence  against  the 
party  making  It.     (Commonwealth  v.  Culver,  126  Mass.  464.) 

When  the  paper  in  question  was  read  to  the  jury,  under  the  sanc- 
tion of  the  court,  without  first  hearing  what  the  defendant  had  to  al- 
lege against  Its  competency,  he  \\as  to  that  extent  denied  a  fair  trial, 
though  the  paper  was  received  conditionally  with  the  understanding 
that  it  should  be  stricken  out  of  the  case  if  It  afterwards  was  shown 
to  be  incompetent. 

There  were  some  other  rulings  at  the  trial  contained  in  the  record, 
of  which  the  defendant  complains,  that  it  would  be  difficult  to  sustain, 
but  as  they  may  be  changed  upon  another  trial  it  is  unnecessary  to 
notice  them  here.  The  proceedings  at  the  trial  have  been  referred  to 
sufficiently  to  show  that  the  conviction  was  properly  reversed  by  the 
court  below. 

The  judgment  should  be  afllrmed. 

All  concur,  Earl,  J.,  concurring  on  first  ground,  Gray,  J.,  not  voting. 

Judgment  affirmed. 

A  later  New  Jersey  case. — In  State  v.  Young,  67  N.  J.  L.  223,  51  Atl. 
Rep.  939,  decided  in  1902,  in  speaking  of  confessions,  the  court  said: 

"To  render  admissible  in  evidence  such  a  statement,  it  must  be 
shown  to  have  been  made  voluntarily,  and  the  burden  to  show  that  it 
was  thus  made  is  upon  the  State.  An  admissible  statement  is  one  that 
is  voluntary  in  the  sense  that  it  has  not  been  induced  by  the  pressure 
of  fear,  or  the  influence  of  hope  of  some  benefit  to  be  derived  there- 
from in  respect  to  the  prosecution  for  the  alleged  crime.  Whether  the 
statement  is  voluntary  in  this  sense  is  to  be  preliminarily  a*  termineJ 
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by  the  trial  court  upon  evidence  adduced  by  the  State,  and  by  the  ac- 
cused, if  he  offers  any,  and  the  question  before  that  court  is  a  mixed 
Question  of  law  and  fact.  The  duty  of  the  trial  court  is  to  find  what 
facts  are  established  to  its  satisfaction  by  the  evidence  adduced  in  the 
preliminary  examination,  and  to  apply  the  law  thereto,  and  thereon 
determine  whether  or  not  the  confession  or  statement  has  been  shown 
to  have  been  voluntary  in  the  sense  in  which  the  word  is  applicable 
to  such  confessions  or  statements.  If  the  facts  found  have  evidence 
to  support  them,  and  the  law  applied  is  unobjectionable,  an  exception 
to  a  ruling  admitting  such  confession  or  statement  in  evidence  will 
not  be  reviewable  on  an  ordinary  writ  of  error." 


M 


Price  v.  State. 


114  Ga.  855—40  S.  E.  Rep.  1015. 

Decided  Mar.  11,  1902. 

Confessions:*    Preliminary    inquiry — Voluntary    confession — Instruc- 
tions— Reasonal)le  doubt. 

1.  Where,  in  the  trial  of  a  criminal  case,  a  witness  is  offered  by  the 
State  to  prove  confessions  of  guilt  made  by  the  accused  immed- 
iately after  the  latter  had  been  given  into  his  custody  by  the  ar- 
resting officer,  and  the  testimony  of  the  witness  shows  that  the 
confessions  were  made  to  him  freely  and  voluntarily,  it  is  not 
incumbent  on  the  judge  to  require  the  State  to  call  and  examine 
the  arresting  officer  to  ascertain  if  he  used  any  threats  or  offered 
any  inducements  to  the  accused  while  the  latter  was  in  his  cus- 
tody. Dawson  v.  State,  59  Ga.  333;  Dumas  v.  State,  63  Ga.  600; 
Irhy  V.  State,  95  Ga.  467,  20  S.  B.  218. 

2.  Whore  the  accused,  when  arrested  by  an  officer,  stated  to  the  lat- 
ter that,  if  he  would  conduct  the  accused  safely  to  jail,  the  latter 
would  make  a  statement,  and  the  officer  replied  that  he  would  en- 
deavor to  conduct  the  accused  safely  whether  he  made  a  state- 
ment or  not,  and  thereupon  the  accused  made  a  confession,  the 
confession  was  not,  for  this  reason,  inadmissible.  If  the  confes- 
sion was  induced  by  hope,  the  inducement  was  not  held  out  by 
the  officer,  but  proceeded  from  the  accused  himself.  Bohanan  v. 
State,  18  S.  E.  302,  92  Ga.  32;  Minton  v.  State,  25  S.  E.  626,  99 
Ga.  254;  Hecox  v.  State,  31  S.  E.  592,  105  Ga.  625. 

3.  It  was  not  error  to  charge  the  jury  to  the  effect  that  it  is  the  duty 
of  the  court  to  determine  primarily  the  admissibility  of  alleged 
confessions,  but  that  its  judgment  is  not  conclusive  upon  the  jury, 
and  it  is  for  the  Jury  at  last  to  determine  whether  such  a  con- 
fession was  made,  and  whether  it  was  freely  and  voluntarily  made. 
Dawson  v.  State,  supra;  Irhy  v.  State,  supra. 

♦See  Confession  in  Table  of  Topics. 
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4.  It  is  not  error  for  the  court  to  refuse  a  request  to  charge  that  con- 
fessions of  guilt  should  be  rejected  by  the  Jury  unless  the  State 
had  showed  beyond  a  reasonable  doubt  that  they  were  made  vol- 
untarily, and  without  being  induced  by  another  by  the  slightest 
hope  of  benefit  or  remotest  fear  of  injury.  Oarr  v.  State,  10  S.  E. 
626,  84  Oa.  250;  Thomas  v.  State,  10  S.  B.  1016,  84  Ga.  613;  Nixv, 
State,  22  S.  E.  975,  97  Ga.  212. 

6.  It  is  not  error  to  refuse  requests  to  charge  to  the  effect  that  each 
and  every  juror  should  believe  for  himself  that  the  accused  has 
been  shown  to  be  guilty  beyond  a  reasonable  doubt  before  he 
agrees  to  a  verdict  of  guilty,  and  that,  if  any  member  of  the  jury 
has  such  a  reasonable  doubt,  be  should  not  agree  to  a  verdict 
of  guilty.  Smith  v.  State,  63  Ga.  170  (20);  Fogarty  v.  State,  5 
S.  E.  782,  80  Ga.  455.  See,  also,  62  Alb.  Law  J.  314,  and  41  Am. 
Law  Reg.  (N.  S.)  56. 

6.  While,  in  a  criminal  case,  every  material  allegation  in  the  indict- 

ment should  be  proven  beyond  a  reasonable  doubt,  it  is  not  error 
to  refuse  to  charge  that  "all  the  phases  of  the  case  which  in  law 
are  required  to  be  proven  should  be  proven  beyond  a  reasonable 
doubt." 

7.  It  is  not  error  to  charge  that,  "It  is  the  duty  of  the  jury  to  recon- 

cile the  testimony  of  the  witnesses  .  .  .  so  as  to  impute  per 
Jury  to  no  witness,"  where  the  context  shows  that  the  charge 
meant  that  the  jury  should  do  so  if  they  could. 

8.  Under  the  facts  shown  there  was  no  error  in  refusing  to  charge 

upon  the  law  of  manslaughter  or  of  any  other  grade  of  homicide 
less  than  murder. 

9.  The  evidence  fully  warranted  the  verdict,  and  the  trial  Judge  did 

not  err  in  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  the  Superior  Court,  Bibb  County;  Hon.  W.  H. 
Felton,  Jr.  Judge. 

Arthur  Price,  convicted  of  a  crime,  brings  error.    Affirmed. 


B.  N.  Davis  and  Henry  W.  Lane,  for  the  plaintiff  in  error. 
William  Brunson,  Solicitor  General,  and  Bryhin  \Y right,  At- 
torney General,  for  the  State. 


Per  Curiam.     Judgment  affirmed. 
Little,  J.,  absent  on  account  of  sickness. 
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Decided  Aug.  11,  1903. 

CoirrBflSioNs;*  Cobpus  Delicti:    The  corpus  delicti  cannot  be  proven 
by  a  confession — Insufficient  proof  of  corpus  delicti. 

1.  Before  a  person  charged  with  a  particular  crime  can  be  lawfully 

found  guilty  thereof,  it  is  necessary  to  establish  the  corpus  de- 
licti. This  cannot  be  done  by  the  mere  extrajudicial  confession 
of  the  accused.  There  must  be  aliunde  proof  of  the  corpus  de- 
licti. 

2.  In  a  criminal  trial,  evidence  that  the  accused,  while  confined  in 

prison,  upon  being  interrogated  as  to  his  conduct  upon  a  certain 
occasion,  stated  that  he  had  intended  to  attempt  to  overpower 
the  jailor  and  effect  his  escape,  is  admissible  as  a  circumstance 
against  him. 
(Syllabus  by  the  Court.) 

Error   to   Superior  Court,  Effingham  County;  Hon.  B.  D. 
Evans,  Judge. 
Higman  Bines,  convicted  of  arson,  brings  error.    Reversed. 

J,  H.  Smith,  for  the  plaintiff  in  error. 

Livingston  Kenan,  Solicitor  General,  for  the  State. 

Fish,  P.  J.  The  plaintiff  in  error  was  found  guilty  of  the 
crime  of  arson,  and,  upon  his  motion  for  a  new  trial  being  over- 
ruled, he  excepted.  The  motion  for  a  new  trial  was  based  upon 
the  general  grounds  upon  alleged  newly-discovered  evidence, 
and  alleged  error  in  overruling  a  motion  to  rule  out  certain  evi- 
dence introduced  by  the  State.  Briefly  stated,  the  evidence  upon 
which  the  accused  was  found  guilty  was  substantially  as  follows : 
The  barn  which  he  was  charged  to  have  feloniously  burned  was 
in  the  town  of  Marlow,  belonged  to  J.  F.  McEachern,  con- 
tained corn,  hay,  fodder,  cotton  seed  hulls,  and  rice  flour,  and 
was  discovered  to  be  on  fire  shortly  before  or  shortly  after  mid- 
night. At  the  time  of  the  fire,  and  for  a  considerable  period  of 
time  before,  the  accused  was  in  the  employment  of  the  owner  of 
the  bam,  working  as  a  general  helper  around  the  owner's  home 
and  little  farm,  and  feeding  his  horse  and  cattle.    The  keys  to 

*See  Confession  in  Table  of  Topics. 
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the  barn  had  been  kept  hanging  in  thp  hall  of  McTlnclicrn's 
residence,  and  the  accused  generally  had  lind  free  acpos^  to 
them,  and  carried  them  to  and  from  the  bam ;  but  a  short  time 
before  the  fire  occurred  McEachern  had  moved  to  Jncksonvillo 
and  loft  these  keys  in  charge  of  Mr.  Yandall,  a  boarder,  wli) 
■was  living  in  the  residence,  and  he  had  carried  them  from  tliou 
until  the  fire,  in  order  to  see  that  the  barn  was  always  loekoil 
and  nothing  taken  from  it.  After  Yandall  took  the  keys  and 
saw  to  the  feeding  of  the  slixk,  the  accused  seemed  to  Yatidiill, 
from  his  appearance  and  demeanor,  to  be  mad.  The  accnsod 
lived,  according  to  some  of  the  witnesses,  about  a  quarter  of  a 
mile  from  the  barn,  and  according  to  others  about  half  a  mile 
therefrom.  When  the  fire  was  discovered,  an  alarm  was  raised, 
a  gun  being  fired  several  times,  and  there  being  a  good  deal  of 
hallooing.  The  accused  did  not  come  to  the  fire  that  nifjlit,  but 
made  his  appearance  at  the  scene  the  next  morning,  an,(l  as^^isted 
in  putting  out  the  smoldering  embers.  Upon  being  then  asked 
wliy  he  did  not  come  to  the  fii'e,  ho  said  he  never  gave  it  a 
'bought.  Several  other  people  lived  in  the  same  immediate 
neighborhood  as  the  accused,  and  none  of  them  came  to  the  fire. 
The  accused  and  a  mmiber  of  others,  on  the  night  of  the  fire, 
attended  meeting  at  a  chui'ch  aboiit  half  a  mile  below  ^larlow, 
and  the  people  left  the  church  after  the  10  o'clock  train  had 
passed,  and  the  defendant,  in  company  with  some  of  his  neigh- 
bors, went  in  the  direction  of  his  home.  One  of  the  Stato's  wit- 
nesses testified  that  he  lived  within  one  hundred  feet  of  the  de- 
fendant's house,  and  that  after  he  left  the  church  he  went  to  his 
home,  and  went  to  sleep,  and  did  not  wake  up  until  the  next 
morning.  A  witness  named  Anna  Duncan  testified  that  she 
lived  right  across  the  street  from  the  house  of  the  accused ;  that 
on  the  night  of  the  fire  she  went  to  bed  after  she  got  tlirough 
her  work,  and  some  time  in  the  night  her  son  came  and  awak- 
ened her,  and  she  1  .*.  him  in  the  house ;  that  in  a  few  minutes 
after  her  son  came  in  and  went  to  bed  she  heard  the  accused 
rattling  a  chain  against  the  door,  and,  after  the  chain  rattled, 
she  heard  a  small  whistle,  which  she  thought  ought  to  be  the 
defendnt's  whistle;  that  she  recognized  his  whistle,  for  she 
knew  "he  has  that  low  whistle  ever  since  his  mother  has  been 
dead."    On  the  morning  after  the  fire  the  accused  was  heard 


B1NE8  V.  STATE 


207 


to  say  that  he  'Midn't  reckon  there  wouhl  ho  nny  more  hell 
rai(*o(l  about  tlio  keys  now  "  On  the  day  after  the  fire,  ^Mrs. 
ircEachem  said  to  the  defendant  that,  if  he  had  been  at  the 
church  on  the  previous  night,  he  would  have  seen  the  fire,  and 
nskcd  him  if  ho  saw  tlie  fire  "last  night,"  and  he  replied,  "No, 
iniuiin ;  T  went  home  and  went  to  bed."  lie  also  aaid  to  her  lit- 
tle daughter:  "You  know  tho  book  you  gave  mo.  I  read  it 
ft  while,  and  went  right  to  bed."  The  jailer  testified  that  while 
tho  accused  was  in  jail  he  went  in  there  to  give  him  his  break- 
fust,  and  "ho  jdaycd  off  asleep  or  crazy;"  that  the  accused  was 
lying  down  with  his  head  against  the  wall  of  the  cell.  Tho  wit- 
ness called  him,  and  ho  did  not  answer,  and  the  witno^'?  kicked 
the  wall  to  awaken  him,  and  still  got  no  response,  and  ilien  went 
out  into  the  corridor,  and  saw  that  the  accused  was  watching 
every  movement  that  he  made.  The  witness  M-ent  out  and  stayed 
a  good  while,  and  came  back,  and  found  tho  aecusod  up;  ques- 
tioned and  talked  to  him  a  good  deal  about  it ;  and  the  accused 
then  said  "his  intention  was  to  make  his  escape  some  way  or 
other,  as  he  could ;"  that  if  ho  could  have  gotten  the  jailer  in 
his  cell  he  was  going  to  get  out  and  have  a  little  combat  with 
him  and  make  his  escape.  A  witness  named  IJarney  Jackson 
testified  that  he  lived  in  Savannah,  and  was  sent  up  to  ^[arlow 
ns  a  detective;  that  he  found  out  where  the  accused  lived,  and 
went  to  his  house  one  night  abotit  9  or  10  o'clock — had  never 
met  him  before — and  told  him  he  would  like  to  got  .a  place  to 
stay  if  he  could,  and  asked  the  accused  if  ho  could  take  him  in 
for  the  night;  that  the  accused  told  him  that  ho  could  not,  as 
he  was  looking  for  some  one  to  come  over  there,  but  if  the  wit- 
ness would  go  off,  and  come  back  latter  he  (the  accused)  would 
be  "more  than  apt  to  let  him  stay  over  with  him ;"  that  the  wit- 
ness did  not  go  back  there  that  night,  but  went  back  the  next 
morning  about  10  o'clock;  found  the  accused  building  a  fence, 
and,  after  some  considerable  conversation  with  him,  told  the  ac- 
cused that  his  (Jackson's)  home  was  in  Montgomery,  Ala.,  and 
that  he  had  to  make  his  escape  from  there,  and  when  the  ac- 
cused asked  him  what  for,  he  said,  "Some  white  folks  who  I 
had  been  working  for  owed  me  seventeen  or  eighteen  dollars, 
and  I  had  to  set  the  stable  on  fire,  with  two  or  three  horses ;" 
and  then  the  accused  said  he  was  working  for  Mr.  McEachern 
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and  used  to  handle  the  keys ;  that  the  lady  let  him  handle  them; 
and  he  used  to  have  a  good  thing,  but  finally  she  took  the  keys 
away  from  him;  and  that  he,  about  a  month  before  this  con- 
versation, after  the  crowd  at  the  church  had  disappeared,  con- 
cealed himself,  and  went  over  to  Mr.  McEachern's  barn  and 
set  it  on  fire.  The  accused  introduced  no  evidence.  In  his 
statement  to  the  jury  he  said  he  was  at  the  church  "that  night," 
and  when  the  "church  was  out"  went  home,  and  knew  nothing 
about  the  fire  until  the  next  morning  about  6  o'clock.  He  did 
not  deny  anything  the  witnesses  had  testified. 

1.  It  seems  to  us  very  clear  from  this  evidence  that  the  ac- 
cused was  unlawfully  convicted.     The  evidence  is  insufRcient 
to  support  a  verdict  of  guilty.    There  w^as  no  proof  whatever 
of  the  corpus  delicti,  except  the  confession  of  the  accused,  mado 
to  a  negro  detective,  xipon  a  few  hours'  acquaintance,  and  under 
circumstances  which  rendered  the  story  told  by  this  witness  not 
very  plausible.     The  jury,  however,  believed  the  testimony  of 
this  witness  to  be  true,  and  therefore  we  are  to  take  the  confes- 
sion as  having  been  proved.    Before  there  can  be  a  lawful  con- 
viction of  a  crime,  the  corpus  delicti — that  is,  that  the  crime 
charged  has  been  committed  by  some  one — must  be  proved.  The 
mere  confession  of  the  acciised  is  not  sufficient  to  establish  the 
corpus  delicti.    This  rulo  is  well  established,  in  this  county  at 
least;  and  our  own  case  of  Murray  v.  State,  43  Ga.  250,  is,  so 
far  as  this  court  is  concerned,  controlling  authority  to  this  ef- 
fect.   In  th^t  case  the  accused  was  charged  Avith  having  felon- 
iously burned  a  ginhouse.    He  confessed  that  he  "put  fire  to  it 
about  1  o'clock  at  night,"  and  the  State  proved  that  the  house 
was  consumed  by  fire  about  the  hour  of  1  o'clock  at  night,  and 
that  the  defendant  resided  about  a  mile  from  the  spot.    It  was 
held  that  under  the  section  of  the  Code  which  declares  that  "a 
confession  alone,  uncorroborated  by  other  evidence,  will  not 
justify  a  conviction,"  the  evidence  was  insufiiciont  to  sustain  a 
verdict  of  guilty.    Judge  McCay  said :  "There  is,  as  we  undc^ 
stand  it,  really  nothing  here  but  the  confession.     There  is  not 
even  the  corpus  delicti,  since  there  is  no  evidence  that  the  gin- 
house  was  not  accidently  burned."    The  great  weight  of  author 
ity  in  this  country  is  that,  before  a  confession  will  authorize  a 
conviction,  it  must  be  corroborated  by  evidence  which,  inde- 
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pendently  of  the  confession,  tends  to  establish  the  corpus  delicti. 
Some  of  the  courts  hold  that  the  corpus  delicti  must  be  proved 
by  evidence,  other  that  the  confession,  beyond  a  reasonable 
doubt.  Others  hold  that  when  the  confession  is  supported  by 
other  evidence,  which  in  and  of  itself  tends  to  establish  that 
the  particular  crime  charged  has  been  committed  by  somebody, 
the  corpus  delicti  is  suificiently  established.  Wills,  an  eminent 
English  author,  in  his  work  on  Circumstantial  Evidence  (chap- 
ter 3,  §  6),  says:  "By  the  law  of  England,  a  voluntary  and  un- 
suspected confession  is  clearly  sufficient  to  warrant  a  convic- 
tion, wherever  there  is  independent  proof  of  the  corpus  delicti. 
According  to  some  authorities,  confessions  alone  is  a  sufficient 
ground  for  conviction,  even  in  the  absence  of  any  such  inde- 
pendent evidence;  but  the  contrary  opinion  is  most  in  accord- 
ance with  the  general  principles  of  reason  and  justice,  the  opin- 
ions of  the  best  writers  on  criminal  jurisprudence,  and  the  prac- 
tice of  other  enlightened  nations.  Nor  are  the  cases  adduced 
in  support  of  the  doctrine  in  question  very  decisive,  since  in 
all  of  them  there  appears  to  have  been  some  evidence,  though 
slight,  of  confirmatory  circumstances,  independently  of  the  con- 
fession." Clark,  in  his  work  on  Criminal  Procedure  (page 
532),  lays  the  rule  down  thus:  "An  extrajudicial  confession,  in 
order  to  warrant  a  conviction,  must  be  corroborated  by  other 
evidence  tending  to  prove  the  corpus  delicti."  Wliarton,  after 
stating  the  conditions  upon  which  voluntary  confessions  are 
admissible,  says:  "While  voluntary  confessions  of  specific 
charges  or  of  inculpatory  facts  are  always  admissible  under  the. 
conditions  above  stated,  they  cannot  sustain  a  conviction,  un- 
less there  be  corroborative  proof  of  the  corpus  delicti."  Whart. 
Crim.  Ev.,  §  632.  In  1  Greenleaf  on  Evidence,  §  217,  in  dis- 
cussing the  question  whether  extrajudicial  confessions,  uncor- 
roborated by  any  other  proof  of  the  corpus  delicti,  are  sufficient 
to  support  a  conviction,  the  learned  author  says:  "In  each  of 
the  English  cases  usually  cited  in  favor  of  the  sufficiency  of 
this  evidence  there  was  some  corroborative  circumstance.  In 
the  United  States  the  prisoner's  confession,  when  the  corpus 
delirAi  is  not  otherwise  proved,  has  been  held  insufficient  for  his 
conviction;  and  this  opinion  certainly  best  accords  with  the 
humanity  of  the  Criminal  Code,  and  with  the  great  degree  of 
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caution  applied  in  receiving  and  weighing  evidence  of  confes- 
sions in  other   cases,  and  it  seems  countenanced  by  approved 
writers  on  this  branch  of  the  law."    In  People  v.  Badgley,  16 
Wend.  53,  it  was  held:  "Evidence  of  confession  alone,  unsup- 
ported by  corroborating  facts  and  circumstances,  is  not  suiR- 
cient  to  convict.     There  must  be  proof  aliunde  of  tlio  corpm 
delicti,  although  such  proof  need  not  be  conclusive."  In  Strinn- 
fellow  V.  State,  26  Miss.  157,  59  Am.  Dec.  247,  it  was  liekl: 
"In  capital  felonies,  the  extrajudicial  confessions  of  the  pris- 
oner, where  the  corpus  delicti  is  not  proven  by  indei)endent  tes- 
timony, are  insufficient  to  warrant  a  conviction  of  the  accused." 
In  Johnson  v.  State,  59  Ala.  37,  following  Matthews  v.  Stak, 
55  Ala.  187,  it  was  held:  "An  extrajudicial  confession,  not 
corroborated  by  independent  evidence  of  the  corpus  delicti,  will 
not  support  a  conviction  of  felony."    In  Kentucky  this  princi- 
ple is  embodied  in  the  statutory  law  of  the  State.     Cunning- 
ham V.  C ommonwealth,  9  Bush,  149.     This  seems  to  be  true 
also  in  Iowa.    State  v.  Feltes,  51  Iowa,  501,  1  X.  W.  Rep.  755. 
In  United  States  v.  Mayfield  (C.  C),  59  Fed.  Rep.  118,  Boar- 
man,  J.,  said:  "Before  a  conviction  is  justified,  the  Government 
should  be  required  to  establish  the  corpus  delicti  by  some  degree 
of  circumstantial  or  other  evidence  independent  of  the  defend- 
ant's extrajudicial  confessions."     In  Priest  v.  Slate,  10  Xeb. 
394,  6  N.  W.  Rep.  468,  the  rule  was  laid  down  this  way:  "A 
confession  is  not  sufficient  evidence  of  the  corpus  delicti.  There 
nmst  be  other  evidence  that  a  crime  has  actually  been  conmiit- 
ted,  the  confession  being  used  to  connect  the  accused  with  the 
crime."    In  State  v.  German,  54  Mo.  527,  14  Am.  Rep.  481, 
it  was  held  that  a  conviction  was  not  warranted  when  there  was 
no  other  proof  of  the  corpus  delicti  but  the  uncorroborated  ex- 
trajudicial confession  of  the  accused.     And  in  State  v.  Scolt, 
39  Mo.  424,  where  the  accused  was  tried  under  an  indictment 
for  robbery,  and  the  evidence  showed  that  he  was  seen  riding 
in  company  with  an  old  man,  and  had  declared  that  he  intended 
to  get  into  a  fuss  with  the  old  man  and  take  his  horse  from  him, 
and  afterwards  the  accused  was  seen  riding  the  horse,  f\fli  said 
he  got  into  a  fuss  with  the  old  man  and  took  his  horse,  it  was 
held  that  the  evidence  was  insufficient  to  sustain  a  conviction, 
because  there  was  no  corroborative  testimony  that  a  crime  had 
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been  committed.    In  Tyner  v.  State,  5  Humph.  383,  where  the 
accused  was  convicted  of  horse  stealing  upon  evidence  which 
showed  that  his  conduct  was  such  as  to  be  strong  and  satisfac- 
tory proof  that  he  had  committed  some  crime,  the  consequences 
of  which  he  was  endeavoring  to  escape,  and  which  probably  re- 
lated to  his  possession  and  sale  of  the  horse — which  he  hastily 
sold  for  less  than  half  its  value — it  was  held  that  the  corpus 
delicti,  or  fact  that  the  particular  crime  had  been  committed, 
had  to  be  shown  before  any  inference  could  be  made  from  these 
circumstances  that  he  had  committed    the    particular    crime 
charged.    It  was  held  in  Michigan  that  in  a  prosecution  for  an 
attempt  to  murder,  the  unsupported  confession  of  the  accused 
was  not  sufficient  evidence  of  the  corpus  delicti.     People  v. 
Lane,  49  Mich.  340,  13  I^.  W.  Kep.  622.     In  Westbrooh  v. 
State,  91  Ga.  11,  IG  S.  E,  Kep.  100 — a  headnoto  case — this 
court  itself,  in  passing  upon  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  of  guilty,  said :  "There  was  dii-ect  evidence 
of  the  burning,  and  circumstantial  evidence  from  which  the 
juiy  could  rightly  infer  that  the  fire  was  not  accidental,  but 
felonic  is.     Thus  the  corpus  delicti  was  established  independ- 
ently of  the  confession.     The  evidence  was  ample  to  warrant 
the  verdict."     This  seems  to  be  a  distinct  recognition  of  the 
principle  that  the  corpus  delicti  must  be  established  independ- 
ently of  the  confession  of  the  accused.     In  the  case  under  con- 
sideration, if  the    confession  of  the    accused  be  eliminated, 
there  is  no  evidence  at  all  of  the  corpus  delicti.      The    mere 
fact  that  the  barn  was  discovered  to  be  on  fire  about  mid- 
night did  not  even  tend  to  show  that  the  fire  was  a  felonious 
one.    Upon  such  proof  the  law  presumes  the  fire  to  have  been 
accidental.    Phillips  v.  State,  29  Ga.  105 ;  Murray  v.  State, 
supra.    Such  would  have  been  the  presumption  in  any  case 
upon  mere  proof  of  the  burning,  and  the  presumption  applies 
with  peculiar  force  to  the  burning  of  a  house  filled  with  such 
inflammable  material  as  this  barn  contained.    Surely  the  mere 
fact,  testified  to  by  one  witness,  that  the  accused  seemed,  from 
his  appearance  and  demeanor,  to  be  mad  because  he  was  no 
longer  allowed  to  carry  the  keys  of  the  bam,  did  not  tend  to 
show  that  the  fire  was  of  incendiary  origin.    This  evidence  was 
on  a  par  with  that  to  which  Judge  McCay  alluded  in  Murray's 
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Case^  when  he  said :  "The  looks  of  the  prisonerj  and  his  appar- 
ent unwillingness  to  talk  with  the  witness,  as  mentioned  by 
him,  is  evidence  so  liable  to  misconstruction  as  to  be  of  hardly 
any  weight."  The  remark  of  the  accused,  the  morning  after 
the  fire,  that  he  "didn't  reckon  there  would  be  any  more  hell 
raised  about  the  keys  now,"  while  tending,  in  some  slight  de- 
gree, to  cast  suspicion  upon  him,  can  hardly  be  said,  when  con- 
sidered apart  from  his  confession,  as  tending  to  establish  as  a 
fact  that  the  house  was  felonious  burned.  If  he  was  mad  be- 
cause he  had  been  deprived  of  the  privilege  of  carrying  the  keys 
of  the  barn,  he  would  have  been  just  as  likely — perhaps  more 
so — ^to  have  made  this  remark  if  the  fire  had  been  purely  acci- 
dental. The  fact — if  it  can  be  said  to  have  been  established  as 
a  fact — that  he  was  heard,  at  some  undisclosed  hour  of  the 
night  when  the  fire  occurred,  rattling  a  chain  and  whistling  in 
the  low  whistle  he  had  had  since  his  mother  died,  at  the  door  of 
a  neighbor,  who  lived  just  across  the  street  from  him,  just  after 
that  neighbor's  son  had  come  into  the  house  to  go  to  bed,  sim- 
ply tended  to  show  that  he  had  left  the  church  which  he  had  at- 
tended that  night,  and  was  then  almost  at  his  own  home,  a  quar- 
ter or  a  half  of  a  mile  from  the  bam,  and  no  more  tended  to 
show  that  he  had  set  fire  to  the  barn  than  it  did  that  this  neicb- 
bor's  son  had  done  so.  If  he  had  been  on  his  way  to  set  fire 
to  the  barn,  he  would  hardly  have  stopped  to  arouse  his  neigh- 
bors. His  statement  to  the  jailer  that  he  had  intended  to  at- 
tempt to  overpower  him  and  escape  from  the  jail  was,  in  view 
of  his  previous  confession,  only  a  slight  circumstance  against 
him.  He  might  well  desire  to  escape,  not  because  he  had  really 
committed  the  crime  with  which  he  was  charged,  but  in  order 
to  avoid  the  consequences  of  his  confession.  If  considered  by 
the  jury  as  an  incriminating  circumstance,  it  was  simply  in  the 
nature  of  an  indirect  admission  of  guilt,  from  which  no  infer- 
ence of  guilt  could  be  drawn  until  the  corpus  delicti  was  proved. 
Its  probative  value  in  establishing  the  corpus  delicti  was  cer- 
tainly not  as  great  as  a  positive  confession  that  he  had  commit- 
ted the  identical  crime  charged;  and  even  two  positive  confes- 
sions of  guilt,  without  independent  proof  of  the  corpus  delicti, 
woxild  not  be  sufficient  to  authorize  a  conviction.  The  conver- 
sation which  occurred  between  him  and  Mrs.  McEachern  ce^ 
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tainly  had  no  pi'obative  value  so  far  as  proving  the  corpus  de- 
licti was  concerned. 

2.  In  one  of  the  gi'ounds  of  the  motion  for  a  new  trial  it  is 
allef'ed  that  the  court  erred  in  overruling  a  motion  to  rule  out 
the  testimony  of  the  jailer,  the  purport  of  which  is  indicated 
above.  There  was  no  error  in  the  ruling  complained  of.  It 
was  competent  for  the  State  to  prove  what  the  accused  stated 
to  the  jailer.  Upon  the  trial  of  a  criminal  case  it  is  always 
competent  for  the  State  to  prove  that  after  the  alleged  offense 
was  committed  the  accused  fled,  or  sought  to  conceal  himself,  or 
attempted,  after  arrest,  to  escape ;  and  certainly  evidence  show- 
ing an  intention  to  escape  from  the  custody  of  the  law  is  ad- 
missible. In  Whaley  v.  State^  11  Ga.  123,  it  was  held  that  evi- 
dence that  the  accused  offered  to  bribe  one  of  his  guards  in 
order  to  effect  his  escape  was  admissible,  and  the  evidence  in 
this  ease  of  the  statement  made  by  the  accused  of  his  purpose  to 
escape  from  the  jail  was  equally  so. 

As  the  plaintiff  in  error  is  granted  a  new  trial,  it  is  not  nec- 
essary to  consider  the  groimd  of  the  motion  in  reference  to  al- 
leged newly-discovered  evidence. 

Jiulgnient  reversed.  All  the  justices  concur,  except  Tuener, 
J.,  not  presiding. 

Notes — Necessity  of  Proving  the  Corpus  Delicti  by  Evidence, 
Othi;r  than  Confessions;  Illustrated  by  Several  Remarkable  Cases 
(by  J.  F.  G.) 

"I  woulfl  never  convict  any  person  of  murder  or  manslaughter,"  said 
Sir  Matthew  Hale,  2  Pleas  of  the  Crown,  290,  "unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  found  dead,  for  the  sake  of 
two  cases,  one  mentioned  by  my  Lord  Coke,  P.  C,  cap.  104,  p.  1232,  a 
Waruickshire  case. 

"Another  that  happened  in  my  remembrance  In  Staffordshire,  where 

A.  was  long  missing,  and  upon  strong  presumptions  B.  was  supposed 
to  have  murdered  him,  and  to  have  consumed  him  to  ashes  in  an  oven, 
that  he  should  not  be  found,  whereupon  B.  was  indicted  of  murder, 
and  convicted  and  executed,  and  within  one  year  after  A.  returned, 
being  Indeed  sent  beyond  the  sea  by  B.  against  his  will,  and  so,  though 

B.  justly  deserved  death,  yet  he  was  really  not  guilty  of  that  offense, 
for  which  he  suffered." 

The  Warwickshire  Case. — From  a  note  in  Hale's  Pleas  of  the  Crown, 
290,  he  evidently  refers  to. a  case  reported  In  3  Coke's  Institutes,  332, 
and  cited  in  Roscoe's  Criminal  Evidence,  and  14  Howell's  State  Trials, 
1310.  Lord  Coke  gives  the  case  In  the  language  of  the  following  par- 
agraph: 
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In  the  County  of  Warwick  there  were  two  brethren,  the  one  having 
issue  a  daughter,  and  being  seised  of  lands  in  fee  devised  the  gov- 
ernment of  his  daughter  and  his  lands,  until  she  came  to  her  age  of 
sixteen  years,  to  his  brother,  and  died.  The  uncle  brought  up  his 
niece  very  well  both  at  her  book  and  needle,  etc.,  and  she  was  about 
eight  or  nine  years  of  age:  her  uncle  for  some  offense  correcting  her, 
she  was  heard  to  say,  "Oh  good  uncle,  kill  me  not."  After  which  time 
the  child,  after  much  Inquiry,  could  not  be  heard  of;  whereupon  the 
uncle  being  suspected  of  the  murder  of  her,  the  rather  for  that  he 
was  her  next  heir,  was  upon  examination  anno  8  Jac.  regis  committed 
to  the  gaol  for  suspicion  of  murder,  and  was  admonished  by  the  jus- 
tices of  assise  to  find  out  the  child,  and  thereupon  bailed  bim  until 
the  next  assises.  Against  which  time,  for  that  he  could  not  find  her, 
and  fearing  what  would  fall  out  against  him,  took  another  child  as 
like  unto  her  both  in  person  and  years  as  he  could  find,  and  ap- 
pareled her  like  unto  his  true  child,  and  brought  her  to  the  next  as- 
sises, but  upon  review  and  examination,  she  was  found  not  to  be  the 
true  child;  and  upon  these  presumptions  he  was  indicted  and  found 
guilty,  had  judgment,  and  was  hanged.  But  the  truth  of  the  case 
was,  that  the  child  being  beaten  over  night,  the  next  morning  when 
she  should  go  to  school,  ran  away  into  the  next  county,  an  being  well 
educated  was  received  and  entortained  of  a  stranger;  and  when  she 
was  sixteen  years  old,  at  what  time  she  should  come  to  her  land,  she 
came  to  demand  it,  and  was  directly  proved  to  be  the  true  child.  Which 
case  we  have  reported  for  a  double  caveat:  first,  to  judges,  that  they 
in  case  of  life  judge  not  too  hastily  upon  bare  presumption;  and  sec 
ondly,  to  the  innocent  and  true  man,  that  he  never  seek  to  excuse  him- 
self by  false  or  undue  means,  lest  thereby  he  offending  God  (the  au- 
thor of  truth)  overthrow  himself,  as  the  uncle  did. 

An  anonymous  case. — In  section  683  of  American  Criminal  Law,  Gth 
Ed.,  Mr.  Wharton  says:  "Mathews  relates  an  instance  of  a  coinitryinan 
who  was  convicted  on  his  own  confession  of  the  murder  of  a  widow, 
who,  two  years  afterwards,  returned  to  her  home,  and  had  never  re- 
ceived any  injury  whatever." 

"Case  of  the  Perrys."—U  Howell's  State  Trials,  1311-1323  (cited  in 
Wigmore  on  Evidence,  sec.  8G6,  note.)  The  case  may  be  briefly  stated 
as  follows:  On  Thursday,  August  16,  1660,  William  Harrison,  who 
was  steward  for  the  lady  viscountess  Campden  at  Campden  Glouces- 
tershire, being  about  seventy  years  of  age,  and  having  been  in  the 
service  of  the  same  family  for  fifty  years,  walked  to  Charrlngworth 
fibout  two  miles,  to  receive  his  lady's  rent,  but  did  not  return  as 
usual.  Late  in  the  evening  Mrs.  Harrison  sent  her  servant,  John 
Perry,  to  meet  his  master;  but  neither  of  them  returned  that  night. 
Perry  returned  early  the  next  morning.  Upon  investigation  It  was  as- 
certained that  Mr.  Harrison  had  collected  a  small  amount  of  rent  and 
then  started  home.  His  hat  band  "ud  comb  were  found,  the  former 
bloody  and  the  latter  hacked.  John  Perry,  upon  being  questioned, 
gave  a  detailed  account  of  his  doings  that  day,  which  was  corroborated 
by  several  persons;  but  after  being  in  custody  several  days  (part  of 
the  time  in  prison  and  part  of  the  time  at  an  inn),  being  pressed  to 
confess,  to  some  he  said  that  Mr.  Harrison  had  been  killed  by  a 
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tinker;  to  others,  that  a  gentleman  servant  had  murdered  him;  and 
to  others  that  he  was  murdered  and  hid  In  the  bean-rlck.  Search  was 
made  but  no  body  found.  At  his  own  suggestion  he  was  again  brought 
before  the  magistrate  on  August  24th,  and  said  that  Joan  Perry,  his 
mother,  and  Richard,  his  brother,  had  murdered  Mr.  Harrison.  He 
gave  a  detailed  statement  of  the  supposed  crime  in  which  he  said  that 
Mr.  Harrison  was  strangled  to  death.  The  next  day  the  mother  and 
brother  were  brought  In  his  presence,  they  denying  the  accusation  and 
he  reaffirming  It.  Upon  leaving  the  magistrate's  office,  Richard,  In 
taking  a  clout  from  his  pocket,  "dropped  a  ball  of  Inkle,"  In  v/hich 
was  found  a  slip  knot,  which  John  then  Identified  as  the  cord  used  In 
strangling  Mr.  Harrison.  John  also  stated  that  a  certain  burglary  by 
which  £140  was  taken  from  Mr.  Harrison's  house  the  year  before  was 
committed  by  Richard;  and  that  he,  John,  was  accessory  to  it.  He 
also  mentioned  that  certain  conduct  of  his,  In  which  he  pretended  to 
flee  from  armed  men  In  that  vicinity,  was  simply  to  prevent  suspicion 
from  resing  upon  him  after  the  burglary.  At  tho  next  assizes,  the 
mother  and  both  brothers  were  Indicted  for  burglary,  and  also  for  mur- 
der. To  the  first  indictment  they  all  pleaded  guilty,  being  advised  to 
do  so.  They  begged  pardon  and  "act  of  oblivion"  which  was  granted. 
At  the  next  assizes  they  pleaded  not  guilty  to  the  charge  of  murder, 
John  with  the  others  denying  the  charge.  He  stated  that  he  was  mad 
at  the  time  he  made  the  confepslon  and  knew  not  what  he  said.  They 
were  ali  convicted,  sentenced  and  hanged.  The  mother  was  reputed 
to  be  a  witch;  and  it  was  thought  that  she  had  bewitched  her  sons, 
to  that  degree,  that  they  would  not  confess  while  she  was  alive;  so 
she  would  hang  first;  but  the  two  sons  died  protesting  innocence.  Sev- 
eral years  afterward  Mr.  Harrison  returned  home.  In  a  written  state- 
ment he  said  that  he  had  been  kidnapped  and  carried  beyond  the  sea; 
and  for  a  while  was  a  slave  In  Turkey;  but  that  when  his  master 
died  he  escaped,  and  finally  succeeded  in  returning  to  England.  His 
statement  was  doubted  by  some;  but  there  was  no  reason  to  doubt  his 
identity. 

For  brief  mention  of  this  case  see  Roscoe's  Cr.  Ev.  29,  and  1  Leach, 
299. 

The  case  is  also  given  in  Famous  Cases  of  Circumstantial  Evidence; 
as  is  also,  The  Case  of  the  Booms:  but  as  some  have  doubted  the  au- 
thenticity of  that  book,  from  the  fact  that  the  author  omitted  to  give 
his  authority  for  the  cases  reported,  we  have  not  relied  upon  it  for 
any  of  the  cases  referred  to  in  this  volume. 

The  case  of  Captain  Oreen  and  his  Grexo,  who  were  tried  at  the  High 
Court  of  Admiralty  of  Scotland  March  14-16,  1705  for  piracy,  murder 
and  robbery.— 5  Hargrave's  State  Trials,  571-610;  14  Howell's  State 
Trials,  1199-1307; — Turning  from  the  lengthy  account  of  this  famous 
historic  trial,  it  Is  sufficient  at  this  time  to  remark  that  though  the 
alleged  crime  was  not  committed  the  verdict  was  largely  based  on  the 
testimony  of  several  of  the  crew,  and  was  followed  by  several  con- 
fessions; and  to  refer  the  reader  to  a  speech  by  Duncan  Forbes,  Lord 
Advocate  of  Scotland,  before  the  House  of  Commons  June  9,  1737  (10 
Cobbett's  Parliamentary  History  of  England,  283),  In  which,  while 
speaking  of  the  case,  he  says: 
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"One  Green,  a  master  of  an  English  vessel,  having  been  forced  by 
stress  of  weather  in  the  harbour  Leith,  a  report  was  spread  that  he 
was  a  pirate;  upon  which  he  and  his  officers  were  taken  up,  tried,  and 
upon  the  evidence  of  some  of  his  crew,  no  two  of  which  concurred  in 
their  evidence,  condemned  for  murdering  one  Drummond,  and  seizing 
his  ship.  I  was  present  at  the  whole  trial,  and  was  sensible  with 
what  partiality  and  injustice  it  was  carried  on;  the  unfortunate  men 
seemed  to  me  to  have  no  other  crime  but  that  of  being  Englishmen, 
and  of  being  obliged  to  put  in  to  Scotland  at  a  time  when  great  ani- 
mosities were  subsisting  in  that  kingdom  on  account  of  some  pro- 
ceeding against  the  natives  of  Scotland,  which  were  judged  there  to 
be  unjust  and  harsh.  For  those,  and  no  other  crimes,  this  poor  un- 
fortunate gentleman,  and  the  officers  of  his  ship,  were  to  suffer  an 
ignominious  death.  The  populace  in  the  mean  time  begun  to  have  a 
surmise  that  the  privy  council,  which  sat  that  time  in  Edinburgh,  In- 
tended to  reprieve  the  criminals.  As  every  surmise  to  an  enraged 
mob  is  a  proof,  they  attacked  the  lord-chancellor,  beat  his  chair  In 
pieces,  and  obliged  him  to  fly  for  his  life;  and  had  it  not  been  for 
the  city  guard,  who  rescued  him  with  their  bayonets  upon  the  muz- 
zles of  their  guns,  they  had  torn  him  to  pieces.  They  afterwards  went 
and  knocked  at  the  door  of  the  house  where  the  privy  council  was 
sitting,  bawling  out  for  the  blood  of  these  persons;  and  the  privy 
council,  in  a  mean  and  scandalous  manner,  gratified  them  by  signing 
an  order  for  their  execution  that  very  day.  I  was  so  struck  with  the 
horror  of  the  fact,  that  I  put  myself  in  deep  mourning,  and  with  the 
danger  of  my  life  attended  the  innocent  but  unfortunate  men  to  the 
scaffold,  where  they  died  with  the  most  affecting  protestations  of  their 
innocence.  I  did  not  stop  here,  for  I  carried  the  head  of  Captain 
Green  to  the  grave;  and  in  a  few  months  after  letters  came  from  the 
captain  for  whose  murder,  and  from  the  very  ship  for  whose  cap- 
ture the  unfortunate  persona  suffered,  informing  their  friends  that 
they  were  all  safe.  These  letters,  sir,  were  of  a  date  much  later  than 
the  time  when  the  crimes,  for  which  Green  was  condemned,  were  per- 
tended  to  be  perpetrated." 

The  Case  of  the  Traitors. — This  case  was  briefly  referred  to  by  Mr. 
Wharton  in  section  683,  American  Criminal  Law,  6th  Edition.  He 
regarded  it  as  a  well  authenticated  case.  He  cites  as  his  authority, 
4  Western  Law  Journal,  25.  The  case  appeared  in  the  Western  Law 
Journal,  October,  1846  (and  in  Chicago  Daily  Law  Bulletin,  Dec.  14, 
1904),  in  the  following  form: 

BEMARKABLE    CASE    OF   ARREST   FOB    MUBDEB. 

(From  the  Quincy  (111.),  Whig,  of  April  9,  1846.) 
The  following  narrative  has  been  handed  us  for  publication  by  a 
member  of  the  Bar.  There  is  no  doubt  of  the  truth  of  every  fact 
stated;  and  the  whole  affair  is  of  so  extraordinary  a  character  as  to  en- 
title it  to  publication,  and  commend  it  to  the  attention  of  those  at  pres- 
ent engaged  in  discussing  reforms  in  criminal  jurisprudence,  and  the 
abolition  of  capital  punishment. 

"In  the  year  of  1841,  there  resided,  at  different  points  in  the  State 
of  Illinois,  three  brothers  by  the  name  of  Trailor.    Their  Christian 
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names  were  William,  Henry  and  Archibald.  Archibald  resided  at 
Springfield,  then  as  now  the  seat  of  government  of  the  State.  He 
was  a  sober,  retiring  and  Industrious  man,  of  about  thirty  years  of 
age;  a  corpenter  by  trade,  and  a  bachelor,  boarding  with  his  partner 
In  business— a  Mr.  Myers.  Henry,  a  year  or  two  older,  was  a  man 
of  like  retiring  and  Industrious  habits;  had  a  family,  and  resided  with 
it  on  a  farm,  at  Clary's  Grove,  about  twenty  miles  distant  from  Spring- 
field In  a  north-westerly  direction.  William,  still  older,  and  with  sim- 
ilar habits,  resided  on  a  farm  In  Warren  county,  distant  from  Spring- 
field something  more  than  a  hundred  miles  In  the  same  north-westerly 
direction.  He  was  a  widower,  with  several  children.  In  the  neigh- 
borhood of  William's  residence,  there  was,  and  had  been  for  several 
years,  a  man  by  the  name  of  Fisher,  who  was  somewhat  above  the  age 
of  fifty;  had  no  family,  and  no  settled  home,  but  who  boarded  and 
lodged  a  while  here  and  a  while  there,  with  persons  for  whom  he  did 
little  jobs  of  work.  His  habits  were  remarkably  economical,  so  that 
an  impression  got  about  that  he  had  accummulated  a  considerable 
amount  of  money.  In  the  latter  part  of  May,  In  the  year  mentioned, 
William  formed  the  purpose  of  visiting  his  brothers  at  Clary's  Grove 
and  Springfield;  and  Fisher,  at  the  time  having  his  temporary  resi- 
dence at  his  house,  resolved  to  accompany  him.  They  set  out  in  a 
buggy  with  a  single  horse.  On  Sunday  evening  they  reached  Henry's 
residence,  and  staid  over  night.  On  Monday  morning,  being  the  first 
Monday  of  June,  they  started  on  to  Springfield,  Henry  accompanying 
them  on  horseback.  They  reached  the  town  about  noon,  met  Archi- 
bald, went  with  him  to  his  boarding  house,  and  there  took  up  their 
lodgings  for  the  time  they  should  remain.  After  dinner,  the  three 
Trailers  and  Fisher  left  the  boarding  house  In  company,  for  the  avowed 
purpose  of  spending  the  evening  together  In  looking  about  the  town. 
At  supper,  the  Trailers  had  all  returned,  but  Fisher  was  missing,  and 
some  inquiry  was  made  about  him.  After  supper,  the  Trailers  went  out 
professedly  In  search  of  him.  One  by  one  they  returned,  the  last 
coming  in  after  late  tea  time,  and  each  stating  that  he  had  been  un- 
able to  discover  anything  of  Fisher.  The  next  day,  both  before  and 
after  breakfast,  they  went  professedly  in  search  again,  and  returned 
at  noon,  stlil  'unsuccessful.  Dinner  again  being  had,  William  and 
Henry  expressed  a  determination  to  give  up  the  search,  and  start  for 
their  homes.  This  was  remonstrat-d  against  by  some  of  the  boarders 
about  the  house,  on  the  ground  that  Fisher  was  somewhere  In  the 
vicinity,  and  would  be  left  without  any  conveyance,  as  he  and  Will- 
iam had  come  In  the  same  buggy.  The  remonstrance  was  disre- 
garded, and  they  departed  for  their  homes  respectively.  Up  to  this 
time,  the  knowledge  of  Fisher's  mysterious  disappearance  had  spread 
very  little  beyond  the  few  boarders  at  Myers',  and  excited  no  con- 
siderable interest.  After  the  lapse  of  three  or  four  days,  Henry  re- 
turned to  Springfield,  for  the  ostensible  purpose  of  making  further 
search  for  Fisher.  Procuring  some  of  the  boarders,  he,  together  with 
them  and  Archibald,  spent  another  day  in  Ineffectual  search,  when 
it  was  again  abandoned,  and  he  returned  home.  No  general  Interest 
was  yet  excited.  On  the  Friday  week  after  Fisher's  disappearance, 
the  Postmaster  at  Springfield  received  a  letter  from  the  Postmaster 
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nearest  William's  residence,  In  Warren  county,  stating  that  William 
had  returned  home  without  Fisher,  and  was  saying,  rather  boastfully, 
that  Fisher  was  dead,  and  had  willed  him  his  money,  and  that  he  got 
about  fifteen  hundred  dollars  by  It.     The  letter  further  stated  that 
William's  story  and   conduct  seemed  strange,  and   desired   the  post- 
master at  Springfield  to  ascertain  and  write  what  was  the  truth  In 
the  matter.    The  postmaster  at  Springfield  made  the  letter  pulilie,  and 
at   once,   excitement   became   universal   and   Intense.     Springfield,  at 
that  time,  had  a  population  of  about  3,500,  with  a  city  organization, 
The  attorney  general  of  the  State  resided  there.    A  purpose  was  forth- 
with formed  to  ferret  out  the  mystery,  in  putting  which  Into  execu- 
tion, the  mayor  of  the  city  and  the  attorney-general  took  the  lead. 
To  make  search  for,  and,  If  possible,  find  the  body  of  the  man  sup- 
posed to  be  murdered,  was  resolved  on  as  the  first  step.    In  pursuance 
of  this,  men  were  formed  Into  large  parties,  and  marched  abreast,  in 
all  directions,  so  as  to  let  no  Inch  of  ground  In  the  vicinity  remain 
unsearched.    Examinations  were  made  of  cellars,  wells  and  pits  of  all 
descriptions,  where  It  was  thought  possible  the  body  might  be  con- 
cealed.    All  the   fresh,   or  tolerably   fresh   graves   at  the   graveyard, 
were  pried  Into,  and  dead  horses  and  dead  dogs  were  disinterred, 
where.  In  some  instances,  they  had  been  burled  by  their  partial  mas- 
ters.   This  search,  as  has  appeared,  commenced  on  Friday.  It  continued 
until  Saturday  afternoon  without  success,  when  It  was  determined  to 
despatch    officers   to   arrest  William   and    Henry   at   their   residences 
respectively.      The  officers  started  on  Sunday  morning.      Meanwhile, 
the  search   for   the   body   was   continued,   and   rumors   got   afloat  of 
the   Trailers   having   passed,   at   different   times    and    places,   several 
gold    pieces,   which    were    readily    supposed    to    have    belonged    to 
Fisher.        On   Monday,  the  officers  sent  for  Henry,   having  arrested 
him,  arrived  with  him.    The  mayor  and  attorney-general  took  charge 
of  him,  and  set  their  wits  to  work  to  elicit  a  discovery  from  him.    He 
denied,  and  denied,  and  persisted  In  denying.    They  still  plied  him  in 
every  conceivable  way,  till  Wednesday,  when,  protesting  his  own  inno- 
cence, he  stated  that  his    brothers,  William  and  Archibald,  had  mur- 
dered Fisher;  that  they  had  killed  him,  without  his  (Henry's)  knowl- 
edge at  the  time,  and  made  a  temporary  concealment  of  his  body;  that, 
Immediately  preceding  his  and  William's  departure  from  Springfield 
for  home,  on  Tuesday,  the  day  after  Fisher's  disappearance,  William 
and  Archibald  communicated  the  far;t  to  him,  and  engaged  his  assist- 
ance In  making  a  permanent  concealment  of  the  body;  that,  at  the  time 
he  and  William  left  professedly  for  home,  they  did  not  take  the  road  di- 
rectly, but,  meandering  their  way  through  the  streets,  entered  the  woods 
at  the  northwest  of  the  city,  two  or  three  hundred  yards  to  the  right  of 
where  the  road  they  should  have  traveled,  entered  them;  that,  penetrat- 
ing the  woods  some  few  hundred  yards,  they  halted,  and  Archibald  came 
a  somewhat  different  route,  on  foot,  and  joined  them;  that  William  and 
Archibald  then  stationed  him  (Henry)  on  an  old  and  disused  road  that 
ran  near  by,  as  a  sentinel,  to  give  warning  of  the  approach  of  any 
Intruder;  that  William  and  Archibald  then  removed  the  buggy  to  the 
edge  of  a  dense  brush   thicket,   about  forty  yards   distant  from  his 
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(Henry's)  position,  where,  leaving  the  bugRy,  they  entered  the  thicket, 
and  in  a  few  minutes  returned  with  the  body,  and  placed  It  In  the 
buggy;  that  from  his  station  he  could  and  did  distinctly  see  that  the 
object  placed  In  the  buggy  was  a  dead  man,  of  the  general  appearance 
and  size  of  Fisher;  that  William  and  Archibald  then  moved  off  with 
the  buggy  In  the  direction  of  Hlckox's  mill  pond,  and  after  an  absence 
of  half  an  hour,  returned,  saying  they  had  put  him  in  a  safe  place; 
that  Archibald  then  left  for  town,  and  he  and  William  found  their 
way  to  the  road,  and  made  for  their  homes.  At  this  disclosure,  all 
lingering  credulity  was  broken  down,  and  excitement  rose  to  an  al- 
most Inroncelvable  height.  Up  to  this  time,  the  well  known  character 
of  Archibald  had  repelled  and  put  down  all  suspicions  as  to  him.  Till 
then,  those  who  were  ready  to  swear  that  a  murder  had  been  com- 
mitted, were  almost  as  confident  that  Archibald  had  had  no  part  In 
it.  But  now,  he  was  seized  and  thrown  Into  jail;  and  Indeed,  his  per- 
sonal security  rendered  it  by  no  means  objectionable  to  him.  And 
now  came  the  search  for  the  brush  thicket,  and  the  search  of  the 
mill  pond.  The  thicket  was  found,  and  the  bugpy  tracks  at  the  point 
Indicated.  At  a  point  within  the  thicket,  the  signs  of  a  struggle  were 
discovered,  and  a  trail  from  thence  to  the  buggy  track  was  traced.  In 
attempting  to  follow  the  track  of  the  buggy  from  the  thicket.  It  was 
found  to  proceed  In  the  direction  of  the  mill  pond,  but  could  not  be 
traced  all  the  way.  At  the  pond,  however.  It  was  found  that  a  buggy 
had  been  backed  down  to,  and  partially  into  the  water's  edge.  Search 
was  now  to  be  made  In  the  pond;  and  it  was  made  in  every  imaginable 
way.  Hundreds  and  hundreds  were  engaged  In  raking,  fishing  and 
draining.  After  much  fruitless  effort  In  this  way,  on  Thursday  morn- 
ing the  mill  dam  was  cut  down,  and  the  water  of  the  pond  partially 
drawn  off,  and  the  same  processes  of  search  again  gone  through  with. 
About  noon  of  this  day,  the  officers  sent  for  William,  returned,  having 
him  in  custody;  and  a  man  calling  himself  Dr.  Gilmore,  came  in  com- 
pany with  them.  It  seems  that  the  officer  arrested  William  at  his  own 
house,  early  In  the  day  on  Tuesday,  and  started  to  Springfield  with  him; 
that  after  dark  awhile,  they  reached  Lewiston,  In  Fulton  County,  where 
they  stopp.'il  for  the  night;  that  late  In  the  night  this  Dr.  Gilmore 
arrived,  stating  that  Fisher  was  alive  at  his  house,  and  that,  he  had 
followed  on  to  give  the  Information,  so  that  William  might  be  re- 
leased without  further  trouble;  that  the  officer,  distrusting  Dr.  Gil- 
more, refused  to  release  William,  but  brought  him  on  to  Springfield, 
and  the  doctor  accompanied  them.  On  reaching  Springfield,  the  doctor 
reasserted  that  Fisher  was  alive  and  at  his  house.  At  this,  the  mul- 
titude for  a  time  was  utterly  confounded.  Gilmore's  story  was  com- 
municated to  Henry  Trailer,  who,  without  faltering,  reafilrmed  his 
own  story  about  Fisher's  murder.  Henry's  adherence  to  his  own  story 
was  communicated  to  the  crowd,  and  at  once  the  Idea  started,  and  be- 
came nearly,  If  not  quite  universal,  that  Gilmore  was  a  confederate 
of  the  Trallors,  and  had  Invented  the  tale  he  was  telling,  to  secure 
their  release  and  escape.  Excitement  was  again  at  its  zenith.  About 
three  o'clock  the  same  evening,  Myers,  Archibald's  partner,  started  with 
a  two-horse  carriage,  for  the  purpose  of  ascertaining  whether  Fisher 
was  alive,  as  stated  by  Gilmore,  and  If  so,  of  bringing  him  back  tO' 
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Springfield  with  him.  On  Friday  a  legal  examination  was  gone  into 
befove  two  Justices,  on  the  charge  of  murder  aganst  William  and  Ar- 
chibald. Henry  was  introduced  as  a  witness  by  the  prosecution,  and 
on  oath  reaffirmed  his  statements,  as  heretofore  detailed,  and  at  the 
end  of  which  he  bore  a  thorough  and  rigid  cross-examination  without 
faltering  or  exposure.  The  prosecution  a'.co  proved  by  a  respectable 
lady,  that  on  the  Monday  evening  of  Fisher's  disappearance,  she  saw 
Archibald,  whom  she  well  knew,  and  another  man  whom  she  did  not 
know,  but  whom  she  believed  at  the  time  of  testifying  to  bo  William 
(then  present),  and  still  another,  answering  the  description  of  Klsher, 
all  enter  the  timber  at  the  northwest  of  town  (the  point  indUateil  oy 
Henry),  and  after  one  or  two  hours,  saw  William  and  Archilmld  re- 
turn without  Fisher.  Several  other  witnesses  testified,  that  on  Tues- 
day, at  the  time  William  and  Henry  professedly  gave  up  the  search 
for  Fisher's  body,  and  started  for  home,  they  did  not  take  the  road  di- 
rectly, but  did  go  into  the  woods,  as  stated  by  Henry.  IJy  oMiorH, 
also,  it  was  proved,  that  since  Fisher's  disappearance,  William  and 
Archibald  had  passed  rather  an  unusutil  number  of  gold  pieces.  The 
statements  heretofore  made  about  the  thicket,  the  sIkhs  of  a  stnigslf. 
the  buggy  tracks,  etc.,  were  fully  proven  by  numerous  witnesses.  At 
this  the  prosecution  rested.  Dr.  Gilmore  was  then  introduced  by  the 
defendants.  He  stated  that  he  resided  in  Warren  county,  about  seven 
miles  distant  from  William's  residence;  that  on  the  mornhiK  of  Will- 
iam's arrest,  he  was  out  from  home,  and  heard  of  the  arrest,  and  of 
its  being  on  the  charge  of  the  murder  of  Fisher;  that  on  returnlnK  to 
his  own  house,  he  found  Fisher  there;  that  Fisher  was  in  very  feeble 
health,  and  could  give  no  rational  accounts  as  to  where  he  had  been 
during  his  absence;  that  he  (Gilmore)  then  started  in  pursuit  of  the 
oplcer,  as  before  stated;  and  that  he  should  have  taken  Fisher  with 
him,  only  that  the  state  of  his  health  did  not  permit.  Gilmore  also 
stated  that  he  had  known  Fisher  for  several  years,  and  that  he  had  un- 
derritood  he  was  subject  to  temporary'  derangement  of  mind,  owing  to 
an  injury  about  his  head  received  in  early  life.  There  was  abo'  •  D*^ 
Gilmore  so  much  of  the  air  and  manner  of  truth,  that  his  ' 
prevailed  in  the  minds  of  the  audience  and   of  the   court  o 

Trailers  were  discharged,  although  they  attempted  no  expl;  ii  of 

the  (!lrcumstances  proven  by  the  other  witnesses.  On  the  next  'lay, 
Myers  arrived  in  Springfield,  oringlng  with  him  the  now  famed  Fislier, 
in  full  life  and  proper  person.  Thus  ended  this  strange  affair;  and 
while  it  is  readily  conceived  that  a  writer  of  novels  could  bring  a  .story 
to  a  more  perfect  climax,  it  may  well  be  doubted  whether  a  stranger 
affair  ever  occurred. 

"Much  of  the  matter  remains  in  mystery  to  this  day.  The  going  into 
the  woods  with  Fisher,  and  returning  without  him,  by  the  Trailers; 
their  going  into  the  woods  at  the  same  place  the  next  day,  after  tliey 
professed  to  have  given  up  the  search;  the  signs  of  a  struggle  In  the 
thicket,  the  buggy  tracks  at  the  edge  of  it,  and  the  location  of  the 
thicket,  and  the  signs  about  it,  corresponding  precisely  with  Henry's 
story,  are  circumstances  that  have  never  been  explained. 

"William  and  Archibald  have  both  died  since — William  in  less  than 
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a  year,  and  Archibald  in  about  two  years  after  the  supposed  murder. 
Henry  is  still  llvli'K,  but  never  speaks  of  the  subject. 

"It  Is  not  the  object  of  the  writer  of  this  to  enter  into  the  many 
curious  speculations  that  might  be  indulged  upon  the  facts  of  this 
narrative,  yet  he  can  scarcely  forbear  a  remark  upon  what  would  al- 
most certainly  have  been  the  fate  of  William  and  Archibald,  had  Fisher 
not  l)een  found  alive.  It  seems  he  had  wandered  away  in  mental  de- 
rangement, and,  had  he  died  in  this  condition,  and  his  body  been 
found  In  the  vicinity.  It  is  difflcult  to  conceive  what  could  have  saved 
the  Trailers  from  the  consequence  of  having  murdered  him.  Or,  if  ho 
had  died,  and  his  body  never  found,  the  case  against  them  would  have 
been  quite  as  bad;  for,  although  it  is  a  principle  of  law  that  a  convic- 
tion for  murder  shall  not  be  had  unless  the  body  of  the  deceased  shall 
be  discovered,  it  is  to  be  remembered  that  Henry  testified  that  he  saw 
Fisher's  dead  body." 

The  Case  of  the  Booms. — Greenleaf,  Wharton,  and  other  authors 
refer  to  this  as  a  well  authenticated  case.  Greenleaf  says  that  there 
is  a  report  of  it  in  the  library  of  the  Harvard  University,  while  Whar- 
ton cites  5  Law  Reporter,  195  (193),  as  his  authority.  The  catalogue 
of  the  Chicago  Law  Institute  Library  lists  a  report  of  the  case  pub- 
lished at  Rutland  in  1820;  which  we  have  been  unable  to  find  in  '\\c. 
library.  The  report  of  it  In  the  5  Law  Reporter,  193,  published  at 
Boston  In  1842,  and  later  republished  in  the  29  National  Corporation 
Reporter  (p.  633),  is  as  follows: 

THE   CASE  OF  THE  BOOBXS. 

It  is  a  common  reproach  against  the  legal  profession  that  advocates 
undertake  the  defense  of  criminals  whom  they  know  to  be  guilty. 
An  unsuccessful  defense  is  viewed  as  conclusive  evidence  that  it 
should  not  have  been  undertaken;  and  a  suov.essful  one  as  an  un- 
warrantable prostitution  of  talents  to  a  bad  canae;  as  a  wrong  done 
to  society  under  the  sanction  of  law.  In  either  case,  the  community 
has  prejudged  the  prisoner  and  demande'l  his  punishment,  often  upon 
a  very  slight  knowledge  of  the  facts.  The  successful  advocate  Is 
sometimes  regarded  as  a  bad  citizen,  whose  energies  have  been  di- 
rected to  breaking  the  bars  of  a  tiger's  cage,  and  causing  the  re- 
morseless savage  a  little  longer  to  pursue  its  depredations.  In  any 
event,  the  profession  are  often  stigmatized  as  the  "indiscriminate  de- 
fenders of  right  and  wrong  by  the  indiscriminate  utterance  of  truth 
or  falseho'^d." 

In  thu.s  uncharitably  condemning  the  Bar,  it  is  lllogically  supposed 
that  because  a  person  is  convicted,  no  good  man  should  have  under- 
taken to  defend  him;  or  because  he  has  committed  a  crime,  that  he 
ought  to  be  convicted  on  his  trial. 

Neithf^r  of  these  positions  is  true.  No  lawyer  is  bound  to  know  or 
to  care,  as  a  lawyer,  whether  his  client  is  innocent  or  guilty.  The 
mere  conviction  of  an  indicted  criminal  does  not  answer  the  ends  of 
Justice,  but  his  conviction  according  to  the  forms  and  principles  of 
law.  It  is  not  the  evidence  which  satisfies  public  opinion  that  ought 
to  condemn  a  man,  but  that  which,  submitted  to  the  prescribed  tests,, 
will  satisfy  a  Jury.    All  stories  have  two  sides.    The  prisoner's  coun- 
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sel  gives  the  prisoner's  side,  and  the  Government's  counsel  that  of  the 
public.  Every  man  has  secured  to  him  a  fair  and  impartial  trial.  It 
would  be  neither  fair  nor  impartial  if  only  one  side  of  the  case  were 
heard,  and  all  the  eforts  directed  against  the  prisoner.  The  solemn 
proceedings  of  courts  of  justice  would  be  worse  than  mockery,  if  forms 
were  to  be  set  aside  and  principles  disregarded,  even  when  the  pris- 
oner's guilt  is  written  in  letters  of  light. 

The  public  are  as  much  concerned  that  convictions  shall  be  had 
only  according  to  law,  as  they  are  that  crime  shall  be  punished. 
Lynch  law  dispenses  summary  justice.  Acting  upon  sudden  impulse, 
with  certain  and  often  correct  opinions  of  guilt,  not  seldom  seizing 
its  victim  flagrante  delicto,  it  deals  its  terrific  blows  with  unerring 
aim.  No  defense  avails,  no  ingenious  pleadings,  no  captivating  elo- 
quence turns  aside  its  awful  vengeance.  Though  its  code  is  written 
in  blood,  though  humanity  is  shocked  by  the  terrific  vindlctlveness 
and  appalling  suddenness  of  its  visitations,  yet  it  has  sometimes  eradi- 
cated evils;  terminated  systematic  crime  and  reformed  communities 
grovelling  in  wickedness,  as  the  thundergust  purifies  the  air.  But  who 
justifies  the  practicers  under  this  code?  Whose  veins  are  not  chilled 
by  the  thought,  that  this  dark  and  remorseless  demon  may  find  sus- 
tenance in  all  parts  of  our  land?  Yet  our  courts  would  be  only  the 
sanctioned  tribunals  of  the  monster.  If  prisoners  were  convicted  he- 
fore  them  in  disregard  of  those  forms  and  principles  of  law,  created 
and  preserved  as  well  for  the  protection  of  the  innocent  as  the  pun- 
ishment of  the  guilty. 

It  is  the  advocate's  high  duty  to  the  public  to  see  that  forms  and 
principles  are  observed.  That  if  his  client  is  convicted,  he  is  con- 
victed according  to  law.  That  he  is  slaughtered  only  b:  the  legal  axe, 
wielded  uy  legal  hands. 

In  most  cases  the  advocate  cannot  know,  but  can  only  suspect  the 
prisoner's  guilt.  No  code  of  morals  requires  suspicion  to  produce  the 
results  of  certainty.  Even  confessions  are  not  always  conclusive  evi- 
dence of  guilt;  for  these  have  been  made  sometimes  under  mistaken 
notions  of  their  effect;  sometimes  with  sinister  design;  sometimes 
by  the  influence  of  fanatical  preachers,  who,  under  the  cloak  of  re- 
lipion,  conceal  the  barbarity  of  inquisitors.  The  law  presumes  every 
man  innocent  till  proved  to  be  guilty.  They  who  most  loudly  con- 
demn the  profession  adopt  the  opposite  of  the  maxim.  They  require 
the  lawyer  to  "usurp  the  functions  of  the  judge,"  and  superciliously 
to  assume  the  infallibility  of  his  own  determination.  To  disregard 
the  merciful  rule,  that  doubts  weigh  In  favor  of  the  accused,  and  prac- 
tically to  condemn  by  refusing  to  assist  him.  Even  should  a  lawyer 
actually  know  the  guilt  of  his  client,  that  knowledge  should  affect 
only  the  mode  in  which  he  conducts  the  defense.  We  do  not  assent  to 
Lord  Brougham's  doctrine,  that  an  advocate  is  bound  to  defend  his 
'lieni  "by  all  expedient  means" — "to  protect  him  at  all  hazard  and 
cost  to  all  others" — to  disregard  "the  alarm,  the  suffering,  the  torment, 
the  destruction  which  he  may  bring  upon  all  others."  We  do  not  de- 
fend the  practice  of  attacking  the  character  of  innocent  witnesses  to 
destroy  the  force  of  their  testimony.  Nor  do  we  apologize  for  the 
•counsel's  course  on  the  trial  of  Courvolsler.    But  we  do  say,  that  Mr. 
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Phillips  was  Justified  In  defending  that  wretched  culprit,  that  the 
public  might  be  justly  satisfied  that  he  was  condemned  by  the  prin- 
ciples of  law,  and  not  by  the  impulse  of  prejudice  and  passion. 

In  many  capital  trials  the  skeleton  of  the  case  mentioned  at  the  head 
of  this  article  is  raised,  like  the  ghost  of  a  murdered  man,  to  scare  the 
Jury.  As  prisoners  have  been  sometimes  erroneously  convicted  and 
even  executed  upon  circumstantial  evidence,  a  common  course  of  argu- 
ment in  capital  defenses  is  to  expatiate  upon  the  danger  of  relying 
upon  such  evidence.  Several  cases  reported  in  the  books  are  always 
thrown  at  the  Jury  in  one  grand  and  final  discharge.  Like  the  shot 
from  a  battery  of  Paixhans,  if  no  other  damage  is  done,  they  burst  with 
terrific  noise  and  envelope  the  case  in  a  great  cloud  of  "reasonable 
doubts."  The  trial  of  the  Booms  is  frequently  used  for  this  purpose. 
A  detail  of  the  facts  may  interest  the  general  reader,  and  prove  the 
truth  of  the  foregoing  remarks. 

On  the  19th  of  May,  1813,  Stephen  and  Jesse  Boorn,  with  Russell 
Colvin  and  Lewis  Colvin,  his  son,  were  seen  in  the  morning  by  a  neigh- 
bor, one  Thomas  Johnson,  in  Manchester,  Vermont,  picking  up  stones 
in  a  field.  They  were  seemingly  in  a  quarrel.  Johnson  had  a  full 
view  of  them,  but  was  concealed  from  their  sight.  In  the  course  of  the 
quarrel,  according  to  the  testimony  of  Lewis,  Colvin  first  struck 
Stephen,  who  then  knocked  the  former  down  with  a  club.  The  blow 
brought  no  blood.  Lewis  ran  oft,  and  neither  he  nor  Johnson  saw  Col- 
vin again. 

The  sudden  departure  of  Colvin  excited  at  the  time  some  inquiry 
as  to  what  had  become  of  him.  As  he  was  however,  in  the  habit 
of  mysteriously  absenting  himself,  sometimes  for  months  together, 
being  occasionally  in  a  state  of  mental  derangement,  it  was  supposed 
by  his  friends  and  neighbors  that  he  would  shortly  return.  They 
were,  however,  some  vague  suspicions  that  this  time  he  had  been 
murdered.  They  arose  from  the  fact  of  the  quarrel,  and  from  contra- 
dictory declarations  by  the  Booms  in  regard  to  his  disappearance  or 
death.  Many  witnesses  subsequently,  on  the  trial,  testified  to  these 
contradictions,  as  well  as  to  singular  observations  made  by  the  Booms 
in  relation  to  the  affair.  Amongst  other  things,  Stephen  told  Mr.  and 
Mrs.  Baldwin,  four  years  after  Colvin's  disappearance,  that  the  latter 
went  off  In  a  strange  manner  into  the  woods,  at  the  time  he  (Stephen), 
Colvin  and  Lewis  were  picking  stones;  that  Lewis  had  gone  for  a 
drink,  and  when  he  (Baldwin)  asked  them  lohere  Colvin  was  gone, 
one  replied  "Gone  to  hell;"  the  other,  "that  they  had  put  him  where 
potatoes  would  not  freeze." 

These  circumstances  were  not  deemed  suflicie»t,  however,  to  war- 
rant their  arrest.  They  both  remained  unmolested  in  the  vlMage  until 
1818,  when  Stephen  removed  to  Denmark,  in  New  York,  making  a  visit 
to  Manchester  in  the  winter  of  1818-19. 

Probably  these  men  would  never  have  been  brought  to  trial,  if  an 
uncle  of  theirs  had  not,  sometime  In  1819,  dreamed  that  Colvin  came  to 
his  bedside  and  declared  that  he  had  been  murdered,  and  that  the 
uncle  must  follow  the  ghost,  who  would  lead  him  to  the  spot  whore 
the  body  lay.    This  dream  being  repeated  three  times,  was  finally  at- 
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tended  to.  Search  was  made  In  the  place  Indicated,  being  where  a 
house  had  formerly  stood.  Under  the  house  was  a  hole  about  four  feet 
square,  made  for  the  purpose  of  burying  potatoes,  but  filled  up  at  the* 
time  of  the  search.  The  pit  was  opened  and  only  a  large  knife,  a 
penknife,  and  a  button  found  In  It.  Mrs.  Colvln  accurately  described 
these  articles  previously  to  their  being  shown  to  her;  and  having  seen 
them,  declared  the  large  knife  and  the  button  to  have  belonged  to  her 
husband. 

This  wonderful  dream,  as  near  as  we  can  learn,  took  place  in  April, 
1819.  It  created  a  great  sensation  In  the  neighborhood,  and  was 
deemed  by  many  as  a  providential  Interference  for  the  detection  of  the 
murdered.  Immediate  search  was  thereupon  made  for  the  body  ot 
Colvin,  concerning  whose  murder  by  the  Boorns  no  doubt  now  ex- 
isted. 

Toward  the  end  of  April,  1819,  on  the  strength  of  this  dream,  Jesse 
Boom  was  arrested  in  Manchester.  His  examination  was  commenced 
on  the  27th  of  April,  during  which  day,  as  well  as  on  the  three  fol- 
lowing, search  was  unsuccessfully  made  for  the  body  of  Colvin.  The 
ghost  had  played  them  false.  It  was  not  to  be  found  in  the  pit  in- 
dicated, nor  in  any  other  place  Ingenuity  could  assign.  Still,  so  strong 
was  popular  belief  In  the  honesty  of  their  mysterious  Informant,  that 
no  one  questioned  his  truth.  Two  pieces  of  bone  were  found  in  a  hol- 
low stump,  which  were  pronounced  to  be  the  nails  of  a  human  toe— 
a  cluster  of  bones  was  found  in  the  same  place.  Several  physicians 
thought  them  human — only  one  thought  otherwise.  In  order  to  de- 
termine this  matter  conclusively,  they  dug  up  a  leg,  which  had  been 
amputated  from  a  man  about  four  years  previously,  and  upon  com- 
paring the  two  sets  of  bones,  it  was  unanimously  determined  that  the 
set  first  found  did  not  belong  to  the  human  race. 

But  people  would  not  admit  the  fallibility  of  their  ghost,  especially 
as  the  bones  first  found  were  discovered  by  the  agency  of  a  dog,  in 
the  most  approved  mode  of  canine  sagacity.  It  was  therefore  surmised, 
that  the  body  had  been  burnt,  and  some  parts  not  consumed  cast  into 
the  stump  and  other  bones  put  amongst  them  for  deception.  This 
surmise  gained  strength  from  the  fact  that  shortly  after  the  disap- 
pearance of  Colvin,  a  barn  belonging  to  the  dreamer  was  accidentally 
consumed  by  fire,  and  about  the  same  time  a  log  heap  was  burnt  by 
the  Boorns  near  the  place  where  the  ghost  said  the  body  was  to  he 
found. 

Upon  the  examination  of  Jesse,  the  magistrate  allowed  none  of  this 
stuff  to  be  given  in  evidence.  The  facts  relied  on  were,  the  disap- 
pearance and  continued  absence  of  Colvin,  the  quarrel,  and  the  con- 
tradictions and  observations  before  alluded  to.  These  circumstances 
were  deemed  insufficient  to  warrant  his  detention.  He  was  accord- 
ingly on  the  eve  of  being  discharged  when  he  stated  to  some  of  the 
myrmidons  of  the  gaol,  "that  the  first  time  he  had  an  idea  that  his 
brother  Stephen  had  murdered  Colvin,  was  when  he  was  here  last 
winter;  he  then  stated  that  he  and  Russell  were  hoeing  In  the  Glazier 
lot;  that  there  was  a  quarrel  between  them;  that  Colvin  attempted  to 
run  away;  that  he  struck  bim  with  a  club  or  stone  on  the  back  part 
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of  his  head  or  neck,  and  had  fractured  his  skull,  and  supposed  he  was 
dead  That  he  could  not  tell  what  had  become  of  the  body."  He 
mentioned  many  places  where  it  might  be  found.  Search  was  accord- 
ingly made,  but  to  no  purpose. 

A  warrant  was  Immediately  issued  for  the  apprehension  of  Stephen, 
who  was  committed  to  gaol  on  the  15th  of  May.  He  strongly  asserted 
his  Innocence,  and  was  severe  upon  Jesse  for  making  the  confession. 
The  latter,  after  an  interview  with  Stephen,  retracted  all  he  had  said, 
declaring  the  whole  to  be  false.  They  were,  however,  committed  to 
take  their  trial  before  the  Supreme  Court  of  Vermont,  to  be  holden  in 
Manchester,  in  September,  1819. 

During  the  time  of  their  imprisonment,  before  the  trial,  they  were 
frequently  visited  by  a  clergyman.  "They  evinced  no  contrition,"  but 
persisted  in  solemnly  declaring  their  innocence.  At  length,  in  Oc- 
tober, 1819,  they  were  brought  to  trial,  but  such  was  the  excitement 
against  them  that  it  was  difficult  to  get  a  panel,  almost  every  one  in 
the  vicinity  having  expressed  his  opinion  against  the  prisoners. 

Upon  the  trial,  in  addition  to  the  facts  already  stated,  it  appeared 
that  some  children  had  found  upon  the  land  where  the  quarrel  had 
taken  place,  and  brought  home,  an  old,  mouldy,  rotten  hat,  recognized 
as  having  belonged  to  the  murdered  man.  That  both  Jesse  and 
Stephen  had,  in  1815,  told  Mrs.  Colvin,  who  was  their  sister,  that  she 
might  swear  a  child  with  which  she  was  then  pregnant,  Stephen  at 
the  same  time  saying  that  he  knew  Colvin  was  dead.  The  most  re- 
markable evidence  adduced  was  the  confession  of  Jesse,  and  the  full, 
CIRCUMSTANTIAL,  WKiTTEN  and  SIGNED  CONFESSION  of  Stephen,  that  he. 
had  quarreled  with  Colvin,  and  murdered  and  buried  him. 

It  was  testified  by  the  gaoler  that  he  exhorted  Jesse  to  confess,  but 
to  confess  only  the  truth,  because  a  falsehood  would  Increase  his 
trouble.  Thereupon  Jesse  "confessed"  that  he  was  afraid  Stephen  had 
murdered  Colvin,  and  that  he  believed  he  knew  very  near  where  the 
body  was  buried.  When  the  knife  and  hat  of  Colvin  were  shown  him,, 
he  appeared  much  agitated. 

The  confession  of  Jesse  to  another  witness  was  still  more  extraor- 
dinary and  unaccountable.  Every  person  believed  him  gui'ty.  Each  one. 
who  had  access  to  him,  urged  him  to  admit  his  guilt.  "Much  was  said; 
to  Jesse  to  get  the  facts  from  him.  He  was  told  that  if  he  would  con- 
fess the  facts,  It  would  probably  be  the  means  of  clearing  him.  It  ap- 
peared In  evidence  that  several  had  promised  to  sign  for  their  pardon 
if  they  would  confess;  at  the  same  time  telling  them  that  there  was 
no  doubt  they  would  be  convicted  upon  the  testimony  that  was  then 
against  them."  These  inducements  were  eminently  successful.  Jesse, 
by  rseans  of  them,  was  made  to  say  that  "Stephen  knocked  Colvin 
dowp  twice,  broke  his  skull,  and  the  blood  gushed  out, — my  father  came 
'up  there  several  times  and  asked  if  he  was  dead,  and  said  'damn  him.' 
All  three  of  us  took  the  body  and  put  it  into  the  cellar,  where  father 
cut  his  throat.  I  knew  the  jack-knife  to  be  Colvln's.  Stephen  wore 
Colvin's  shoes.  About  a  year  and  a  half  after  we  took  up  the  bones, 
put  them  under  a  bam  that  was  burnt,  then  pounded  them  up  and 
flung  them  Into  the  river.    Father  put  8om0  of  them  into  a  stump. 
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Stephen's  confession  Is  so  extraordinary  that  we  Insert  it  verbatim; 

May  the  10th,  1812,  (i)  I.  about  9  or  10  o'cloclt,  went  down  to  David 
Glazier's  bridge  and  fished,  down  below  Uncle  Nathanial  Boom's,  and 
then  went  up  across  their  farms,  where  Lewis  and  Russell  was,  being 
the  Highest  way,  and  set  down  and  began  to  talk,  and  Russell  told  me 
how  many  dollars  benefit  he  had  been  to  father,  and  I  told  him  he 
was  a  damned  fool;  and  he  was  mad,  and  jumped  up,  and  we  sat  down 
close  together,  and  I  told  him  to  sit  down,  you  little  tory;  and  there 
was  a  piece  of  beech  limb  about  two  feet  long,  and  he  catched  it  up 
and  struck  at  my  head  as  I  sat  down;  and  I  jumped  up,  and  it  struck 
me  on  one  shoulder,  and  I  catched  it  out  of  his  hand,  and  struck  him 
a  baclc-handed  blow,  I  being  on  the  north  side  of  him;  and  there  was 
a  knot  on  it  about  one  inch  long.    As  I  struck  him,  I  did  think  I  hit 
him  on  his  back;  and  he  stooped  down;  and  that  knot  was  broken  oft 
sharp,  and  it  hit  him  on  the  back  of  the  neck,  close  in  his  hair;  and 
it  went  in  about  half  of  an  inch  on  that  great  cord;  and  he  fell  down; 
and  then  I  told  the  boy  to  go  down,  and  come  up  with  his  uncle 
John;   and  he  asked  ine  if  I  had  killed  Russell,  and  I  told  him  no, 
but  he  must  not  tell  we  struck  one  another.    And  I  told  him  when  he 
got  away  down,  Russell  was  gone  away;  and  I  went  back  and  he  waa 
dead;   and  then  I  went  and  took  him  and  put  him  in  the  corner  of 
the  fence  by  the  cellar  hole,  and  put  briars  over  him  and  went  home, 
and  went  down  to  the  barn  and  got  some  boards,  and  wlien  it  was 
dark  I  went  down  and  took  a  hoe  and  boards  and  dug  a  grave  as  well 
as  I  could,  and  took  out  of  his  pocket  a  little  Barlow  knife,  with  about 
half  of  a  blade,  and  cut  some  bushes,  and  put  on  his  face  and  the 
boards,  and  put  In  the  grave  and  put  him  in,  four  boards  on  the  bot- 
tom and  on  the  top,  and  t'other  two  on  the  sides,  and  then  covered 
him  up,  and  went  home,  crying  along,  but  I  warn't  afraid  as  I  know 
on.     And  when  I  lived  to  William  Boom's  I  planted  some  potatoes; 
and  when  I  dug  them   I  went  there,  and  something  I  thought  had 
been  there,  and  I  took  "up  his  bones  and  put  them  in  a  basket,  and 
took  the  boards  and  put  on  my  potatoe  hole,  took  the  basket  and  my 
hoe,  and  went  down  and  pulled  up  a  plank  in  the  stable  floor,  and 
then  dug  a  hole,  and  then  covered  him  up,  and  went  into  the  house 
and  told  them  I  had  done  with  the  basket;  and  took  back  the  shovel, 
and  covered  up  my  potatoes  that  evening.     And  then,  when  I  lived 
under  the  West  mountain,  Lewis  came  and  told  me  that  father's  barn 
was  burnt  up;  the  next  day,  or  the  next  day  but  one,  I  came  down 
and  went  to  the  barn,  and  there  was  a  few  bones;  and  when  they  was 
to  dinner,  I  told  them  I  did  not  want  any  dinner,  and  went  and  took 
them,  and  they  warn't  only  a  few  of  the  biggest  of  the  bones,  and 
throwed  them  in  the  river  above  Wyman's,  and  then  went  back,  and 
it  was  done  quick  too,  and  then  was  hungry  by  that  time,  and  then 
went  home,  and  the  next  Sunday  I  came  down  after  money  to  pay  the 
boot  that  I   gave  to  boot  between  oxens;    and  went  out  there  and 
scraped  up  them  little  things  that  was  under  the  stump  there,  and 


'  The  (late  "  May  the  10th,  181S8,"  would  seem  to  be  an  error;  as  the  altercation  is  said  to 
have  occurred  on  May  19,  1813.  Perhaps  the  lapse  of  0  or  7  years  left  the  prisoner's  miad 
uncertain  as  to  dates.— (J.  F.  O.) 
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told  them  I  was  going  to  fishing,  and  went,  and  there  was  a  hole, 
and  I  dropped  them  in,  and  kicked  over  the  stuff,  and  that  is  the  first 
anybody  knew  it,  either  friends  or  foes,  even  my  wife.  All  these  I 
acknowledge  before  the  world. 

Manchester,  August  27,  1819.  Stephen  Bookx. 

The  body  of  Colvin  was  not  found,  nor  anything  approaching  nearer 
to  it  than  the  toe  nails.  Presumption  was  piled  upon  presumption  to 
malie  out  a  case,  it  being  first  presumed  that  somebody  was  mur- 
dered, that  the  somebody  was  Colvin,  and  finally  that  the  Boorns  were 
the  culprits.  Confessions  were  made  and  then  retracted,  and  others 
made  contradicting  each  other.  Yet  upon  this  evidence  the  jury,  after 
a  trial  occupying  five  days,  a  "short,  judicious  and  impressive  charge" 
from  Mr.  Justice  Doolittle,  and  a  "lengthy  and  appropriate  one"  from 
Mr.  Chief  Justice  Chase,  rendered  a  verdict  of  guilty  against  both  , 
the  prisoners.  They  were  accordingly  sentenced  to  be  executed  on  the 
28th  of  January,  1820. 

So  much  distress  was  manifested  by  these  men  upon  learning  their 
fate,  tliat  the  usual  reaction  almost  immediately  took  place  in  the 
public  mind.  Notwithstanding  their  confessions  they  now  vehemently 
asserted  their  innocence.  A  petition  was  presented  to  the  legislature 
for  a  commutation  of  punishment,  which  was  granted  to  Jesse,  but  re- 
fused to  Stephen.  The  former  was  accordingly  carried  to  the  State 
prison  on  the  29th  of  October.  Stephen  remained  in  the  "inner  dun- 
geon" of  the  gaol  with  "heavy  chains  on  his  hands  and  legs,  being 
also  chained  to  the  fioor."  During  his  confinement  his  agony  Is  de- 
scribed as  extreme.  He  was  unwilling  to  die,  both  on  his  own  and 
his  family's  account,  and  vehemently  protested  his  entire  Innocence. 

Let  it  be  observed  that  the  excitement  of  the  village  was  very  great. 
No  man  doubted  the  guilt  of  the  prisoners.  Many  believed  that  the 
murderers  had  been  detected  by  providential  interposition.  Their  con- 
fessions, not  very  well  agreeing,  it  is  true,  were  the  main  reliance 
of  the  prosecution,  and  caused  their  conviction.  The  confession  of 
Stephen  was  introduced  by  his  counsel  after  it  had  been  offered  by 
the  Government  and  ruled  out  by  the  court,  to  explain  oral  evidence 
relating  to  the  facts  it  contained.  The  counsel  was  represented  to 
have  made  an  earnest,  eloquent  and  learned  defense.  The  trial  was 
very  laborious,  occupying  five  days,  during  which  fifty  witnesses  were 
examined.  Under  these  circumstances,  of  course,  the  profession  came 
in  for  its  usual  share  of  censure.  Why  should  these  gentlemen  under- 
take to  defend  criminals,  concerning  whose  guilt  there  could  be  no 
"reasonable  doubt?"  Above  all,  how  could  any  honest  man  assume  to 
defend  Stephen,  with  the  written  confession  before  him,  unless  he  were 
an  "indiscriminate  defender  of  right  and  wrong,  by  the  indiscriminate 
utterances  of  truth  or  falsehood?" 

Whatever  may  have  been  public  opinion  on  their  conviction.  It  was 
shortly  changed,  for  on  the  22d  of  December,  1818,  (i)  the  murdered 
man  was  brought  alive  to  Manchester!  The  reaction  in  favor  of  the 
Boorns  was  now  excessive.  Stephen,  sentenced  to  be  hung,  was  released 
amidst  the  congratulations  of  the  crowd  and  the  peal  of  artillery.  Jesse, 

(')  1819:  as  appears  In  an  earlier  report  of  the  case. 
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then  at  hard  labor  In  the  State  prison,  was  forced  to  wait  the 
process  of  a  regular  discharge.  Both  became  the  heroes  of  the  mo- 
ment, and  enjoyed,  as  a  slight  recompense  for  their  months  of  agony 
the  sympathy  of  their  former  persecutors. 

It  appeared  that  when  Colvin  left  his  native  town,  he  went  to 
Dover,  in  New  Jersey,  and  resided  in  a  state  of  harmless  mental  de- 
rangement in  the  family  of  a  Mr.  Polhamus,  during  the  whole  time  of 
his  absence.  The  brother-in-law  of  Mr.  Polhamus,  a  Mr.  Chadwlck, 
who  lived  at  a  distance  of  forty  miles  from  Dover,  seeing  an  account 
of  the  trial  of  the  Boorns  in  the  Evening  Post,  which  paper  he  was 
not  in  the  habit  of  reading,  and  had  taken  up  at  that  time  by  the 
merest  apparent  accident,  had  an  idea  that  the  resident  in  Mr.  P.'3 
house  was  the  man  for  whose  supposed  murder  the  Boorns  were  in- 
dicted. 

Under  this  impression  he  published  a  letter,  in  which,  as  we  sup- 
pose— for  we  have  never  seen  the  letter  nor  any  intimation  of  its 
contents — he  stated  his  suspicions  that  his  brother-in-law's  guest  was 
the  supposed  murdered  man.  This  suspicion  was  communicated  to  a 
Mr.  Whelply,  of  New  York,  formerly  of  Manchester,  and  well  ac- 
quainted with  Colvin.  Mr.  Whelpley  went  to  New  Jersey  In  quest  of 
Colvin,  and  being  convinced  of  his  Identity  brought  him  to  Manches- 
ter. Thus,  by  what  may  be  considered  almost  a  direct  interposltiotf 
of  Divine  Providence,  two  Innocent  men  were  restored  to  society; 
and,  at  least  in  one  instance,  it  was  satisfactorily  proved,  that  law- 
yers may  undertake  the  defense  of  "atrocious  criminals"  against  the 
clearest  conviction  of  the  people,  with  truth,  honesty  and  justice  on 
their  side. 


State  v.  Jagoers. 

58  S.  C.  41—36  S.  B.  Rep.  434. 
Decided  June  19,  1900. 
Dyino  Declarations:*  Improper  evidence  in  reply  as  to  threats. 
1.  Deceased  was  shot  between  9  and  10  o'clock  a.  m.    Between  3  and 
4  p.  m.,  same  day,  he  made  a  written  statement,  at  that  time, 
manifesting  no  concern  (apparently  easy  under  the  influence  of 
an  opiate).    About  ten  or  fifteen  minutes  after  being  shot  he  said 
that  "he  was  shot  and  shot  bad,"  and  didn't  expect  to  get  over  it. 
Held,  that  this  did  not  show  that  he  was  apprehensive  of  im- 
mediate death  at  the  time  his  statement  was  taken;  neither  did 
his  saying  some  five  or  six  hours  later  that  he  had  no  hope,  he 
living  till  noon  next  day. 
2.  The  fact  that  defendant  had  offered  evidence  to  show  hostility 
of  deceased  towards  him  and  threats  at  various  times,  did  not 
Justify  the  State  In  giving  in  reply,  evidence  of  specific  threats 
by  defendant,  there  being  nothing  In  the  evidence  for  the  de- 
fense to  which  such  evidence  could  be  a  reply. 

•See  Dyino  Declarations  in  Table  of  Topics. 
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Appeal  from  tlio  York  County  Circuit  Court:  Hon.  O.  W. 
Bucliaiuui,  Judge. 

William  Jaggers,  being  convicted  of  murder,  appeals.  Re- 
versed. 

Jas.  F.  and  J.  B.  Hart,  for  the  appellant. 
Solicitor  Henry,  for  the  State. 

McIvER,  C.  J.  The  defendant  was  indicted  for  the  murder 
of  one  George  Burris,  and  was  found  guilty,  with  a  recommen- 
dation to  mercy.  The  defendant  appeals  upon  the  several  ex- 
ceptions set  out  in  the  record,  which  raise  but  two  questions: 
(1)  AMicthcr  there  was  error  in  receiving  certain  statements 
made  by  the  deceased  as  dying  declarations;  (2)  whether  the 
Circuit  Court  erred  in  admitting  the  testimony  of  one  Wilson, 
offered  in  reply  by  the  State,  tending  to  show  that  the  defend- 
ant had  made  threats  against  the  deceased. 

First,  as  to  the  admissibility  of  the  so-called  dying  declara- 
tions: For  a  proper  understanding  of  this  question,  it  will  be 
necessary  to  make  the  following  statement,  gathered  from  the 
"case,"  as  prepared  for  argument  here,  as  well  as  from  the  sup- 
plemental testimony  embraced  in  the  argument  of  the  solicitor, 
which  was  consented  to  by  counsel  for  appellant,  provided  they 
be  allowed  twenty  days  in  which  to  submit  "additional  testi- 
mony and  further  argument,"  of  which  proviso,  however,  the 
appellant's  counsel  have  not  availed  themselves.  It  seems  that 
the  deceased  was  shot  on  the  morning  of  the  3d  of  October, 
1S99,  between  9  and  10  o'clock;  and  the  witness  Cato  Williams, 
who  found  him  some  ten  or  fifteen  minutes  after  he  was  shot, 
lying  in  the  yard,  near  the  well,  heard  him  say  that  "he  was 
shot, -and  shot  bad."  This  witness,  in  the  supplemental  testi- 
mony embraced  in  the  argument  of  the  solicitor,  is  represented 
as  saying  that  he  saw  the  deceased  again  that  afternoon  at  his 
house,  about  3  or  4  o'clock,  and,  when  asked  whether  George 
(the  deceased)  said  anything  about  dying,  replied:  "He  never 
said  anytliiug  to  me  about  dying,  except  at  the  well.  He  said 
he  was  shot,  and  did  not  expect  to  live.  He  said  he  was  shot 
bad,  and  didn't  expect  to  get  over  it."  This  manifestly  refers 
to  what  the  witness  heard  the  deceased  say  in  the  morning  at 
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the  well,  a  very  short  time  after  he  was  shot ;  for  he  adds  to  his 
testimony  just  quoted  the  following:  "And  the  other,  at  home 
I  don't  know  anything  about  that."    The  next  witness  offered  to 
prove  the  alleged  dying  declarations  was  C.  II.  Sandifer,  a  nm- 
istrate,  who  reduced  the  statement  of  deceased  to  writim;.    This 
witness  testified  that  he  was  in  company  with  the  sheriff  about  3 
or  4  o'clock  in  the  afternoon  of  the  day  on  which  dceoased  was 
shot,  and  found  him  sleeping  imder  the  influence  of  opiates. 
**We  waked  him  up — shook  him" — and  then  he  made  tlie  state- 
ment in  question.    But,  when  examined  as  to  whether  the  de- 
ceased was  conscious  of  his  condition,  he  testified  as  follows: 
"Q.  The  boy,  George,  said  nothing  to  you  about  whether  he 
was  going  to  die  or  not  ?    A.  No,  I  told  him  that  he  could  make 
it  [referring  to  the  statement]  if  ho  wished;  that  he  might  die; 
that,  if  he  had  any  statement  to  make,  to  make  it  now.    Q.  You 
told  him  he  might  die  ?  '  A.  Yes,  sir.    Q.  He  didn't  say  whether 
ho  was  going  to  die  or  not?    A.  No,  sir;  he  didn't  say.  Q.  You 
say   he   was    xmder   the    influence  of  morphine  at  the  time? 
A.  Seemed  so.      He  was  breathing  pretty  heavy,  and  seemed 
resting.     Q.  Didn't  semed  concerned  about  himself?    A.  Xo, 
sir ;  we  had  to  shake  him  to  keep  him  awake.    Q.  But  he  didn't 
seem  to  manifest  any  concern  about  himself — whether  lie  would 
get  well  or  not?    A.  No;  he  semed  to  be  perfectly  easy."    It 
seems  that  another  witness  (J.  N.  Gillespie)  had  previously  tes- 
tified that  he  had  seen  the  deceased  in  the  morning  after  ho  was 
shot,  and  when  asked  if  deceased    had   said    anything   about 
dying,  replied :  "Yes,  sir ;  he  just  told  me  he  had  no  hope  of 
himself."    But,  there  being  some  doubt  as  to  the  time  when  the 
deceased  made  this    statement,  the  witness  Gillespie  was  re- 
called, when  he  said  that  this  statement  was  made  to  him  by 
the  deceased  after  dark,  about  9  or  10  o'clock  at  night  of  the 
day  deceased  was  shot ;  and  that  the  deceased  lived  until  about 
12  o'clock  the  next  day. 

The  rules  in  regard  to  the  admissibility  of  dying  declarations 
are  well  settled:  (1)  That  death  must  be  imminent  at  the  time 
the  declarations  in  question  are  made;  (2)  that  the  dccdarant 
must  be  so  fully  aware  of  this  as  to  be  without  any  hope  of  life; 
(3)  that  the  subject  of  the  charge  must  be  the  death  of  the 
declarant,  and  the  circumstances  of  the  death  must  be  the  sub- 
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ject  of  the  declarations.  State  v.  Johnson,  26  S.  C.  153,  IS. 
E.  Rep.  510,  and  the  cases  therein  cited,  recognized  and  fol- 
lowed in  the  subsequent  cases  of  State  v.  Bradley,  34  S.  C.  139, 
13  S.  E.  Ecp.  315,  and  Same  v.  Banister,  35  S.  C.  295,  14  S. 
E.  Rep.  G78.  Xow,  while  the  third  of  those  requirements  was 
met  in  this  case,  and  possibly  the  first,  also,  although  the  death 
did  not  occur  until  the  next  day,  yet  we  are  unable  to  discover 
any  evidence  that  the  second  requirement  was  met;  for  there  is 
nothing  to  show  that  the  deceased,  at  the  time  he  made  the  dec- 
laratiuns  in  question,  was  so  fully  aware  that  his  death  was  im- 
minent as  to  have  lost  all  hope  of  recovery,  but  the  testimony, 
rather,  tends  to  show  the  contrary.  The  deceased  was  sleeping 
quietly — "ho  seemed  to  be  perfectly  easy" — and,  when  roused 
Tip  and  asked  if  he  did  not  want  some  milk,  sat  up  in  bed  and 
drank  a  glass  of  milk,  and  then  made  the  declarations  admitted 
in  evldoncc.  He  certainly  said  nothing  and  did  nothing  tend- 
ing to  show  that  he  was  conscious  of  impending  death.  The 
doctor,  who  had  seen  him  and  given  him  some  powdcvs,  was  not 
examined  as  to  his  condition,  nor  asked  his  opinion  as  to 
whether  death  was  imminent,  so  far  as  the  record  before  us 
shows.  Even  when  told  by  the  witness  who  took  the  statement 
that  he  might  die,  and  if  he  wished  to  make  any  statement  he 
could  do  so,  the  deceased  expressed  no  apprehension,  and  in  no 
way  indicated  that  he  was  uneasy  about  his  condition.  On  the 
contrary,  when  the  witness  was  asla'd  whether  deceased  st'cined 
to  be  concerned  about  himsuli:',  he  replied:  "Xo,  sir;  avc  had  to 
shake  him  to  keep  him  awake.  Q.  But  he  didn't  seem  to  mani- 
fest any  concern  about  himself — whether  he  would  get  well  or 
not?  A.  No;  he  seemed  to  be  perfectly  eas}'."  This  certainly 
is  not  such  evidence  as  the  rule  contemplates.  But  it  is  con- 
tended tluit  the  testimony  of  Cato  AVilliams,  copied  above,  is 
suihcicut  to  show  that  deceased  had  lost  all  hope  of  recovery. 
This  witness  seems  to  have  been  the  first  person  who  reached 
the  deceased  after  he  was  shot — a  vei*}'  few  minutes  afterwards ; 
and,  when  first  asked  what  the  deceased  said,  did  not  say  that 
the  deceased  said  anything  about  dying,  only  said  ''he  was  shot, 
and  shot  bad."  Subsequently,  when  asked:  "Q.  Did  George 
[the  deceased]  say  anything  about  dying?  A.  lie  never  said 
anything  to  me  about  dying,  except  at  the  well.    He  said  he  was 
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shot,  and  didn't  expect  to  live.    Ho  said  ho  was  shot  bad,  and 
didn't  expect  to  get  over  it.     And  the  other,  at  home,  I  don't 
know  anything  about  tliat."    This  conversation  between  the  wit- 
ness and  the  deceased,  thus  amplified  beyond  his  first  statement 
of  such  conversation  manifestly  occurred  at  the  well,  but  a  vcrv 
short  time  after  tho  deceased  was  shot  down,  and  several  hours 
before  the  deceased  was  removed  to  his  home;  and  while  it  niav 
be  true  that,  under  the  excitement  of  the  moment,  ho  may  have 
used  the  language  last  attributed  to  him  by  the  witness,  indi- 
cating that  he  then  feared  that  the  shot  would  prove  fatal,  vet, 
several  hours  afterwards,  when  he  had  been  removed  to  his 
house,  and  seemed  to  be  resting  "perfectly  easy,"  it  does  not  at 
all  follow  that  he  still  entert  ancd  the  same  apprehensions.    On 
the  contrary,  the  witness  who  took  the  statement  oflfered  in  evi- 
dence says  that  he  did  not  then  seem  to  manifest  any  coiicevn 
about  himself,  which  he  undoubtedly  would  have  done  if  ho 
then  supposed  that  death  was  imminent.    Again,  it  is  said  that 
his  declaration  to  the  witness  Gillespie  that  "ho  had  no  hope  of 
himself"  shows  that  he  was  conscious  of  his  condition;  but  it 
is  manifest  that  such  declaration  was  made  some  four  or  five 
hours  after  the  witness  Sandifer  took  down  the  statement  of- 
fered in  evidence,  and  it  might  well  be  that  ho  had  tlicn  lo-it 
hope  of  himself,  though  it  is  far  from  showing  that  lie  had  lost 
hope  when  he  made  the  statement  to  Sandifer,  several  lionv3 
before.     It  is  true  that  Gillispie,  when  first  on  tho  stand,  did 
testify  that  the  statement  made  to  him  was  before  Sandifer  had 
seen  the  deceased;  but,  when  recalled  to  tho  stand  for  tho  pur- 
pose of  explaining  when  it  was  that  he  heard  deceased  say  that 
he  had  no  hope  of  himself,  he  not  only  says  that  it  was  after 
Sandifer  had  seen  the  deceased,  but  fixes  the  time  specifically, 
as  after  dark  (about  9  or  10  o'clock  at  night),  which  was  some 
four  or  five  hours  after  the  statement  was  made  to  Sandi- 
fer about  3  or  4  o'clock  in  the  afternoon.    Now,  in  view  of  the 
fact  that  dying  declarations  constitute  one  of  the  exceptions  of 
the  rule  rejecting  hearsay  evidence  (1  Greenl.  Ev.,  §  loC). 
and  in  view  of  the  following  language  in  section  158  of  the 
same  volume,  "It  is  essential  to  the  admissibility  of  these  dec- 
larations, and  is  a  preliminary  fact  to  be  proved  by  the  party 
offering  them  in  evidence,  that  they  were  made  under  a  sense 
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of  impending  death,"  it  seems  to  us  that  there  was  error  in  re- 
ceiving in  evidence  the  statement  taken  down  in  writing  by  the 
witness  Sandifer  as  the  dying  declaration  of  the  deceased. 

The  second  question  is  whether  there  was  error  in  receiving 
the  testimony  of  one  Wilson,  when  offered  in  reply  by  the  State, 
tending  to  show  that  defendant  had  made  threats  against  the 
deceased  prior  to  the  homicide.    This  testimony  was  objected  to 
by  defendant's  counsel  upon  the  ground  that  it  wae  not  in  reply 
to  any  testimony  offered  for  the  defense,  but  the  objection  was 
overruled.    It  does  not  appear  in  the  "case,"  as  prepared  for 
argument  here,  or  from  the  supplement  foimd  in  the  argument 
of  the  solicitor,  that  the  defendant  had  offered  any  testimony 
to  which  the  testimony  of  the   witness  Wilson  could,  in  any 
sense,  be  regarded  as  a  reply.    Nor  does  it  appear  in  any  part 
of  the  record  before  us  that  the  testimony  of  Wilson  tended  to 
contradict  anything  testified  to  by  the  defendant.     Indeed,  it 
nowhere  appears  that  defendant  was  ever  examined  as  a  wit- 
ness in  his  own  behalf.     All  that  we  can  find  in  the  "case"  in 
regard  to  threats  is  the  following  statement:  "After  the  State 
had  rested  its  case,  the  defendant  introduced  his  testimony, 
showing,  among  other  things,  that  deceased  was  unfriendly  to 
him  [the  accused],  and  had  made  threats  to  do  him  injury  at 
various  times  before  the  homicide.    The  State,  in  reply,  offered, 
also,  to  prove  threats  made  by  the  accused,  and  for  this  purpose 
examined  Steve  Wilson" — followed  by  the  testimony  of  said 
Wilson  to  the  effect  that  the  accused  had  said,  "When  I  meet 
George  [the  deceased]   again,  I  am  going  to  shoot  his  heart 
strings  out."    This  testimony,  while,  no  doubt,  competent  if  it 
had  been  offered  by  the  State  when  developing  its  testimony  in 
chief,  when  the  defendant  would  have  had  an  opportunity  to 
contradict  or  explain  it,  was  clearly  incompetent  in  reply;  for 
it  was  not  in  reply  to  any  testimony  adduced  by  the  defendant. 
It  certainly  was  not  in  reply  to  the  testimony  offered  by  the  de- 
ant  tending  to  show  that  the  deceased  had  made  threats  to  do 
him  (the  defendant)  injury  at  various  times  before  the  homi- 
cide ;  for  it  might  be  perfectly  true  that  each  of  the  parties  had 
made  threats  against  the  other,  and  the  fact,  if  fact  it  be,  that 
the  deceased  had  made  threats  against  the  defendant  did  not  in 
any  way  tend  to  show  that  the  defendant  had  or  'lad  not  made 
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threats  ngainst  the  deceased.  The  testimony  of  Wilson  was 
clearly  incoiiipotont  -when  offered  Ity  the  State  in  rc|)ly,  and 
upon  this  ground  also  there  should  he  a  new  trial. 

The  judgment  of  this  court  is,  that  the  judgment  of  tlio  Cir- 
cuit Court  be  reversed  and  the  case  bo  reuuuided  to  timt  court 
for  a  new  trial. 
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State  v.  Caktku. 

107  La.  792—32  So.  Rep.  183. 

Decided  May  12,  1902. 

Dtixq  Declabations  :  ♦  Murder, 

A  dying  declaration  must  go  In  as  a  whole,  and  la  not  rendered  In. 
admissible  because  some  of  its  statements  of  thcnisclvos,  uud  if 
standing  alone,  would  be  Inadmissible. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Parish  of  Lafourche,  Twentietli  Jmlicial 
District;  Caillouet,  .ludge. 

Willie  Carter,  convicted  of  murder,  appeals.     Affinncd. 

John  S.  Billiuj  for  the  ai)pc'llant. 

Walter  Guion,  Atfornoy  General,  and  ^Vhltndl  P.  Maiiin, 
District  Attorney  {Lewis  Guion,  of  counsel),  for  the  Slalo. 

Provosty,  J.  The  accused  was  convicted  of  murder,  aiifl 
sentenced  to  be  hung.  No  one  has  appeared  for  him  in  this 
court,  and  no  brief  has  been  filed  in  his  behalf.  The  only  tiling 
we  find  in  the  record  calling  for  our  attention  is  a  bill  of  ex- 
ceptions reserved  to  the  action  of  the  trial  court  in  adiniftiiij?  in 
evidence  the  dying  declaration  of  the  deceased.  Certain  state- 
ments contained  in  this  dying  declaration  are  pointed  out  as 
being  inadmissible  in  evidence  because  not  relating  to  tlic  im- 
mediate circumstances  of  the  killing,  and  on  account  of  those 
objectionable  statements  the  dying  declaration  is  objected  to  as 
a  whole.  This  is  the  second  time  that  this  same  dying  decrlara- 
tion  has  been  objected  to  on  this  same  gi'ound.  On  the  previ- 
ous occasion  Ave  disposed  of  the  matter  briefly,  as  follows:  "A 

♦See  Dying  Declarations  in  Table  of  Topics. 
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written  dying  declaration  is  not  inadmiartiblo  booanao  sworn 
to*  nor  bcfauso  some  of  its  atat(Miionts  of  lluMnsolvos,  and  if 
Btflndinp  alone,  would  not  fall  within  tlio  rnle  admitting  dying 
(Icclarations.  The  declaration  must  go  in  as  a  whole."  State 
V.  Trira.%  32  La.  Ann.  lOSfl,  30  Am.  Kop.  203.  Wo  see  no 
reason  for  changing  this  ruling.  The  <lying  declaration  is  a  pe- 
culiar species  of  evidence  admitted  ex  ncccssilatc,  in  flagrant 
vidliitinn  of  all  the  ordinary  rules  of  evidence.  It  violates  the 
rule  against  hearsay;  it  has  not  the  aancti(ni  of  an  oath;  it  cuts 
off  tlio  opportunity  for  cross-examination;  it  rides  roughshod 
over  the  sacred  constitutional  right  of  an  accused  to  be  con- 
fronted with  the  witness  against  him.  To  all  these  grievous 
faults  it  may  add  the  adherent  infirmity  of  emanating  from  im- 
paired faculties,  benumbed  already,  or  disordered  by  the  panic 
of  nioiiientary  deatli.  All  these  objections  are  overborne  by  the 
one  consideration  of  public  judicy  that  society  may  not  be  de- 
prived of  the  evidence  such  as  it  is,  and  whatever  it  may  bo 
worth.  After  all  this,  is  the  declaration  to  be  excluded  simply 
because  the  dying  man  has  wandered  off  to  some  matters  not 
pertaining  to  the  immediate  circumstances  of  the  killing? 
Verily,  if  the  law  so  decided,  it  would  have  strained  at  a  gnat 
after  swallowing  a  camel.  Where  a  dying  declaration,  other- 
wise admissible,  happens  to  contain  some  extraneous  matter, 
there  is  presented  a  choice  between  three  courses :  First,  of  ad- 
mitting it  in  its  entirety,  sncli  as  it  is;  second,  of  eliminating 
the  ohjectionable  parts;  and  third,  of  excluding  it.  The  first 
course  wonld  violate  the  rule  by  which  dying  declarations  must 
be  confined  to  the  circumstances  of  the  killing;  the  second 
wonld  violate  the  rule  by  which  dN'ing  declarations  must  go  in 
as  a  whole;  the  third  would  deprive  society  of  the  benefit  of  the 
declaration,  after,  for  the  sake  of  its  admission,  sacrifice  had 
been  made  of  such  precious  inheritances  as  the  right  of  cross- 
examination  and  confrontation  with  witnesses.  Under  these 
circumstances  our  ruling  was  that  the  declaration  should  go  in, 
and  Ave  adhere  to  the  ruling.  Better  let  the  declaration  go  in 
as  a  whole,  such  as  it  happens  to  be,  with  appropriate  instruc- 
tions from  the  court,  rather  than  open  the  door  to  the  dangerous 
process  of  revising  or  editing  it,  by  which  the  sense  of  it  might, 
in  particular  cases,  be  destroyed  or  distorted.    The  rule  against 
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fragmentary  declarations  has  been  established  in  the  interest 
of  the  accused. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  affirmed. 

Kehearing  refused. 


State  v.  Fkaziee. 

109  La.  458—33  So.  Rep.  561. 

Decided  Jan.  19.  1903. 

Dtino  Declarations,*  of  an  infant. 

Before  a  child  10  years  old  can  be  heard  as  a  witness,  proper  ground 
n?Tist  Le  laid  as  to  his  or  her  competency,  and  the  same  rule  ap- 
plies when  the  dying  declaration  of  a  child  of  that  age  is  offered 
In  evidence;  but  in  a  case  where  no  objection  was  made  to  the 
declaration  on  that  ground,  and  where  a  large  number  of  wit- 
nesses were  heard,  whose  testimony  has  not  been  brought  up,  this 
court  will  assume  that  the  predicate  was  laid. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Orleans  Parish  Criminal  District  Court; 
Hon.  Joshua  G.  Baker,.  Judge. 

Harriet  Baker,  being  convicted  of  manslaughter,  appeals. 
Affirmed. 

Jeremiah  J.  Foley  and  Jas.  T.  Nix,  for  the  appellant. 
Walter  Guion,  Attorney  General,  and  /.  ^Yard  Gurley,  Dis- 
trict Attorney  (Louis  Guion,  of  counsel),  for  the  State. 

Provosty,  J.  The  defendant  was  convicted  of  manslaugh- 
ter, and  sentenced  to  twenty  years  in  the  penitentiary. 

The  first  complaint  is  to  the  admission  of  the  dying  declara- 
tion of  the  child  (a  child  ten  years  old)  with  whose  killing  the 
defendant  is  charged.  It  is  urged  that  the  testimony  did  not 
show  that  the  child  was  under  a  sense  of  impending  death.  We 
think,  with  the  learned  judge  a  quo,  that  the  testimony  did 
show  that  fact. 

The  next  ground  of  complaint  is  that  proper  ground  was  not 

♦See  Dying  Declarations  in  Table  of  Topics. 
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laid  by  proof  of  the  competency  of  the  child;  the  eontention 
being  that  a  child  of  ten  is  presumed  to  be  incompetent,  and 
that  the  same  rule  applies  to  her  dying  declaration  as  would 
apply  to  her  testimony  if  she  were  offered  as  a  witness  on  the 
stand.  The  legal  proposition  thus  advanced  is  unquestionable. 
Greenleaf,  para.  157 ;  Beg.  v.  Perkins,  9  Car.  &  P.  395 ;  Don- 
nally  v.  State,  28  N.  J.  Law,  506.  But  the  record  shows  that 
a  large  number  of  witnesses  were  examined  on  the  trial,  whose 
testimony  has  not  been  brought  up.  The  presumption  is  that 
the  competency  of  the  child  was  sufficiently  brought  out  by  the 
testimony  of  these  witnesses.  !N'othing  shows  that  objection 
was  made  on  that  ground  in  the  course  of  the  trial.  The  pre- 
sumption is,  therefore,  that  there  was  no  ground  for  objection. 

The  next  complaint  is  to  the  refusal  of  the  judge  to  assign  to 
a  later  day  the  hearing  on  the  motion  for  new  trial.  The  judge 
makes  the  following  explanation  of  his  course  in  the  matter: 

"By  the  Court:  This  case  was  continued  from  May  9th  to 
May  16th  to  enable  the  defendant  to  procure  other  counsel  to 
apply  for  a  new  trial ;  her  attorney,  !Mr.  Moran,  having  decided 
that  he  had  no  groiind  upon  which  to  base  such  an  application. 
A  few  days  prior  to  May  16th,  Messrs.  Foley  and  Nix  re- 
quested that  they  be  granted  further  time  to  make  the  applica- 
tion, and  by  agreement  the  filing  and  hearing  of  the  motion 
was  fixed  for  Friday,  May  23d.  Up  to  thir  time  no  req\iest  to 
transcribe  all  of  the  testimony  had  been  made,  and  that  relative 
to  the  dying  declaration  was  the  only  part  requested,  and  had 
already  been  written  out  and  given  to  counsel.  The  case  Avent 
over  to  Monday,  May  26th,  and  all  the  testimony  was  given 
counsel;  and,  as  the  motion  was  not  heard  until  quite  late  in 
the  day,  ample  opportunity  was  afforded  to  examine  it." 

We  think  the  complaint  is  fully  answered. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  affirmed. 


; 
'I 


■'I 
■I 


i  -.  t 


1 

-  i  f  I"- 1 

ft  >  H. ! 
(■I"    ; '. 


238  AMERICAN  CRIMINAL  REPORTa 


Pennington  v.  Commonwealth. 

24  Ky.  Law  Rep.  321—68  S.  W.  Rep,  451. 

Decided  May  23,  1902. 

Dying  Declabations  :  •  Manslaughter — InstrucHons  as  to  right  to  de 

fend  self. 

1.  Not  necessary  that  tlie  dying  declarant  should  say  expressly  that 

he  was  going  to  dlo.  His  expectation  of  Immediate  death  may 
he  shown  by  the  circumstances.  Where  the  physician  said  he 
could  not  recover,  and  he  was  so  informed,  and  that  lie  so  be- 
lieved, and  said  that  he  was  killed,  and  died  an  hour  later,  It 
was  sufficient  to  render  the  statement  admissible. 

2.  The  portion  of  his  statement  of  the  facts,  that  "l\e  was  not  doing 

a  thing,"  was  a  statement  of  a  fact,  and  not  merely  a  conclusion. 

3.  Instructions  that  the  jury  could  not  find  defendant  guilty  unless 

it  believed  beyond  a  reasonable  doubt,  etc.,  that  he  killed  de- 
ceased not  in  his  necessary  or  reasonably  apparent  necessary  self- 
defense;  and  that  he  should  be  acquitted,  if  at  the  time,  he  had 
reasonable  grounds  to  believe  that  the  deceased  was  about  to 
kill  him  or  do  him  great  bodily  harm,  and  that  it  was  or  seemed 
necessary  In  the  exercise  of  a  reasonable  judgment  to  avert  real, 
or  to  the  defendant,  apparent  danger,  are  sufficiently  clear  and 
definite. 

4.  Where  the  defendant's  claim  and  evidence  was  that  the  killing 

was  done  in  self-defense,  he  was  not  entitled  to  an  instruction 
as  to  his  right  to  kill  in  defense  of  his  dwelling  house. 

Appeal  from  the  Leslie  County  Circuit  Court. 
Jonathan  Pennington,  being  convicted  of  manslaughter,  ap- 
peals.   Affirmed. 

H.  C.  Eversohj  for  the  appellant. 
Clifton  J.  Pratt,  for  the  Commonwealth. 

Paynter,  J.  The  appellant  v/ag  indicted  for  the  murdev  of 
Pinley  Cornett.  A  trial  resulted  in  a  verdict  of  manslaiiiilitcr, 
and  his  punishment  was  fixed  at  two  years  in  the  penitentiary. 
The  errors  complained  of  are:  (1)  Admitting  the  dying  dec- 
larations of  the  deceased;  (2)  in  giving  and  refusing  instruc- 
tions. 

It  is  contended  that  the  Commonwealth  failed  to  show  tliat 
the  deceased  was  in  extremis;  that  the  deceased  had  not  lost 
hope  of  recovery.     The  witness  who  proved  the  dying  deelani- 
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tion  testified  that  the  attending  physician  had  said  that  there 
was  no  hope  for  the  recovery  of  the  deceased ;  that  the  deceased 
was  advised  that  he  could  not  recover ;  that  he  believed  that  he 
could  not  recover ;  that  he  said  he  was  killed.  The  witness  f ur- 
iJier  testified  that  within  an  hour  or  so  after  the  declaration 
was  made  Cornett  died.  The  proof,  we  think,  is  conclusive  that 
the  declarations  were  made  under  a  sense  of  immediate  death. 
It  i?  not  essential  to  prove,  before  statements  can  be  admitted 
as  d)iiig  declarations,  that  the  declarant  expressly  said  that  he 
was  going  to  die.  That  he  had  such  an  impression  may  be  in- 
ferred from  his  evident  dnnger,  or  the  opinions  of  the  medical 
c^  other  attendants  stated  to  him.  1  Greenl.  Ev.,  §  158.  This 
i"  m  accord  with  the  opinions  of  this  court.  In  the  case  under 
consideration  the  declarant  A^^as  advised  that  he  could  not  get 
well,  and  the  evidence  shows  that  he  believed  that  he  could  not 
recover.  We  are  unable  to  see  how  a  more  satisfactory  basis 
for  the  admission  of  the  statements  as  dying  declaration  could 
have  been  established  than  was  done  in  this  case.  In  the  dec- 
laration proven  the  declarant  was  detailing  the  facts  attending 
the  infliction  of  the  fatal  woiind,  and,  in  speaking  of  his  own 
conduct,  said  "he  was  not  doing  a  thing."  It  is  insisted  that 
that  expression  is  a  conclusion,  and  not  a  statement  of  the  fact. 
As  part  of  the  res  gestco,  it  was  proper  to  allow  the  declarant 
to  state  what  he  did.  When  he  stated  he  was  doing  nothing, 
he  v;as  not  stating  a  conclusion,  but  a  fact. 

It  is  contended  that  instructions  !N'os.  1  and  2  did  not  make 
it  certain  "that  the  jury  must  believe  the  defendant  has  been 
proven  guilty  as  it  appeared  to  him  at  the  time,  but  as  it  ap- 
peared to  the  jury."  We  do  not  think  that  the  instructions  are 
subject  to  that  criticism.  Under  instruction  No.  1  the  jury 
could  not  find  the  defendant  guilty  unless  it  believed  from  the 
evidence  beyond  a  reasonable  doubt  that  he  unlawfully,  wilfully, 
and  feloniously  shot  and  killed  Cornett,  not  in  his  necessary  or 
reasonably  apparent  necessary  self-defense.  Under  the  second 
instruction  the  court  told  the  jury  they  should  aquit  the  defend- 
ant if  they  believed  from  the  evidence  that  at  the  time  the  de- 
fendant shot  and  killed  Cornett  he  believed,  or  had  reasonable 
grounds  to  believe,  that  the  deceased  was  then  and  there  about 
to  kill  or  do  him  some  gi'eat  bodily  harm,  and  that  it  was  ne*^- 
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essary,  or  seemed  to  the  defendant  in  the  exercise  of  a  reason- 
able judgment  to  be  necessary,  to  shoot  and  kill  deceased,  in 
order  to  avert  the  danger,  real  or  to  the  defendant  apparent. 
The  third  instruction  told  the  jury  that  they  ought  to  find 
defendant  not  guilty  unless  they  believed  beyond  a  reasonable 
doubt  that  he  had  been  proven  guilty.     For  the  defendant  an 
instruction  was  offered,  which  reads  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  deceased,  Finley  Cornett 
Bud  Hensley,  Bud  Lewis,  and  others  assembled  at  the  house  of 
the  defendant,  Jonathan  Pennington,  armed,  and  shot  into  the 
house  of  Jonathan  Pennington,  or  that  any  one  of  them — ^Fii- 
ley  Cornett,  Bud  Lewis,  Bud  Hensley,  or  any  one  of  tliem — or 
some  other  person,  and  acting  in  concert  with  them,  shot  in  the 
dwelling  house  of  said  Pennington  for  the  purpose  of  killing 
said  Pennington  or  any  one  else  in  said  house  at  the  time,  when 
it  Avas  not  necessary  to  do  so  to  protect  themselves  from  death 
or  great  bodily  harm  at  the  hands  of  said  Pennington  or  others 
inside  of  said  house,  then  the  defendant,  Jonathan  Pennington, 
had  a  right  to  resist  the  danger  from  said  Finley  Cornett  and 
others  assembled  with  him,  even  to  the  taking  of  the  life  of 
Finley  Cornett  or  any  one  associated  with  him  in  said  shooting, 
and  to  pursue  them  until  they  were  ejected  from  his  premises, 
and  imtil  said  danger  and  assault  from  deceased  and  his  asso- 
ciates was  averted,  even  to  the  taking  of  the  life  of  Finley  Cor- 
nett or  others  associated  with  him."    In  our  opinion,  there  are 
no  facts  upon  which  to  base  this  instruction.     There  was  some 
conflict  in  the  testimony  as  to  whether  the  deceased  and  certain 
other  parties  were  invited  to  attend  a  dance  at  the  house  of  the 
appellant.    Elhanan  Pennington  and  one  Bledsoe  were  invited 
guests,  friends  of  the  appellant.     Just  before  dark  there  was 
some  difficulty  between  these  persons — who,  it  is  claimed,  were 
not  appellant's  guests — and  Elhanan  Pennington  and  others. 
The  trouble  seemed  to  have  been  quieted  down,  and  the  dance 
progressed  until  about  11  o'clock  at  night.     Most  of  the  male 
guests  were  heavily  armed.    It  is  proven  that  Elhanan  Penning- 
ton and  Bledsoe  fired  their  pistols  into  the  floor  on  which  they 
were  dancing  at  times  during  the  progress  of  the  dance  previous 
to  11  o'clock.    About  that  hour  the  deceased  went  into  the  room 
to  get  his  coat,  for  the  purpose  of  leaving.     As  he  was  leaving 
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the  room,  Elhanan  Pennington  made  some  offcnaive  remark, 
and  a"'ain  fired  his  pistol  into  the  floor.  After  the  deceased  had 
passed  out  of  the  room  onto  the  porch,  where  there  were  other 
persons,  some  one — the  testimony  failed  to  show  who — placed 
the  muzzle  of  his  pistol  through  the  door,  and  shot  Elhanan 
Penniugton,  inflicting  a  mortal  wound.  The  Commonwealth's 
evidence  conduced  to  show  that  the  deceased  and  Juda  Morgan 
started  around  the  house  to  get  away  from  it,  when  they  met 
the  appellant,  who  said  that  Elhanan  Pennington  was  killed. 
Thereupon,  without  further  comment,  he  shot  the  deceased. 
The  defendant  admitted  that  he  met  Juda  Morgan  and  the  de- 
ceased at  the  end  of  the  house,  but  stated  that  the  deceased  had 
his  pistol  in  his  hand,  and  attempted  to  shoot  him,  whereupon 
he  flrcd  the  fatal  shot  in  self^lefense.  The  killing  by  the  ap- 
pellant Avas  not  in  defense  of  his  castle,  but  according  to  defenil- 
ant's  testimony,  was  in  his  own  defense.  Xo  one  was  appar- 
ently trying  to  injure  the  appellant,  or  any  of  his  guests,  except 
Elhanan  Pennington,  who  was  the  disturbing  element  at  the 
dance.  The  doctrine  of  Wright  v.  Commonwealth,  85  Ky.  123,, 
2  S.  W.  Kep.  904;  J^/s^ep  v.  Commonwealth,  86  Ky.  39,  4  S.  W. 
Rep.  820,  9  Am.  St.  Rep.  260,  and  Saylor  v.  Commonwealth, 
97  Ky.  184,  30  S.  W.  Rep.  390,  has  no  application  to  the  facts 
of  this  case.  The  testimony  tends  to  show  that  the  appellant 
did  not  attempt  to  restrain  Elhanan  Pennington,  who  "as  his. 
nephew,  and  Bledsoe,  in  their  misconduct,  and  there  is  some 
testimony  to  show  that  he  encouraged  it. 
The  judgment  is  affirmed. 


Anderson  v.  State. 

117  Ga.  255—43  S.  E.  Rep.  835. 

Decided  March  12,  1903. 

Dying  Declarations:*  Manslaughter— Instructions— Reasonable  fear- 
Witness. 

1.  In  the  trial  of  one  accused  of  murder,  evidence  of  declarations  of 
the  deceased  as  to  the  cause  of  his  death  and  the  person  who 
killed  him  should  be  submitted  to  the  jury,  with  proper  instruc- 
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tloris,  when  the  preliminary  evidence  shows  prima  facie  that 
these  declarations  were  made  when  the  deceased  was  in  articulo 
mortis  and  conscious  of  his  condition. 

2.  There  is  no  merit  in  an  assignment  of  error  to  the  effect  that  a 

certain  charge,  correct  In  itself,  is  erroneous  because  the  court 
failed  to  charge  some  other  propositions  of  law  applicable  to  the 
case. 

3.  In  instructing  the  jury  as  to  the  law  of  self-defense  in  a  case  of 

homicide,  there  is  no  error,  though  the  accused  be  a  woman,  in 
charging  that,  in  order  to  justify  the  killing,  it  must  appear  that 
the  circumstances  were  sufficient  to  excite  the  fears  of  a  rea- 
sonable man — of  one  reasonably  courageous  and  reasonably  self- 
possessed — and  not  of  a  coward;  the  word  "man"  being  used  In 
its  generic  sense. 

4.  In  the  absence  of  a  request  to  charge,  a  new  trial  will  not  be 

granted  because  of  the  failure  of  the  trial  judge  to  instruct  the 
jury  fully  as  to  the  law  applicable  to  the  impeachment  of  wit- 
ncKses. 

(Syllabus  by  the  Court.) 

Error  from  the  Ware  County  Superior  Court;  Hon.  F.  W. 
Dart,  Judge. 

Kizzie  Anderson,  convicted  of  voluntary  manslaughter, 
brings  error.     Affirmed. 

Simon  W.  Hitch,  for  the  plaintiff  in  error. 

The  Solicitor  General  and  E.  J.  Stafford,  for  the  State. 

Simmons,  C.  J.  Under  an  indictment  for  murder,  Kizzie 
Anderson  was  found  guilty  of  voluntary  manslaughter.  Sho 
moved  for  a  new  trial.  The  judge  overruled  the  motion,  and 
the  movant  excepted. 

1.  Evidence  of  certain  declarations  made  by  the  docpascd 
while  he  was  in  articulo  mortis  was  admitted  over  the  ()l)jection 
of  the  accused.  The  objection  was  that  it  did  not  ajipoar  tliat 
the  deceased  realized  at  the  time  that  he  was  in  a  dying  con- 
dition. "Dying  declarations,  made  by  any  person  in  tlie  article 
of  death,  who  is  conscious  of  his  condition,  as  to  the  cause  of 
his  death  and  the  person  who  killed  him,  are  admissible  in  evi- 
dence in  a  prosecution  for  the  homicide."  Pen.  Code,  1895, 
§  1000.  The  evidence  introduced  in  the  preliminary  examina- 
tion to  determine  the  admissibility  of  the  declarations  in  this 
case  was  sufficient  to  show,  at  least  prima  facie,  that  the  de- 
ceased was,  at  the  time  they  were  made,  conscious  of  his  condi- 
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tion.  It  was  therefore  not  erroneous  to  allow  them  to  go  to  the 
jury;  the  court  instructing  the  jury  in  his  charge  that  the  decfc- 
larations  should  be  disregarded  iinlcss  the  jury  determine  that 
tlie  dccensod  was  in  a  dying  condition,  and  conscious  of  his  ap- 
proaching death.  See  Varnedoe  v.  State,  75  Ga.  181,  58  Am. 
Rep.  465;  Walton  v.  State,  79  Ga.  447,  5  S.  E.  Rep.  203. 
Complaint  was  also  made  in  the  motion  for  new  trial  that  the 
court  erred  in  charging  on  the  subject  of  dying  declarations, 
in  that  the  charge  left  the  jury  free  to  consider  such  declara- 
tions as  evidence  for  all  purposes,  when  by  law  they  should  be 
considered  only  in  investigating  the  cause  of  the  death  of  the 
deceased,  and  who  killed  him.  We  think  the  charge  is  not  sub- 
ject to  this  criticism.  After  the  court  had  quoted  the  Code 
section  above  set  out,  and  had  explained  that  the  court's  admis- 
sion in  evidence  of  the  dying  declaration  was  upon  a  prima 
jack  showing,  the  charge  continued  as  follows:  "It  is  now  for 
you  to  determine,  first,  whether  the  evidence  sufficiently  showed 
that  he  was  conscious  of  his  approaching  death,  and  that  his 
death  was  really  approaching,  to  authorize  the  admission  of 
said  declaration;  and,  if  not,  you  should  disregard  the  dying 
declaration  altogether;  but,  if  you  think  such  evidence  was  suf- 
ficient for  the  introduction  of  such  declaration  imder  the  rules 
as  I  have  given  you,  you  should  then  consider  such  declaration 
as  evidence  in  the  case,  together  with  the  other  evidence." 
^^^len  taken  in  connection  with  the  language  of  the  Code  sec- 
tion which  had  just  been  quoted  by  the  court,  this  charge  could 
not  have  been  understood  by  the  jury  as  leaving  them  free  to 
make  any  use  of  the  dying  declarations  except  such  as  was  au- 
thorized by  that  section. 

2.  One  of  the  grounds  of  the  motion  for  new  trial  complained 
that  the  court  erred  in  giving  to  the  jury  a  certain  charge 
therein  set  out  as  to  the  law  of  manslaughter,  "the  objection  to 
the  above  charge  being  that  the  court  should  have  charged  fur- 
ther" that  under  certain  circumstances  the  killing  would  have 
heen  justifiable.  The  charge  sot  out  as  to  manslaughter  was 
not  attacked  as  incorrect  in  itself,  and  the  only  error  assigned 
on  it  was  that  the  court  failed  to  give  certain  instructions  as  to 
the  law  of  justifiable  homicide.  That  such  an  assigmnent  of 
error  is  without  merit  has  been  repeatedly  held  by  this  court. 
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See  Roberts  v.  State,  114  Ga.  450,  40  S.  E.  Kep.  297,  and  cases 
cited. 

3,  Another  ground  of  the  motion  assigned  error  on  the  fol- 
lowing charge  of  the  conrt,  given  in  connection  with  other  in- 
structions as  to  reasonable  fears :  "The  fears  must  be  those  of 
a  reasonable  man — one  reasonably  courageous  and  reasonablv 
self  possessed — and  not  those  of  a  coward."  The  error  assigned 
was  that  this  charge  required  a  greater  degree  of  courage  and 
self-possession  than  is  required  of  a  woman  under  the  law. 
This  charge  used  the  word  "man"  in  its  generic  sense — tlie 
sense  in  which  it  is  used  in  section  71  of  the  Penal  Code  of 
1805.  That  section  is  as  follows:  "A  bare  fear  of  any  of  those 
offenses,  to  prevent  which  the  homicide  is  alleged  to  have  been 
committed,  shall  not  be  sufficient  to  justify  the  killing.  It  must 
appear  that  the  circumstances  were  sufficient  to  excite  the  fears 
of  a  reasonable  man  and  that  the  party  killing  acted  under  the 
influence  of  those  fears  and  not  in  a  spirit  of  revenge."  That 
the  court  used  the  term  "man"  in  its  broader  sense  more  clearly 
appears  when  the  court's  charge  is  further  examined,  for  a 
subsequent  portion  of  it  contains  the  following :  "You  must  ex- 
amine into  the  case,  and  say  whether  or  not  the  circumstances 
surrounding  the  case  at  the  time  it  is  alleged  the  defendant 
shot  the  deceased  were  sufficient  to  excite  the  fears  of  a  reason- 
able person.  .  .  .  See  whether  or  not  the  circumstances 
were,  at  that  time,  sufficient  to  arouse  the  fears  of  a  reasonable 
person."  Courage  and  self-possession  are  mental  attributes  or 
qualities  possessed  in  different  degr&is  by  different  persons. 
The  law,  in  cases  of  homicide,  does  not  take  into  account  the 
actual  fears  of  the  slayer,  but  considers  all  the  circumstances 
with  reference  to  a  determination  as  to  whether  they  wore  suf- 
ficient to  excite  the  fears  of  a  reasonable  person.  Among  the 
circumstances  to  be  considered  are  the  sex,  strength,  size,  and 
position  of  the  slayer.  The  rule  of  law  given  in  charge  by  the 
court  is  correct  and  applicable  to  a  case  where  the  accused  is  a 
women,  as  well  as  where  the  accused  is  a  man.  If  the  accused 
had  in  this  case  desireid  special  attention  to  be  cabled  to  her  sex, 
as  a  circumstance  to  be  considered  in  determining  whether  the 
circumstances  were  sufficient  to  excite  the  feara  of  a  reasonable 
person,  a  proper  request  should  have  been  made. 
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•t.  Tlio  remaining  groimds  of  the  motion  complained  of  the 
failure  of  the  court  to  charge  with  sufficient  fullness  the  law 
applicable  to  the  inipcachnient  of  witnesses.  The  court  did  in- 
struct the  jury  as  to  the  different  methods  by  which  witnesses 
lui^lit  be  iuipeachcd,  and  no  complaint  was  made  of  the  instruc- 
tion given.  If  more  specific  instructions  were  desired,  a  proper 
request  therefor  should  have  been  made.  Indeed,  in  the  absence 
of  a  proper  request  to  charge,  a  new  trial  would  not  be  granted, 
had  the  court  failed  wholly  to  instruct  the  jury  as  to  the  law 
applicable  to  the  inipcachnient  of  witnesses.  Boynton  v.  State, 
115  Ga.  5S7,  41  S.  E.  Itcp.  995. 

Judiruieut  affirmed. 


Smith  v.  State. 


110  Ga.  255—34  S.  E.  Rep.  204. 

Decided  Oct.  26,  1899. 

Dying  Declarations:*  Instructions  thereon. 

1.  When  the  state  undertakes  to  lay  the  foundation  for  proving  dying 

declarations,  it  is  the  duty  of  the  presiding  judge  to  pass  upon 
the  testimony  offered  for  this  purpose,  and  to  determine  there- 
from whether  or  not  evidence  of  the  alleged  declarations  is  ad- 
missible. Campbell  v.  State,  11  Ga.  376;  Dumas  v.  State,  62  Ga. 
58;  Mitchell  v.  State,  71  Ga.  128;  Von  Pollnitz  v.  State,  18  S.  E. 
301,  92  Ga.  16. 

2.  It  is  not,  after  so  doing,  and  after  allowing  such  evidence  to  be 

introduced,  erroneous  to  instruct  the  jury  that:  "It  is  the  duty 
of  the  court  to  determine  from  the  preliminary  examination 
whether  or  not  the  evidence  is  admissible,  .  .  .  but  if  the  jury 
conclude  that,  though  admitted  to  them  by  the  judge,  the  person 
so  maliing  the  statement  was  not  in  the  article  of  death,  or  was 
not  conscious  of  his  condition  at  the  time,  or  if  the  statement 
as  claimed  to  be  made  was  not  the  true  statement  made,  then 
the  jury  would  not  be  authorized  to  consider  that  as  a  dying  dec- 
laration, though  it  was  so  claimed  as  tending  to  Incriminate  the 
defendant."  The  use  of  such  language  as  that  just  quoted  is  not 
violative  of  the  statute  forbidding  the  judge  from  expressing  or 
intimating  an  opinion  concerning  the  evidence. 
8.  The  evidence  warranted  the  verdict,  and  the  record  discloses  no 
cause  for  reversing  the  judgment  densring  a  new  trial. 
(Syllabus  by  the  Court.) 


♦See  Dying  Declarations  in  Table  of  Topics. 


'II 


ill:: 


I 


M: 


\:^ 


* 


I 


246 


AMERICAN  CRIMINAL  REPORTS. 


Error  from  the  Houston  County  Superior  Court;  llou.  W. 
11.  Felton,  Judge.    Conviction  affirmed. 

Judgment  affirmed.    All  the  justices  concurring. 


i  I, 


Medina  v.  State. 

43  Tex.  Cr.  Rep.  52—63  S.  W.  Rep.  331. 

Decided  May  8,  1901. 

Dying  Declahations  :  •  Deficient  bills  of  exception. 

1.  Bills  of  exceptions  should  set  out  the  entire  dying  declaration  so 

that  the  Appellate  Court  can  Intelligently  pass  upon  its  admissi- 
bility. 

2.  That  it  was  not  error  to  admit  statements  of  deceased  in  addition 

to  detailing  the  circumstances  of  the  shooting,  that  there  were 
wire  fences  and  brickyards  there,  for  this  tended  to  fix  the  venue 
and  to  identify  the  locality  of  the  crime,  and  so  was  part  of  the 
res  gestcB. 

3.  Neither  was  that  part  of  the  declaration,  that  when  deceased  came 

upon  defendant  and  oth«rs,  and  was  shot  by  defendant,  that  they 
were  killing  or  skinning  a  beef,  Inadmissible,  as  it  tended  to 
show  cause  or  motive  for  the  shooting. 

Appeal  from  the  El  Paso  County  District  Court ;  Hon.  A.  il. 
Walthall,  Judge. 

Marcas  Medina,  being  convicted  of  murder  in  the  second  de- 
gree, appeals.    Affirmed. 

A.  0.  Wilcox,  for  the  appellant. 

RoM.  A.  John,  Assistant  Attorney  General,  for  the  State. 

ITenderson,  J.  Appellant  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  assessed  at  seventy-five 
years'  confinement  in  the  State  penitentiary ;  hence  this  appeal. 

The  first  two  bills  of  exception  propose  to  call  in  question 
the  action  of  the  coiirt  in  admitting  as  a  part  of  the  dying  dec- 
laration certain  statements  of  the  deceased  in  regard  to  the  lo- 
cation of  certain  wire  fences  and  brickyards  as  being  near  the 
scene  of  the  homicide.      An  examination  of  these  bills  show 


♦See  Dying  Declarations  In  Table  of  Topics. 
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they  aro  not  sufficient  to  raise  the  question  as  to  whether  or  not 
said  testimony  was  admissible  as  a  part  of  deceased's  dying  dec- 
laration, for  the  reason  that  the  bills  do  not  set  out  the  entire 
dying  declaration  so  that  the  connection  in  which  said  testi- 
mony occurs  might  be  seen.    Edens  v.  State  (Tex.  Cr.  App.), 
55  S.  AV.  Hep.  815.     But,  concede  the  bills  aro  sufficient,  was 
it  proper  to  admit  the  evidence  complained  of  as  a  part  of  the 
declaration  ?    Wo  understand  Ihe  rule  to  be  that  dying  declara- 
tions relate  only  to  the  res  gestce  of  the  homicide ;  that  is,  the 
statements  must  be  confined  to  what  acually  transpired  at  the 
place  of  the  killing — i.  c,  who  were  the  actors,  where  it  oc- 
(iurred,  the  position  of  persons,  what  was  said  by  the  parties, 
the  instrument  used,  and  how  the  homicide  was  committed.    A 
dying  declaration  is  admissible  to  show  all  the  facts  immedi- 
ately connected  with  the  homicide  to  which  a  witness,  were  he 
present,  could  testify.     This  would  exclude  narratives  of  past 
transactions  and  opinions  or  mere  conclusions  of  the  declarant. 
See  Roberts  v.  State,  5  Tex.  App.  141 ;  Warren  v.  State,  9  Tex. 
App.  619,  35  Am.  Rep.  745 ;  1  Grocnl.  Ev.,  §  159 ;  Boyle  v. 
State  (Ind.),  5  N.  E.  Rep.  203;  People  v.  Abbott  (Cal.),  4 
Pac.  Rep.  7G9.    And  sec  note  to  State  v.  Johnson  (S.  C),  0 
Cr.  Law  Mag.  461  (s.  c,  1  S.  E.  Rop.  510).    Now,  it  appears, 
if  we  look  to  the  statement  of  facts,  the  declarant  stated  sub- 
stantially: That  he  rode  to  where  appellant  and  three  other 
persons  were  skinning  a  beef.     That  appellant  immediately  as- 
saulted him  with  a  gun,  and  deceased  said  to  him,  "Don't  kill 
me,  and  I  will  say  nothing  about  this ;"  and  appellant  said,  "No, 
Cabron ;  you  are  always  finding  us  doing  this  kind  of  thing,  and 
I  will  kill  you  liore."   Appellant  then  fired  on  him.    His  horso 
ran  a  short  distance,  when  he  fell  oif,  and  crawled    in    some 
bushes.    That  about  that  time  a  third  one  of  the  party  came  out, 
and  fired  in  the  bushes  where  he  lay.     That  the  parties  then 
got  on  their  horses,  lifted  some  meat  on  their  wagon,  and  pulled 
out.    Tlicy  left  him  there,  and  he  crawled  throught  the  bosque 
and  got  lost,  and  when  daylight  came  he  was  in  the  same  place 
tliat  ho  started  from.     That  there  were  some  wire  fences  and 
brickyards  there.    Now,  the  objection  is  to  that  portion  of  the 
testimony  relating  to  the  wire  fences  and  brickyards.    This  was 
stated  by  the  declarant  as  the  place  where  he  was  shot,  and  was 
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used,  in  connection  with  other  testimony,  to  identify  the  place 
as  being  in  El  Paso  County — that  is,  evidence  of  venue.  This 
related  directly  to  the  res  gestae  of  the  homicide  as  identifying 
the  place  by  its  surroundings.  It  would  have  been  perfectly 
competent  for  the  witness,  had  he  been  before  the  jury,  to  have 
stated  these  facts.  Furthermore,  even  conceding  that  the  evi- 
dence admitted  was  not  part  of  the  res  gestae ,  still  we  fail  to  sec 
how  it  could  possibly  work  any  injury  to  appellant.  It  was  only 
used,  as  we  take  it,  in  connection  with  other  testimony,  to  iden- 
tify the  place  where  the  homicide  occurred,  and  thus  to  aid  in 
establishing  the  venue  of  the  offense  '\u  El  Paso  County;  and 
the  venue  was  abundantly  established  by  other  testimony,  and 
was  not  a  controverted  issue  in  the  case. 

The  third  bill  of  exceptions  also  refers  to  a  part  of  deceased's 
dying  declaration,  but  is  equally  as  defective  as  are  the  first  two 
bills,  in  that  it  fails  to  set  out  the  full  declaration.  The  ground 
of  objection  xirged  to  the  testimony  is  not  a  certificate  by  the 
judge  that  the  facts  were  true.  The  bill  shows  that  the  district 
attorney  asked  the  witness  Bryant  (who  was  proving  up  the 
dying  declaration)  the  following  question:  "Did  Jose  Alvarez 
[deceased]  say  anything  about  what  defendant  was  doing  at 
the  time  he  shot  him?"  to  which  witness  answered,  "lie  said 
they  were  skinning  or  killing  a  beef."  This  was  objected  to  by 
appellant  on  the  ground  that  it  related  to  another  and  different 
fact,  and  was  no  part  of  the  act  of  shooting  of  said  Alvarez  by 
defendant.  In  our  opinion,  it  was  intimately  involved  in  the 
act  of  shooting.  It  was  a  part  of  the  res  gestce  of  the  homicide, 
and  showed  the  immediate  cause  therefor;  that  is,  it  showed 
that  just  before  the  shooting  deceased  came  upon  appellant  and 
others,  who  were  skinning  a  beef,  which  they  had  evidently 
stolen  from  him  or  some  one  else ;  and  on  this  account  appellant 
shot  him.  This  was  a  part  of  the  res  gestae  of  the  transaction, 
and,  if  deceased  had  been  present,  he  could  have  testified 
thereto.  We  have  carefully  examined  the  record,  and,  in  our 
opinion,  the  evidence  amply  supports  the  verdict,  and  the  judg- 
ment is  affirmed. 
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Obubb  v.  State. 

43  Tex.  Cr.  Rep.  72—63  S.  W.  Rep.  314. 

Decided  May  22,  1901. 

DTI50  DECtARATioNs:*  Manslaughter — Plat — Res  gestcc — Self-defense — 

Instructions. 

1.  Instructions  on  self-defense  held  to  be  in  accordance  with  the  evi- 

dence and  the  issue  before  the  jury.  (Facts  summed  up  in  the 
opinion.) 

2.  A  dying  declaration  Is  not  vitiated  by  the  answer  of  deceased  to 

a  question  by  the  county  attorney  that  "Sam  Grubb  (defendant) 
came  ten  or  twelve  feet  nearer  where  I  was  at  the  time  he  shot 
than  he  was  at  the  time  I  first  saw  him,"  being  a  statement  of  a 
part  of  the  difficulty  itself,  and  explanatory  thereof.  So  also, 
the  statement  "I  had  no  weapons  with  me  of  any  kind  except  my 
pocket-knife,  which  was  in  my  pocket,"  was  part  of  the  res 
gestw,  and  explanatory  of  the  affair,  especially  as  affecting  the 
issue  of  self-defense. 

3.  A  plat  of  the  immediate  vicinity  where  the  difficulty  occurred,  made 

by  deceased  to  explain  his  dying  statement,  was  properly  ad- 
mitted as  a  part  of  his  statement. 

From  the  Hamilton  County  District  Court ;  Hon.  W.  J.  Ox- 
ford, Judge. 

Sam.  Grubb,  being  convicted  of  manslaughter,  appeals.  Af- 
firmed. 

/.  C.  Main  and  Eidson  &  Eidson,  for  the  appellant. 
H.  N.  Graves  and  Robt.  A.  Johns,  Assistant  Attorney  Gen- 
eral, for  the  State. 

Davidson,  P.  J.  Appellant  was  convicted  of  manslaughtcv, 
and  liis  punishment  assessed  at  two  years'  confinement  in  the 
penitentiary. 

He  requested  several  instructions  presenting  self-defense,  an<l 
reserved  an  exception  to  the  court's  charge  on  this  issue.  In  re- 
gard to  this  the  record  discloses  that  deceased  was  a  brother-in- 
law  of  defendant,  having  married  his  sister  some  six  years 
prior  to  the  homicide ;  that  prior  to  the  difficulty  deceased  and 
his  wife  had  separated,  and  at  the  time  of  the  homicide  she  was 
living  in  her  father's  residence;  that  enmities  and  bitter  feel- 

*See  Dying  Declarations  in  Table  of  Topics. 
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ings  were  engendered  by  reason  of  these  matters  between  the 
parties,  and  deceased  had  made  threats  against  the  entire  Grubb 
family,  especially  his  father-in-law.  On  the  night  of  thq  homi- 
cide, appellant  and  an  unmarried  sister  and  deceased  attended 
the  same  church,  and  some  half  hour  after  the  services  deceased 
was  in  the  yard,  crawling  towards  the  residence  of  his  father- 
in-law.  His  dying  declaration  shows  that,  as  he  was  passin" 
along  the  street  near  the  residence,  he  saw  a  light  in  the  room 
occupied  by  his  wife  and  children,  and  he  immediately  got 
over  the  fence,  and  was  crawling  in  the  direction  of  her  room. 
As  he  was  approaching  the  house,  he  saw  his  father-in-law  and 
appellant  (who  also  resided  there)  standing  near  the  chimnev 
on  that  side  of  the  house  which  he  was  approaching.  Appel- 
lant hailed  him.  He  turned  to  run,  and  was  fatally  shot  in  the 
back  by  appellant.  Appellant  testified  that  his  father  was  not 
with  him  at  the  time  of  the  shooting;  that  he  saw  deceased 
crawling  in  the  yard,  and  hailed  him;  that  deceased  made  ii 
move  as  if  to  pull  his  pistol,  and  he  (appellant)  fired.  From 
several  witnesses  threats  were  shown  to  have  been  made  by  de- 
ceased against  his  father-in-law,  as  well  as  the  entire  Grubb 
family.  The  court  charged  the  jury  with  reference  to  the  de- 
fense by  appellant  of  himself  from  apparent  danger,  as  Avell  as 
from  the  standpoint  of  threats ;  and,  further,  that  he  had  the 
right  to  defend  against  the  attack  or  supposed  attack  by  de- 
ceased on  any  member  of  the  Grubb  family.  As  we  understand 
the  testimony,  these  were  the  issues,  and  the  court's  charge  pre- 
sented them  favorably  to  appellant.  Tliere  was  no  testimony 
showing  an  intent  on  the  part  of  deceased  to  do  any  act  other 
than  to  carry  out  or  put  into  execiition  the  threat  to  take  the 
life  of  some  member  of  the  Grubb  family.  If  he  was  a  mere 
tresspasser,  as  above  stated,  and  simply  for  this  reason  appel- 
hait  shot,  then  his  offense  would  not  be  of  less  grade  under  the 
cii'cumstances  of  this  case,  than  manslaughter.  Of  this  offense 
he  was  convicted,  and  given  the  minimum  punishment. 

Objection  was  urged  to  the  admission  of  the  dying  declara- 
tion: First,  for  want  of  a  sufficient  predicate;  second,  the  dec- 
laration was  in  response  to  questions  asked  by  the  county  at- 
torney, and  was,  therefore,  not  voluntary.  Some  of  the  objec- 
tions set  oiit  in  the  bill  the  court  certifies  were  not  urged  when 
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the  declaration  was  admitted.  It  is,  therefore,  not  necessary 
to  consider  them.  The  county  attorney  asked  deceased,  while 
making  his  dying  declaration,  this  question:  Whether  or  not 
Grubb  approached  him  from  the  time  he  (Anderson)  first  saw 
Grubb  until  the  first  shot  was  fired.  The  answer  was,  "Sam 
Grubb  came  ten  or  twelve  feet  nearer  where  I  was  at  the  tim«y 
he  shot  then  he  was  at  the  time  I  first  saw  him."  The  court 
certifies  this  matter  was  not  objected  to  at  the  time  it  was  of- 
fered. ITowever,  we  believe  the  testimony  was  admissible,  even 
had  exception  been  properly  reserved.  It  was  a  part  of  the  dif- 
ficulty itself;  it  was  in  explanation  of  the  matters  immediately 
environing  the  killing,  and  therefore  admissible.  So  with  ref- 
erence to  that  portion  of  the  declaration,  in  which  the  declarant 
stated,  "I  had  no  weapons  with  me  of  any  kind  except  my 
pocketknife,  which  was  in  my  pocket."  It  was  contended  by  ap- 
pellant that  deceased  made  a  demonstration  as  if  to  draw  a 
pistol  or  some  weapon,  which  left  thb  impression  upon  his  mind 
that  his  life  was  in  danger.  This  was  an  act  by  deceased,  or  it 
was  in  relation  to  an  act  or  supposed  act  by  deceased,  at  the 
time  entering  into  the  difficulty,  and  was  the  deceased's  state- 
ment of  tlr's  portion  of  the  difficulty  which  led  to  the  killing. 
It  was  res  gesUr,  a  part  and  parcel  of  the  matter,  and  explana- 
tory of  the  immediate  facts. 

Tile  introduction  of  the  plat  of  the  immediate  scene  of  the 
killing  was  proper  as  a  part  of  the  dying  declaration.  It 
showed  the  immediate  surroundings  and  premises  where  the 
killing  occurred.  If  a  correct  plat,  it  was  admissible  whether 
a  part  of  the  dying  declaration  or  not,  and  it  would  make  no 
differer.ce  who  made  the  plat.  The  mere  fact  that  deceased 
made  it,  and  connected  it  with  and  in  explanation  of  his  dying 
statement,  would  not  be  ground  for  excluding  it.  We  believe 
the  testimony  supports  tlje  conviction.  The  judgment  is  af- 
firmed. 
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State  v.  McKnioht. 

119  Iowa,  79—93  N.  W.  Rep.  63 

Decided  Jan.  21,  1903. 

Dying  Declarations:*  Murder  in  second  degree — Harmless  error  as  to 
evidence  and  instructions — Conceded  facts. 

1.  Taken  in  connection  with  the  evidence  of  the  attending  physician 

and  others,  that  deceased  was  fataiiy  injured,  her  expressions 
that  "I  can  never  get  weil.  You  don't  linow  how  bad  I  am  liurt." 
"I  will  never  get  over  it;"  the  substance  of  various  expressions 
being  that  she  "expected  to  die,"  etc.,  sufficiently  iudicated  tliat 
her  dying  declarations  were  made  under  the  apprehension  of 
impending  death. 

2.  While  evidence  of  other  assaults  would  not  be  permissible,  still 

where  evidence  was  allowed  that  the  declarant  said  defendant 
had  assaulted  her  previously,  and  such  evidence  was  witlidrawn 
or  stricken  out  on  motion  of  the  prosecution,  and  the  defendant 
did  not  ask  an  instruction  that  the  jury  should  disregard  such 
withdrawn  evidence,  the  error  was  not  so  vitally  prejudicial  as  to 
call  for  a  reversal. 

3.  Statements  of  witnesses  that  deceased  "appeared  to  be  despondent," 

"did  not  seem  hopeful,"  etc.,  etc.,  may  be  classed  as  questions  of 
mixed  fact  and  conclusion,  which  may  be  testified  to  by  the  ordi- 
nary observer. 

4.  An  instruction  that  it  was  conceded  that  deceased  died  of  blood 

poisoning  will  not  be  regarded  as  prejudicial  error  in  invading 
the  province  of  the  jury,  when  both  the  prosecution  and  the  de- 
fendant introduced  evidence  to  show  t'  -t  such  was  the  fact, 
however  attributing  the  blood  poisoning  to  .Afferent  causes. 

5.  Sentence  of  25  years  not  excessive. 


Appeal  from  the  Woodbury  County  District  Court;  Hon. 
A.  R.  Dev  ey,  Judge. 

Defendant,  being  convicted  of  murder  in  the  second  degree, 
appeal?.     Affirmed. 

Sullivan.  &  Griffin,  for  the  appellant. 

Charles  W.  Mullan,  Attorney  General,  and  Charles  A.  Van 
Vleclc,  Assistant  Attorney  General,  for  the  State. 

Weaver,  J.  1.  The  deceased  was  wife  of  the  defendant.  She 
was  injured,  it  is  alleged,  in  an  assault  made  \ipon  her  person 
by  the  defendant  about  Friday,  June  14,  1901,  and  died  on 
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Sunday,  June  23,  1901.     On  Monday,  June  17th,  and  again 
on  Friday,  June  2l3t,  she  made  statements  concerning  the  al- 
leged assault  upon  her  by  defendant,  which  statements  were  ad- 
mitted in  evidence  as  dying  declarations.    It  is  earnestly  con- 
tp  led  by  counsel  that  the  admission  of  this  testimony  was  er- 
roneous, for  the  reason  that  there  was  no  sufficient  showing  that 
the  declarations  were  made  by  the  woman  under  a  sense  of  im- 
pending death.    With  the  general  rule  of  law  as  stated  by  coun- 
sel for  appellant,  and  the  authorities  cited,  we  are  not  disposed 
to  take  issue.    We  think,  however,  upon  a  careful  reading  of 
the  testimony,  that,  even  under  the  rule  advanced  in  argument, 
the  evidence  was  properly  admitted.    Without  stopping  to  quote 
extensively  from  the  record,  it  may  be  said  that  it  is  shown  by 
several  different  witnesses  that  very  soon  after  receiving  her  in- 
jury the  woman  became  rapidly  and  alarmingly  ill,  and  that  as 
early  as  ^londay  thereafter  she  began  to  indicate  her  belief  that 
her  condition  was  hopeless,  saying:  "I  can  never  get  well.    You 
don't  know  how  bad  I  am  hurt."     "I  will  never  get  over  it." 
Other  witnesses,  attempting  to  express  the  substance  of  her 
statements,  say  she  "expected  to  die,"  and  use  other  like  expres- 
sions.    These  statements,  taken  in  connection  with  tlie  testi- 
mony of  the  physician  and  others  showing  that  she  was  in  fact 
very  sick,  and  apparently  fatally  stricken,  sufficiently  indicate 
her  consciousness  that  her  death  was  at  hand,  and  that  she  spoke 
under  the  solemn  apprehension  of  impending  dissohition.    We 
have  had  recent  occasion  to  consider  the  law  concerning  dying 
declarjitions  (State  v.  Phillips,  118  Iowa,  6G0,  92  N.  W.  Kep. 
S76),  and  think  it  unnecessary  to  enter  upon  any  general  dis- 
cussion of  that  subject  at  this  time. 

2.  One  or  more  of  the  witnesses  to  the  dying  declarations 
were  permitted  to  testify  that  the  deceased,  after  stating  the 
particulars  of  the  alleged  assault,  further  said,  in  substance, 
that  he  had  assaulted  her  on  a  former  occasion,  and  she  was  not 
yet  well  from  the  hurt  then  inflicted  upon  her  by  defendant.  It 
is  argiied  that  the  law  which  permits  the  use  of  dying  declara- 
tions in  evidence  limits  them  strictly  to  the  facts  and  circum- 
stances attending  the  immediate  injury  from  which  the  de- 
clarant is  about  to  die,  and  that  statements  as  to  prior  occur- 
rences are  inadmissible.    This,  we  think,  is  a  correct  statement 
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of  tho  law.  State  v.  Perigo,  80  Iowa,  37,  45  N.  W.  Rep.  399; 
State  V.  Oshea,  60  Kan.  772,  57  Pac.  Rep.  970 ;  Perry  v.  Stale, 
102  Ga.  365,  30  S.  E.  Rep.  903;  Montgomery  v.  State,  80  Ind 
338,  41  Am.  Rep.  815.  It  appears,  however,  from  the  record, 
that  before  the  close  of  the  trial  this  evidence  was  withdrawn  or 
stricken  out  upon  the  motion  of  the  county  attorney,  and  the 
error  of  its  admission  was  thereby  cured.  Appellant  makes 
the  point  in  argument,  that  in  view  of  the  prejudicial  charactef 
of  the  testimony,  the  court  should  have  called  the  jury's  atten- 
tion to  its  withdrawal,  and  especially  directed  chem  to  disre- 
gard it.  Such  direction  is,  without  doubt,  the  better  practice, 
and  the  trial  court  would  doubtless  have  given  it  upon  defend- 
ant's request.  No  such  request  was  made,  and  tho  matter  has 
no  such  vital  relation  to  the  essential  elements  of  the  crime 
charged  that  failure  to  instruct  upon  it  without  being  asked  so 
to  do  will  justify  a  reversal. 

3.  Error  is  assigned  upon  the  admission  of  testimony  of  non- 
expert witnesses  as  to  the  appearance  and  condition  of  the  de- 
ceased during  the  time  between  the  alleged  assault  and  her 
death,  the  particular  point  being  made  that  these  witnesses  were 
not  required  to  first  state  the  facts  upon  which  their  statements 
or  conclusions  were  based.  The  statements  to  which  these 
criticisms  are  directed  were  to  the  effect  that  the  deceased  "ap- 
peared to  be  despondent,"  "did  not  seem  hopeful,"  "had  a 
fever,"  and  other  expressions  of  the  same  general  nature.  That 
the  rule  contended  for  is  applicable  in  cases  where  nonexjiert 
witnesses  assume  to  express  an  opinion  of  the  mental  soundnesg 
or  unsoundness  of  a  person  will  be  admitted,  but  the  testimony 
here  objected  to  does  not  come  within  that  class,  but,  rather, 
within  the  well-recognized  class  of  matters  of  mixed  fact  and 
conclusion,  which  may  properly  be  testified  to  by  the  ordinary 
observer.  Reininghaiis  v.  Associatio.n  (Iowa),  89  N.  W.  Rep. 
1113 ;  Will  V.  Village  of  Mendon,  108  Mich.  251,  66  N.  W.  Rep. 
58 ;  Insurance  Co.  v.  Sheppard,  85  Ga.  751,  12  S.  E.  Rep.  18 ; 
Railway  Co.  v.  Reagan,  34  S.  W.  Rep.  796 ;  People  v.  Lavelle, 
71  Cal.  351,  12  Pac.  Rep.  226 ;  ^ofcer  v.  Comim,  110  Mass. 
477. 

4.  In  the  twentieth  paragraph  of  its  charge  the  court  said  to 
the  jury,  "It  is  a  conceded  fact  in  this  case  that  the  deceased, 
Nicholine  McKnight,  came  to  her  death  from  septicemia,  com- 
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monly  known  as  'blood  poisoning;'  the  source  of  the  malady 
being  in  contention."  This  is  said  to  be  an  invasion  of  the 
province  of  the  jury,  as  the  defendant  had  entered  a  plea  of  not 
guilty,  and  the  burden  of  proving  guilt  was  upon  the  State. 
That  tlic  burden  of  proving  every  essential  element  of  the  crime 
charged  rests  upon  the  State  throughout  the  trial  is  an  elemen- 
tary principle  of  the  criminal  law,  but  it  does  not  follow  that, 
a  particular  evidential  fact  which  is  expressly  admitted  or  is  as- 
sumed or  treated  as  true  by  both  parties  upon  the  trial  may  not 
be  so  treated  by  the  court  in  its  instructions.  The  record  shows 
that  both  the  State  and  the  defendant  contended  that  the  im- 
mediate cause  of  the  death  of  Mrs.  McKnight  was  blood  pois- 
oning; the  State  claiming  and  offering  evidence  to  show  that 
the  poisoning  proceeded  from  or  was  caused  by  the  wounds  and 
injuries  inflicted  upon  her  by  the  defendant,  while  he  con- 
tended and  oifered  evidence  tending  to  show  that  it  proceeded 
from  or  was  caused  by  a  sore  or  ulcer  of  long  standing,  with 
which  it  was  claimed  the  imfortunate  Avoman  was  afflicted.  In 
State  V.  Archer,  73  Iowa,  320,  35  N.  W.  Rep.  241,  we  held  it 
was  not  error  for  the  court,  upon  a  trial  for  murder,  to  state  to 
the  jury  that  the  killing  was  admitted,  when  such  appeared  to 
be  the  fact.  The  charge  in  the  case  before  us  seems  to  be  fairly 
within  the  rule  of  this  precedent.  See,  also,  to  the  same  effect, 
Wiborg  v.  United  States,  163  U.  S.  632,  16  Sup.  Ct.  1127, 
1197,  41  L.  Ed.  289 ;  People  v.  Phillips,  70  Cal.  61,  11  Pac. 
Rep.  493 ;  Ilanrahan  v.  People,  91  111.  142 ;  State  v.  Day,  79 
Me.  120,  8  Atl.  Eep.  544;  State  v.  Angel,  29  K  C.  27;  State 
V.  Williams,  47  N.  C.  194;  Edwards  v.  Territory,  1  Wash.  T. 
195 ;  State  v.  Zinn,  61  Mo.  App.  476.  Other  instructions  given 
by  the  court  are  criticised,  but  we  think  they  are  in  accordance 
with  the  law  as  approved  by  this  court  on  numerous  occasions. 
The  charge  of  the  court,  as  a  whole,  appears  to  be  fair  and  im- 
partial, and  contains  no  reversible  error. 

5.  The  judgment,  imposing  upon  the  defendant  a  sentence 
of  imprisonment  for  a  term  of  twenty-five  years,  is  said  to  be 
excessive.  We  cannot  interfere  with  it.  The  crime,  as  the  evi- 
dence tends  to  establish  it,  was  of  a  peculiarly  brutal  and  heart- 
less character,  and  the  appellant  cannot  justly  complain  of  any 
penalty  less  than  the  extreme  limit  provided  by  the  statute. 

The  judgment  of  the  district  court  is  affirmed. 
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People  v.  Lonsdale. 

122  Mich.  388—81  N.  W.  Rep.  277. 

Decided  Dec.  21,  1899. 

Dying  Declarations:*  Manslaughter  by  abortion — Evidence. 

1.  Bloodpoisoning;    condition  very  low;    temperature  and  pulse  ex- 

tremely high;  physician  told  her  she  was  very  sick,  and  while 
he  would  do  what  he  could,  he  could  not  promise  her  anything  In 
the  way  of  recovery;  she  looked  like  a  dying  person,  and  appeared 
to  realize  that  such  was  her  condition,  and  died  nine  hours  later, 
her  dying  declarations  were  admissible. 

2.  It  was  error  to  admit  evidence  tending  to  show  a  willingness  or  at 

tempt  of  defendant  to  commit  another  offense  of  similar  nature. 

3.  Comment  on  improper  remarks  in  presence  of  the  jury. 

Error  to  the  Recorder's  Court  of  Detroit ;  Hon.  William  W, 
Chapin,  Judge. 

Alice  G.  Lonsdale,  being  convicted  of  manslaughter,  bring* 
error.     Reversed. 

Orville  B.  Cragg  (Phillip  T.  Yan  Zile,  of  counsel),  for  the 
appellant. 

Horace  M.  Oren,  Attorney  General,  and  Allan  H.  Frazer, 
Prosecuting  Attorney,  for  the  People. 

Grant,  C.  J.  Respondent  was  convicted  of  the  crime  of 
manslaughter  by  abortion.  The  theory  of  the  prosecution  was 
that  on  February  21,  1899,  the  respondent  used  an  instrument 
for  the  purpose  of  procuring  the  abortion ;  that  the  womb  was 
perforated;  that  deceased  aborted  on  the  morning  of  the  21st; 
and  that  she  died  at  5  o'clock  on  the  23d.  That  an  abortion 
had  been  committed  was  conclusively  established. 

1.  The  first  error  alleged  is  the  admission  of  the  dying  state- 
ment of  the  deceased  that  the  respondent  committed  the  act. 
The  objection  is  that  it  does  not  appear  that  the  dying  declara- 
tion was  made  under  a  sense  of  impending  death.  The  decis- 
ions upon  this  subject  are  many.  See  People  v.  Knapp,  26 
Mich.  115 ;  People  v.  Olmstead,  30  Mich.  431 ;  People  v.  Bev- 
erley, 108  Mich.  509,  66  N.  W.  Rep.  379 ;  People  v.  Weaver, 
108  Mich.  649,  66  N".  W.  Rep.  567;  People  v.  Simpson,  48 

*See  Dtino  Declabationb  in  Table  of  Topics. 
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Mich.  477,  12  N.  W.  Rep.  662.    The  mother  of  the  deceased 
testified  that  the  daughter  was  ill  on  the  morning  of  the  22d ; 
that  later  in  the  day  she  had  pains  and  cramps ;  that  she  vom- 
ited, was  feverish,  and  looked  very  ill.    Dr.  Day  was  sent  for  in 
the  evening,  hut  was  unahle  to  come  until  about  6  o'clock  on  the 
morning  of  the  23d.    The  doctor  testified  on  entering  the  room 
he  fonned  his  opinion  very  quickly  from  the  odor,  that  the  girl 
had  blood  poison,  brought  on  by  an  abortion.    Her  pulse  was  be- 
tween 130  and  140;  her  temperature  103  or  104;  her  condition 
very  low.     "Q.  Did  you  communicate  to  her  her  condition? 
A.  I  told  her  that  she  was  a  very  sick  girl,  and  that  I  was  sur- 
prised to  find  her  in  that  condition;  that  under  such  circum- 
stances I  could  promise  her  nothing  in  the  way  of  i'ecovery,  but 
that  I  would  simply  promiae  to  do  all  that  medical  skill  was  able 
to  do  under  the  circumstances ;  and  that  it  would  be  impossible 
for  me  to  properly  treat  her  in  her  own  house,  and  that  she 
would  have  to  be  taken  to  the  hospital  for  proper  treatment 
Q.  Did  she  seem  to  realize  that  she  was  liable  to  die  1    A.  Yes„ 
sir.   Q.  How  did  she  look  ?    A.  She  looked  like  a  person  dying. 
Q.  Then  ?    A.  Then ;  yes,  sir.    Q.  Did  she  appear  to  realize  it 
after  you  told  her  this  ?    A.  Yes,  sir.    Q.  Did  you  ask  her  then 
any  questions  as  to  the  cause  of  her  sickness?    A.  I  told  her 
that,  considering  the  grave  condition  in  which  I  found  her, 
that  it  was  only  fair  and  right  that  she  should  tell  me  how  she 
happened  to  get  into  such  a  condition."     The  deceased  then 
told  the  doctor  that  the  respondent  produced  the  abortion  by 
means  of  an  instrument.    The  girl  was  removed  to  the  hospital 
about  8  o'clock  that  morning,  and  died  at  5  in  the  afternoon. 
Greenleaf  says:  "It  is  enough,  if  it  satisfactorilv  appears,  in 
any  mode,  that  they  [dying  declarations]  were  mev  ;  under  that 
sanction  [impending  death],  whether  it  be  proved  by  the  ex- 
press language  of  the  declarant,  or  be  inferred  from  his  evident 
danger,  or  the  opinions  of  the  medical  or  other  attendants, 
stated  to  him,  or  from  his  conduct,  or  other  circumstances  of 
the  case."  1  Greenl.  Ev.,  §  158.    The  admission  of  dying  decla- 
rations forms  an  exception  to  the  law  of  evidence,  and  is  now 
confined  to  cases  of  homicide.    Their  admission  is  based  "upon 
the  ground  of  the  public  necessity  of  preserving  the  lives  of  the 
flomaunity  by  bringiBg  manslayers  to  justice.     For  it  ofteu 
VouXll-n 
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happens  that  there  is  no  thi-d  person  present  to  bo  an  eye- 
witness to  the  fact;  and  the  usual  witness  in  other  cases  of 
felony,  namely,  the  party  injured,  is  himself  dostrojed." 
1  Orcenl.  Ev.,  §  156.  When  there  is  evidenoo  to  show  that 
they  are  made  in  extremis,  they  are  admissible,  and  the  weight 
to  bo  given  to  them  in  each  case  is  the  province  of  the  jury.  In 
People  V.  Knapp,  this  court,  speaking  th.-ough  Justice  Camp- 
boll,  said:  "Their  value  depends  on  their  intrinsic  prol)ability, 
and  the  candor  and  truthfulness  of  the  person  mnkiiig  tlicni 
as  well  as  upon  the  fullness  and  fairness  with  which  tlicy  are 
taken  and  reported.  ^Vllere  they  are  taken  under  suspicious 
circumstances,  or  drawn  out  by  doubtful  means,  tlioy  are  not 
excluded,  but  go  to  the  jury  for  what  they  are  worth.  The 
whole  admission  is  from  necessity — the  witness  having  passed 
nway — and  the  objections  are  therefore  confined  to  the  weight 
and  value  of  the  declarations."  The  language  of  tlie  court, 
speaking  through  Justice  Marston,  in  People  v.  Simpson,  at 
pages  477,  478,  48  Mich.,  and  page  063,  12  N.  W.  Ivo]).,  is  ap- 
plicable here.  This  language  is  quoted  with  approval  in  People 
V.  Weaver,  at  page  651, 108  Mich.,  and  page  567,  66  N.  W.  Rep. 
The  reason  for  admitting  these  declarations  is  especially  ap- 
plicable to  cases  of  abortion,  where  usually  only  two  parties 
have  knowledge  of  the  crime — the  abortionist  and  the  person 
upon  whom  the  abortion  is  produced.  While  this  is  no  reason 
for  relaxing  the  rule  that  they  must  be  made  in  view  of  impend- 
ing death,  yet  it  is  a  reason  why  Appellate  Courts  should  be  slow 
"to  reverse  the  holding  of  the  trial  judge,  who  saw  the  witnesses, 
and  can  better  judge  of  their  truthfulness  and  of  the  surround- 
ing circumstances.  We  think  there  was  sufficient  evidence, 
within  the  former  rulings  of  this  court,  to  justify  the  admis- 
sion of  the  declaration. 

2.  The  prosecution  introduced  the  testimony  of  a  witness  to 
show  that  she  had  applied  to  the  respondent  to  have  an  abor- 
tion produced  upon  her.  The  testimony  was  very  weak,  and 
was  evidently  that  of  an  unwilling  witness.  However,  there 
was  sufficient  in  it  to  show  the  purpose  of  the  woman's  visit, 
and  that  some  acts  were  done  towards  the  accomplishment  of 
that  purpose.  The  attorneys  for  the  People  justify  tiiis  testi- 
'mony  on  the  g?ouud  that  it  tended  to  prove  guilty  knowl 
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or  intent,  and  rely  upon  People  v.  Seaman,  107  Mich.  848,  65 
K.  W.  Rep.  203.  This  case  is  not  within  the  rule  there  an- 
nounced, or  within  the  authorities  there  cited.  This  case  does 
not  form  an  exception  to  the  general  rule  of  evidence.  Where 
the  intent  or  guilty  knowledge  is  a  necessary  conclusion  from 
the  act  done,  proof  of  other  oflFenses  of  a  similar  character  i4 
inadmissible,  and  violates  the  rule  that  the  evidence  must  bo 
confined  to  the  issue.  Upon  the  record,  there  is  no  room  f(jr 
an  inference  that  death  resulted  from  accident,  or  that  the  op- 
oration  was  performed  to  save  the  life  or  health  of  the  deceased. 
On  the  contrary,  if  the  jury  found  that  the  dying  declarntiur' 
of  the  '  ooased  was  true,  the  crime  was  complete,  and  tho  jury 
could  not  find  otherwise  than  that  it  was  done  with  guilty 
knowledge  and  intent.  This  testimony  should  have  been  ex- 
cluded, and  for  this  reason  the  conviction  must  be  set  aside. 

3.  Error  is  assigned  upon  a  remark  of  tho  prosecuting  attor- 
ney during  the  taking  of  testimony.  Tlie  remark  wo'.  highly 
improper,  but  no  more  so  than  the  remark  made  by  tho  attorney 
for  the  respondent  which  provoked  it.  Whether  tho  remark 
was  sufficiently  prejudicial  to  justify  a  reversal,  we  need  not 
determine,  as  tho  case  is  reversed  upon  another  ground.  Wo 
are  constrained  to  say  again  that  such  conduct  in  the  trial  of 
causes,  especially  criminal  ones,  is  discreditable  to  attorneys; 
and  the  courts  should,  without  waiting  for  objections,  promptly 
suppress  tlie  language  and  reprimand  the  attorneys.  Reversed, 
and  new  trial  ordered. 


\':V\ 
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Long,  J.  I  concur  in  reversing  the  judgment  on  the  ground 
stated  by  my  Brother  Grant,  but  I  am  of  the  opinion  that  the 
testimony  given  on  the  trial  did  not  establish  tho  fact  that  the 
so-called  dying  declaration  was  made  under  such  circumstancoH 
that  it  became  competent  evidence.  It  seems  to  me  that  there 
is  no  testimony  showing  that  the  declaration  was  made  under 
the  fear  of  death. 
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Statb  V.  Jesweli. 

22  R.  I.  186—46  Atl.  Rep.  40S. 

Decided  May  28,  1900. 

DniTO  Dechabations:*  Prima  facie  statements — Caution — Controverting 
them — Murder — Evidence. 

1.  Dying  declarations  not  unconstitutional  evidence. 

2.  Because  of  their  nec(>r;sary  infirmities,  ex  parte  nature,  and  ab- 

sence of  the  accuaed,  the  law  does  not  regard  them  with  favor 
and  they  should  be  received  with  great  caution. 

3.  A  dying  declaration  taken  by  the  coroner  under  the  statute,  which 

recited  that  the  declarant  was  "in  the  fear  and  expectation  of 
death,"  is  prima  fade  evidence  of  such  condition.  However,  it 
is  desirable  that  the  trial  court  should  inquire  into  the  condi- 
tion, appearance,  sayings  of  the  declarant  and  what  was  said 
to  him  on  that  subject,  and  whether  his  statement  was  read  over 
to  him  before  signing  it. 

4.  The  defendant  can  Inquire  into  the  truth  of  such  statements  and 

can  introduce  evidence  to  controvert  them;  but  in  the  absence  of 
any  effort  on  his  part  to  do  so,  such  statement  as  to  declarant's 
condition  will  be  accepted  as  evidence  that  he  was  under  the 
apprehension  of  approaching  death. 

5.  Evidence  held  sufficient  to  justify  the  verdict. 

Defendant,  Pedio  Jeswell,  being  convicted  of  murder,  peti- 
tions for  a  new  trial.    Petition  denied. 

Willard  B.  Tanner,  Attorney  General,  for  the  State. 
Augustus  8.  Miller  and  Harry  C.  Curtis,  for  the  defendant 

TiLLiNGHAST,  J.  The  defendant,  who  on  the  10th  day  of 
January,  1899,  was  convicted  of  the  crime  of  murder,  now  peti- 
tions for  a  new  trial  on  the  grounds  that  the  verdict  was  against 
the  evidence,  and  that  the  justice  presiding  at  the  trial  errefl 
in  permitting  the  State  to  offer  in  evidence  a  paper  purporting 
to  be  the  dying  declaration  of  George  G.  F.  Collins,  the  person 
whom  the  defendant  is  charged  with  having  murdered. 

We  will  first  consider  the  question  raised  regarding  the  ad- 
missibility of  the  paper  referred  to.  Harmon  S.  Babcock  was 
called  as  a  witness  by  the  State,  and  testified  that  he  was  a 
coroner  in  East  Providence,  and  that  he  saw  the  deceased  after 
he  was  wounded,  and  took  his  ante  mortem  statement.    This, 

*See  Dyinq  Declabations  in  Table  of  Topics. 
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gtatement  was  thereupon  produced  by  the  witness,  and,  after 
being  read  by  the  justice  presiding,  was  allowed  to  be  offered 
in  evidence,  against  the  defendant's  objection.    The  paper  was 
as  follows :  "I,  George  G.  F.  Collins,  of  Seekonk,  M.^.ps.,  being 
in  the  fear  and  expectation  of  death,  do  make  the  following 
atatemont  as  my  dying  declaration:  I  was  hurt  in  Rumford, 
R.  I.,  on  Newman  avenue,  at  about  half  past  12  a.  m.  on  Oc- 
tober 2,  1898.    I  got  into  an  argument  with  another  party  on 
the  car — electric  car.    He  got  ofE  on  one  end,  and  I  got  off  at 
the  other.    He  came  around  and  stabbed  me.    I  could  not  state 
what  the  weapon  was.      I  had  not  struck  him,  or  done  any- 
thing of  the  kind.      I  don't  know  his  name.     He  had  a  soft, 
black  hat  on,  and  he  had  a  brownish  suit,  with  a  short  coat. 
He  was  a  man  about  my  height, — five  feet,  eleven  inches; 
a  man  of  fair,  fresh,  lightish    complexion.      He  had  black 
eyes,  I  think.      I  should  say  he  was  either  French  or  Ital- 
ian.    He  came  up  in  front  of  me  when  he  stabbed  me.     He 
got  on  the  car  again,  I  think,  after  he  had  stabbed  me.     Quite 
a  number  of  Ilumford  people* on  the  car  —  Victor  Carlrfon, 
Alfred  Johnson,  Samuel  Lindruth.      [Signed]   George  G.  F. 
Collins,  his  mark.     Subscribed  and  sworn  to  this  3rd  day  of 
October,  A.  D.  1898,  Rhode  Island  Hospital,  city  and  county 
of  Providence.    Before  me,  Harmon  S.  Babcock,  Notary  Pub- 
lic."   Defendant's  counsel  took  the  point  that  the  paper  was 
not  admissible  because  there  was  no  evidence  to  show  that  Col- 
lins believed  himself  to  be  beyond  the  hope  of  recovery  and  in 
a  dying  condition  at  the  time,  and  they  therefore  insisted,  and 
now  insist,  that  the  ruling  was  erroneous.    Gen.  Laws,  ch.  287, 
§  15,  provides  that:  "Wlienever  the  coroner  has  notice  that 
there  is  in  his  town  any  person  who  has  been  injured  by  the 
criminal  act,  omission  or  carelessness,  of  another,  and  that  said 
person  believes  that  his  death  is  impending  from  such  injury, 
said  coroner  may  take  the  statement  of  such  person  concerning 
the  manner  in  which,  and  the  person  by  whom,  such  injury 
was  inflicted;  and  the  statement  so  taken  shall  be  reduced  to 
writing  and,  if  practicable,  in  the  presence  of  the  injured  per- 
son."   It  is  clear  that  the  principal  object  of  this  statute  is  to 
obtain  and  preserve  the  dying  statement  of  a  person  whose  in- 
juries have  been  caused  by  the  criminal  act  of  another,  to  be 
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used  as  evidence  in  the  prosecution  of  the  person  accused  of  the 
crime.    But,  independently  of  the  statute,  a  dying  declaration 
in  which  the  circumstances  of  the  injury  received  are  the  sub- 
ject thereof,  taken  by  a  magistrate,  is  always  admissible  in  evi- 
dence against  the  accused,  if  it  is  clearly  made  to  appear  that 
the  declarant  fully  believed  that  his  death  was  imminent  at  the 
time  of  making  the  declaration.     Oral  and  unsworn  declara- 
tions of  the  injured  person  are  also  admissible  in  evidence,  if 
it  appear  that  they  were  made  in  view  of  impending  death,  on 
the  groimd  that  when  one  is  in  the  "expectation  of  immediate 
death  all  temptation  to  falsehood,  either  from  int'^-ast,  hope,  or 
fear,  will  be  removed,  and  the  awful  nature  of  his  situation 
will  be  presimied  to  impress  him  as  strongly  with  the  necessity 
of  a  strict  adherence  to  truth  as  the  most  solemn  obligation  in 
a  court  of  justice."    Whart.  Cr.  Ev.  (8th  ed.),  §  276 ;  1  Greenl. 
Ev.  (13th  ed.),  §§  156,  157,  and  cases  in  note;  State  v.  DicUn- 
son,  41  Wis.  300.     See,  also,  Maine  v.  People,  9  Hun,  113; 
Starkey  v.  People,  17  111.  17 ;  Kilpatrich  v.  Commonwealth,  31 
Pa.  St.  198;  State  v.  Swift,  57  Conn.  496,  18  Atl.  Rep.  664; 
Commomvealth  v.  Cowper,  5  Allen,  495;  Commonivealth  v. 
Casey,  11  Cush.  421.    Such  declarations  are  admissible  as  evi- 
dence against  the  accused,  not  because  they  constitute  an  excep- 
tion to  the  constitutional  right  of  the  defendant  to  be  confronted 
with  the  witnesses  against  him,  but  because  they  were  admissible 
at  common  law,  "and  there  is  nothing  in  the  constitutional  dec- 
laration to  shut  them  out."    State  v.  Waldron,  16  II.  I.  194, 
14  Atl.  Rep.  849,  and  cases  cited ;  State  v.  Dickinson,  41  Wis. 
308.      As  the  test  of  the  admissibility  of  such  evidence  was 
quite  fully  considered  by  us  in  the  recent  case  of  Slate  v.  Sidli- 
ran,  20  R.  I.  114,  37  Atl.  Rep.  673,  there  is  no  occasion  for 
farther  discussion  upon  this  point. 

We  come,  therefore,  to  the  point  which  is  made  by  defend- 
ant, that  there  was  no  evidence  to  show,  that  the  deceased  be- 
lieved himself  to  be  beyond  the  hope  of  recovery  when  he  made 
the  declaration.  We  think  it  is  clear  that  the  statement  itself 
contains  sufficient  evidence  to  this  effect.  It  starts  out  with  the 
assertion  that  "I,  George  G.  F.  Collins,  of  Seekonk,  Mass., 
being  in  the  fear  and  expectation  of  death,  do  make  the  follow- 
ing statement  as  my  dying  declaration."  This  is  certainly  clear 
and  explicit,  and  seems  to  contain  all  of  the  requisites  of  such 
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a  dying  declaration  as  the  law  makes  evidence  in  cases  of  feloni- 
ous homicide.  It  is  a  component  part  of  the  entire  statement, 
and  nothing  appearing  to  contradict  it,  is  entitled  to  as  much 
credence  as  any  other  part  thereof.  It  shows,  prima  facie,  at 
any  rate,  that  the  deceased  was  in  extremis  when  he  made  it, 
and  that  he  fully  appreciated  his  condition.  And  while  wo 
should  have  been  better  satisfied  if  the  trial  court  had  required 
the  coroner  to  testify  as  to  the  condition  of  the  deceased,  how 
he  appeared,  what  he  said,  and  what  was  said  to  him  by  the 
coroner,  regarding  the  statement  and  regarding  his  condition, 
and  also  as  to  whether  the  statement  was  read  to  the  deceased 
before  signing  it,  yet  we  cannot  say,  as  matter  of  law,  that  the 
declaration  was  not  admissible  without  these  preliminaries; 
nor  do  we  see  that  the  defendant  could  have  been  prejudiced  by 
omitting  them,  in  view  of  the  positive  and  unequivocal  state- 
ments contained  therein.  It  is  pertinent  to  remark  in  this  con- 
nection, however,  that  owing  to  the  necessary  infirmities  of 
dying  declarations,  and  particularly  to  the  fact  that  they  are 
made  in  the  absence  of  the  accused,  and  hence  without  any  op- 
portunity to  cross-examine  or  contradict  the  makers  thereof, 
the  law  does  not  look  with  favor  thereon,  and  they  should  be  re- 
ceived with  gioat  caution,  and  every  reasonable  opportunity 
should  be  given  the  defendant  to  ascertain  the  facts  connected 
with  the  transaction.  3  Rice,  Ev.,  §  336 ;  Mattox  v.  United 
States,  146  U,  S.  151,  13  Sup.  Ct.  50 ;  People  v.  Hodgdon,  55 
Cal.  72.  As  the  defendant  in  the  case  at  bar  had  full  oppor- 
tunity, so  far  as  appears,  to  cross-examine  the  coroner  as  to  the 
condition  and  belief  of  the  deceased  in  the  premises,  in  addi- 
tion to  what  was  contained  in  the  paper,  but  did  not  do  so,  it 
is  fair  to  infer  that  he  did  not  anticipate  that  anything  more 
favorable  to  his  defense  than  was  contained  in  the  paper  itself 
would  bo  obtained  thereby.  That  evidence  relating  to  the  con- 
dition and  state  of  mind  of  the  deceased  could  have  been  of- 
fered by  the  defendant  subsequently  to  the  admission  of  the 
paper  referred  to  is  shown  by  the  authorities  (State  v.  Swift, 
57  Conn.  496, 18  Atl.  Rep.  GM;  Kelly  v.  United  States  [C.  C], 
27  Fed.  Rep.  616)  ;  the  order  in  which  the  evidence  is  intro- 
duced being  largely  in  the  discretion  of  the  trial  court  (Town 
of  Ilopkinton  v.  Waite,  6  R.  I.  374). 
The  other  ground  upon  which  a  new  trial  is  based,  namely, 
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that  the  verdict  is  against  the  evidence,  cannot  prevail.  It  ap- 
pears that  the  defendant  and  Collins  had  an  altercation  while 
riding  on  the  street  car,  just  previous  to  the  tragedy,  and  that 
there  was  some  talk  of  a  fight.  But  this  trouble  had  apparently 
subsided  before  they  left  the  car.  It  further  appears,  or,  rather 
there  is  evidence  from  which  the  jury  might  have  found,  that 
after  the  deceased  got  off  the  car  the  defendant  ran  after  him 
and  stabbed  him.  In  any  event,  there  is  evidence  from  which 
tho  jury  might  have  found  that,  even  if  the  deceased  invited 
the  defendant  to  get  off  the  car  and  fight  him,  of  which  thero 
is  some  evidence,  the  use  by  the  defendant  of  a  deadly  weapon 
during  the  fight  (the  deceased  being  unarmed)  was  sufficient 
evidence  of  malice  to  constitute  the  crime  of  murder.  The  tes- 
timony of  the  defendant  that  he  voluntarily  left  the  car  after 
the  deceased  an  i  those  who  were  with  him  had  alighted,  because 
he  was  afraid  that  if  he  remained  in  the  car  they  would  shoot 
him,  is  wholly  unreasonable ;  and  the  undisputed  fact  that  he 
got  off  the  car  before  reaching  the  point  where  he  had  intended 
to  alight,  leaving  a  bundle  with  one  of  his  companions  in  tho 
car,  with  a  request  to  carry  it  home  for  him,  strongly  indicates 
that  he  intended  to  have  a  fight  with  the  deceased.  Further  dis- 
cussion of  the  testimony,  which  is  quite  voluminous,  would 
serve  no  useful  purpose.  We  have  carefully  examined  it,  to- 
gether with  the  charge  of  the  court,  which  was  certainly  as 
favorable  to  the  defendant  as  he  could  reasonably  have  asked; 
and,  on  the  whole,  we  do  not  feel  warranted  in  disturbing  tho 
verdict.    Petition  denied,  and  case  remitted  for  sentoiico. 


Notes  on  Dying  Declabations  (by  H.  C.  O.). — Condensed  general 
view  of,  and  observations  on  the  principles  applicable  to  dying  declara- 
tions. To  warrant  the  admission  in  evidence  of  dying  declarations  the 
following  are  indispensible  requisites: 

1.  The  declarant  must  have  been  in  extremis,  that  is,  in  the  last  ex- 
tremity— in  extreme  danger  of  impending  death — and  he  must  have 
been  conscious  of  his  condition,  and  his  declarations  must  have  been 
made  under  a  sense  of  impending  death. 

2.  A  loose,  vague  or  general  expectation  of  death  is  not  sufficient, 
A  belief  that  he  is  in  great  danger,  or  that  he  will  ultimately  die,  or 
will  probably  die,  will  not  answer;  but  at  the  time  of  making  his 
declarations,  he  must  have  a  clear  and  settled  conviction  that  he  will 
certainly  die  in  the  almost  immediate  future.  To  have  been  in  ex- 
treme danger  of  death,  and  yet  not  under  a  clear  sense  of  impending 
death  is  not  sufiQcient. 
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S.  Neither  is  it  sufficient  to  be  in  fear  or  expectation  of  death,  or 
to  say  that  he  expects  to  die,  and  yet  not  be  without  hope  of  recovery — 
to  hope  that  something  may  transpire  or  be  done  to  avert  death — but 
Ub  belief  at  the  time  of  making  the  declarations  must  be,  that  he  is 
without  hope  of  recovery.  If  he  had  previously  fully  expected  to  die, 
yet  at  the  time  of  making  the  declarations  he  had  some  slight  hope  of 
recovery,  they  are  inadmissible. 

4.  Dying  declarations  should  be  received  with  great  caution.  They 
and  all  the  circumstances  surrounding  them  should  be  closely  scanned, 
80  as  to  determine  whether  the  declarants  understood  what  they  were 
saying;  whether  their  declarations  truly  represent  what  they  under- 
fitood,  and  what  they  intended  to  say;  as  to  what  influences  sur- 
rounded them,  especially  as  to  what  suggestions  were  made  to  them, 
and  whether  their  statements  were  made  in  conformity  to  pressing 
questions  and  urgent  solicitations. 

These  conditions  may  be  shown  by  the  dying  declaration  itself,  or 
gathered  from  proper  evidence  relating  to  the  declarant's  condition, 
sayings,  appearance,  actions,  demeanor  and  surroundings. 

It  is  because  of  the  taint  of  imperfection  that  pervades  the  universe, 
that  attaches  itself  to  man,  uud  envelopes,  distracts,  and  overwhelms 
him  individually  and  collectively,  physicaly  and  mentally,  socially, 
economically  and  governmentally  In  all  of  his  pursuits,  actions  and 
lines  of  conduct,  that  these  safeguarding  provisions  are  necessary. 
But  they  are  also  only  imperfect  and  partial  safeguards.  It  Is  also 
because  of  this  inherent  imperfection — playing  off  one  defect  against 
another  defect,  as  it  were — that  these  unilateral  and  dangerous  declara- 
tions are  at  all  admissible,  on  the  theory  that  without  them,  there 
might  be  a  lack  of  necessary  proof. 

Consider  the  dangerous  features:  Those  familiar  with  the  vagaries 
of  the  human  brain  as  exemplified  in  the  discordant  and  illimitable 
digressions  of  human  testimony,  have  observed  how  witnesses  whose 
interests  and  passions  have  been  stirred,  or  whose  Impressions  have 
been  formed  and  fixed  upon  insufficient  or  erroneous  information,  will 
testify  in  accordance  therewith  most  positively,  and  can  only  be  con- 
vinced by  patent  demonstration  of  their  erroneous  positions. 

The  flooding  of  the  brain  with  a  magnetic  current  of  passion  or 
prejudice,  or  its  submergence  In  a  wave  of  selflsh  interest,  will  tinge 
and  color  the  thoughts  and  sensations  of  that  brain;  will  cause  it  to 
slip  cogs  in  the  wheels  of  logic,  and  will  pervert  and  disarrange  its 
mental  operations,  will  suppress  and  obscure  facts  beneath  the  glare 
of  the  flashing  spectres  of  overheated  imagination.  Preconceived  and 
frequently  rehearsed  erroneous  beliefs,  in  all  but  the  most  exalted  phil- 
osophers, interfere  with  the  exercise  of  the  reason,  and  vitiate  its  con- 
cluslona. 

The  purpose  of  cross-examination  is  to  minimize  these  imperfec- 
tions, lapses  and  perversities,  by  testing  the  intelligence,  means  of 
knowledge,  bias  and  honesty  of  the  witness.  But  with  the  dying  de- 
clarant there  is  no  cross-examination,  consequently  no  appropriate 
means  of  testing  him  In  these  respects.  To  offset  this  incurable  de- 
fect, was  brought  forth  the  presumption  that  the  sense  of  impend- 
ing death  would  cause  the  declarant  to  speak  only  the  truth,  and  thus 
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to  quite  an  extent,  become  a  substitute  for  cross-examination.  Wd 
can  infer  that  there  was  an  element  of  philosophy  under  this  pre- 
sumption, viz.,  that  inasmuch  as  passion,  interest,  malice,  etc.,  are 
such  controlling  factors  in  life,  now  that  life  Is  about  to  terminate, 
that  they  will  subside  and  cease  to  be  incentives  to  mental  action. 
However,  this  presumption  was  largely  a  theoretic  conclusion.  It 
could  not  take  the  place  of  cross-examination  in  testing  the  intelli- 
gence, means  of  knowledge  and  habits  of  the  declarant.  The  ancient 
presumption  that  persons  about  to  die,  would  infalibly  speak  the 
truth,  was  tinctured  with  quite  a  strain  of  ancient  delusion.  While 
the  solemnity  of  Impending  death  would  tend  In  most  minds  to  induce 
truthfulness,  still  there  is  no  certainty  about  it.  As  a  matter  of  fart, 
passion  and  malice  may,  and  sometimes  do,  dominate  the  mind  to 
its  last  effort;  and  when  passion  subsides,  hysteria  and  hypnotic  in- 
fluences are  liable  to  take  Its  place  with  their  deceptiv  enchant- 
ments. Besides,  it  may  be  well  not  to  forget,  that  mankir  are  grad- 
ually undergoing  transformations  in  their  ideas,  beliefs  and  delusions; 
that  the  increasing  rays  from  science  and  learning  are  modifying 
them,  and  their  influence  upon  the  problems  of  life,  and  dissipating 
the  apparitions  of  antiquity. 

Declarations  irisufflcient  to  show  abandonment  of  hope.  In  the  re- 
cent case  of  State  v.  Phillips  (Dec.  20,  1902),  118  Iowa,  6G0,  92  N.  W. 
Rep.  876,  while  the  court  said  that  It  was  not  essential  that  the  de- 
clarant should  have  disclosed  his  abandonment  of  hope  in  express 
words,  which  is  however  the  more  satisfactory  way,  and  thai  his  ap- 
prehension of  death  may  be  inferred  from  his  condition  and  other 
circumstances,  such  as  being  Informed  by  his  physician  and  friends 
that  he  cannot  live,  by  his  sending  for  a  priest,  etc.,  by  making  his 
will,  etc.,  etc.,  it  held  the  following  statements  introduced  as  dying  dec- 
larations clearly  Insufficient: 

He  said  that  "the  nigger  shot  him;"  (referring  to  the  defenc'ant. 
a  mulatto);  "I  can't  stand  it  if  the  pain  does  not  leave  me  soon  '  "'" 
the  pain  does  not  leave  me,  I  can't  stand  it  much  longer;"  (after  i 
ther  questioning,  answers  were:)  "He  suffered  so  bad  he  cou.u  '  .)c 
stand.  He  must  die;"  "All  that  he  said  in  regard  to  the  matter  >'<' 
that  If  the  pain  did  not  let  up  or  stop  soon  he  could  not  stand  )v 
much  longer;"  "Those  are  the  particular  words  he  used,  etc." 

The  only  circumstances  to  aid  the  inferences  from  these  expressions 
were  that  the  declarant  had  been  desperately  wounded  and  was  in  a 
state  of.  collapse,  and  died  some  hours  later.  The  court  among  other 
things  said:  "We  are  impressed  with  the  conviction  that  this  is 
clearly  insufficient.  It  must  not  be  overlooked  that  the  admission  of 
dying  declarations  in  any  case  is  a  marked  exception  to  the  general 
rule  which  excludes  hearsay  testimony  in  all  judicial  examinations. 
The  accused,  though  upon  trial  for  his  life,  has  no  opportunity  to  con- 
front or  cross-examine  the  person  whose  unsworn  words  are  used 
against  him,  and  It  is  a  recognized  principle  that  such  exceptionable 
evidence  be  admitted  only  where  the  preliminary  showing  that  the 
declarant  was  in  fact  in  extremis,  and  had  himself  given  up  all  hope 
of  recovery,  is  clear  and  unequivocal.     The  fact  that  the  declarant 
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realizes  that  he  Is  In  danger  of  death,  or  believes  that  he  must  die  if 
relief  be  not  soon  administered,  is  not  enough."  (Citing  42  N.  E.  Rep. 
92;  31  Moak.  739;  17  111.  17;  1  Sneed,  215;  2  Lewin's  Cr.  Cas.  148;  72 
Miss.  507,  17  So.  Rep.  232;  79  Ga.  87,  3  S.  E.  Rep.  403.) 

In  conclusion  on  this  question,  the  court  said  that  these  expressions 
rather  implied  that  declarant  had  not  yet  despaired  of  relief  than  that 
he  had  abandoned  all  hope. 

A  case  of  clearly  incompetent  dying  declarations.  In  Barnes  v.  Oonv- 
monwealth,  110  Ky.  348,  61  S.  W.  Rep.  733  (1901),  the  trial  court  ad- 
mitted first  the  statement  of  deceased  when  found  lying  "as  asleep 
with  his  eyes  closed,"  that  "That  fellow  done  me  up;"  "as  I  told  you 
be  has  shot  me  in  the  side," — and  that  after  being  removed  to  a  house 
he  said  that  it  was  all  uncalled  for.  And  subsequently  he  told  of 
overtaliing  defendant  and  the  renewal  of  the  "fuss."  That  defendant 
rode  ahead  of  him  a  few  feet  and  jumped  off,  and  drew  his  pistol  as 
he  came  back  and  said,  'If  trouble  is  what  you  are  looking  for  you 
can  get  it,'  and  threw  it  down,  and  he  (declarant)  said,  "I  never  did 
believe  he  was  going  to  shoot  me."  The  court  in  commenting  upon  the 
lack  of  evidence  of  a  sense  of  impending  death  referred  to  Rice  on 
Crim.  Ev.,  sec.  330,  wherein  that  author  alludes  to  the  fact  that  the 
declarant  has  been  removed  beyond  the  reach  of  cross-examination, 
and  that  the  opportunity  of  investigating  the  question  of  malice,  en- 
mity and  positive  identification  has  been  lost  forever,  and  that  a  Just 
indignation  has  been  aroused  in  the  minds  of  the  triors  by  the  mere 
recital  of  a  hideous  crime;  and  that  to  impart  competency  to  this 
evidence  "it  must  clearly  appear  that  the  declarant  was  conscious  of 
the  imminency  of  death,  believed  himself  to  be  beyond  the  probabilities 
of  recovery,  and  this  belief  must  be  evident  by  some  ivord  or  act  of  a 
conclusive  and  unmistakable  character,"  and  held  that  the  foregoing 
statement  did  not  at  all  come  within  that  rule. 

Wanting  a  doctor  not  always  evidence  of  hope  of  recovery.  Declar- 
ant said  "I  am  going  to  die  before  morning.  Send  for  a  doctor.  My 
bov/cls  are  out  on  the  ground  now.  I  am  going  to  die  before  morning." 
Also  that  defendant  "had  cut  him  and  cut  him  for  nothing." 

The  supreme  court  expressed  itself  as  follows  on  this  phase  of  the 
case: 

"In  determining  whether  dying  declarations  were  made  under  the 
conviction  of  impending  death,  so  as  to  make  them  receivable  in  evi- 
dence as  such,  requests  made  by  the  deceased  for  a  physician's  aid 
may,  in  connection  with  his  other  expressions  and  the  circumstances, 
be  regarded  as  indicating  a  hope  of  cure.  Justice  v.  State,  99  Ala.  180, 
13  So.  Rep.  658.  But  not  necessarily  so,  since  a  physician  may  be  de- 
sired merely  to  alleviate  pain  or  other  purpose  than  to  prolong  life. 
McQueen  v.  State,  103  Ala.  12,  15  So.  Rep.  824. 

Here  it  was  proved  that  shortly  after  receiving  the  fatal  knife 
thrust  the  deceased,  while  lying  down,  said  several  times  he  was  dy- 
ing, that  bis  bowels  had  been  cut  out,  that  he  would  die  before  morn- 
ing, and  that  he  "wanted  a  doctor."  Taken  in  connection  with  the 
proof  that  the  deceased  was  in  fact  in  extremis  while  speaking  them, 
the  expressions  of  belief  as  to  his  condition  are  not  controlled  by  his 
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request  for  a  doctor,  and  were  ample  as  a  predicate  for  admitting  the 
declaration  made  at  the  same  time  by  the  deceased  to  effect  tliat  de- 
fendant had  killed  him  for  nothing,  and  other  like  declarations  made 
on  the  same  occasion.  McQueen's  Case,  supra;  Sullivan  v,  atate,  102 
Ala.  135,  16  So.  Rep.  264,  48  Am.  St.  Rep.  22."  Milton  v.  Btate,  134  Ala. 
42,  32  So.  Rep.  653  (1902). 

Abandonment  of  hope  held  evident.  Where  the  physician  informed 
declarant  that  there  was  a  "chance  for  him"  through  an  operation, 
yet  when  he  made  his  dying  declaration  he  said  there  was  no  chance 
for  him  and  he  would  die,  and  soon  died,  held  sufficient. 

"Certain  alleged  dying  declarations  of  the  deceased  were  admitted 
in  evidence  over  the  objection  of  the  accused,  'on  the  ground  that 
what  [the  deceased]  was  undertaking  to  relate  was  before  Dr.  Cooper 
conferred  with  him,  and  that  Dr.  Cooper  notified  him  Inter  that  there 
was  a  chance  for  him,  and  that  was  an  operation;  .  .  .  that  he 
could  not  have  known  that  he  was  in  extremis,  because  he  was  after- 
wards notified  by  the  physician  that  there  was  a  chance.'  It  appears 
from  the  record  that  the  alleged  dying  declarations  were  made  by  the 
deceased  both  before  and  after  Dr.  Cooper  had  Informed  liim  that 
there  was  a  chance  for  him  to  recover  if  an  operation  were  performed. 
The  witnesses  who  testified  to  the  declarations  swore  that  the  de- 
ceased, at  the  time  of  making  them,  said  he  was  going  to  die,  and 
that  there  was  no  chance  for  him;  and  the  evidence  shows  that  he 
did  die  within  less  than  a  day  thereafter.  The  deceased  appears  to  have 
lK3en  conscious  of  his  condition,  and  to  have  realized  that  there  was 
no  chance  for  his  recovery,  when  he  made  these  declarations;  and, 
despite  the  surgical  operation,  the  after  event  justified  his  belief.  We 
think,  therefore,  that  these  declarations  of  the  deceased  were  properly 
admitted,  as  being  prima  facie  dying  declarations;  the  jury  being  in- 
structed to  consider  them  as  evidence  in  the  case  only  in  the  event 
that  they  believed  that  these  declarations  were  made  by  the  deceased 
in  the  apprehension  and  immediate  prospect  of  death,  and  in  the  ar- 
ticle of  death."    Wheeler  v.  State  (1900),  112  Ga.  43,  37  S.  B.  126. 

As  to  defendant's  right  to  introduce  declarations  of  the  deceodei 
contradictory  of  those  received  as  his  dying  declarations. 

In  Battle  v.  The  State,  74  Ga.  101,  (104),  the  court  said  that  if  the 
605  parte  dying  declarations  of  the  deceased,  without  cross-examination, 
were  to  be  received  contrary  to  the  general  rule  of  evidence,  in  the 
Interests  of  justice,  why  should  not  his  other  statements,  at  variance 
with  them,  be  received  for  a  like  reason?  "The  former  Is  admitted  in 
favor  of  public  justice,  why  should  not  the  latter  in  favor  of  life  and 
liberty?"  That  as  to  the  objection  that  deceased's  attention  was  not 
called  to  the  time,  place  and  circumstances  of  the  contradictory  state- 
ments, the  answer  is  sufficient,  that  of  necessity  this  could  not  be  done, 
the  declarant  being  dead;  and  it  stands  on  a  like  necessity  as  the  ad- 
mission of  the  dying  declarations.  That  inasmuch  as  the  prosecuting 
officers  put  in  the  former  on  all  occasions,  it  Is  but  right  that  the 
accused  should  have  whatever  benefit  he  may  derive  from  contradictory 
statements  of  the  deceased. 

In  People  v.  Lawrence,  21  Cal.  368,  the  defendant  offered  to  prove 
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that  deceased  had  testified  at  the  preliminary  examination  to  matters 
contradictory  to  his  d^ing  declarations,  which  was  rejected  by  the 
trial  court.  This  was  error,  the  court  holding  that  while  the  sense  of 
Impending  death  may  compensate  for  the  lack  of  an  oath,  it  can  never 
make  up  for  the  lack  of  cross-examination.  That  dying  declarations 
"are  received  with  the  greatest  caution."  That  the  rule  for  laying 
foundatiua  for  Impeaching  a  witness  does  not  apply  to  cases  of  dying 
declarations.  "There  would  be  no  Justice  therefore  In  any  rule  which 
would  deprive  the  accused  under  such  circumstances  of  the  right  to 
impeach  the  credit  of  the  deceased  by  proof  of  his  having  made  con- 
tradictory statements  as  to  the  homicide  and  its  cause." 

The  United  States  Supreme  Court  held  in  Carver  v.  United  States,  164 
U.  S.  G94,  that  it  was  error  to  not  allow  defendant  to  prove  that  the 
deceased  made  statements  contradictory  to  her  dying  declarations, 
tending  to  show  that  defendant  did  not  shoot  her  intentionally.  The 
court  said,  "A  dying  declaration  by  no  means  imports  a  verity.  The 
history  of  criminal  trials  is  replete  with  instances  where  witnesses, 
even  in  the  agonies  of  death,  have  through  malice,  misapprehension 
or  weakness  of  mind,  made  declarations  that  were  inconsistent  with 
the  actual  factn;  and  it  would  be  a  great  hardship  to  the  defendant 
who  is  deprived  of  cross-examination,  to  hold  that  he  could  not  ex- 
plain them."  And  further  along,  that  "they  may  be  contradicted  in 
the  same  manner  as  other  testimony."  It  was  also  held  that  the  rule 
requiring  a  foundation  to  be  laid,  to  admit  evidence  of  contradictory 
statements  by  asking  the  witness  whether  he  had  made  such  state- 
ments, does  not  apply  to  statements  made  by  persons  since  deceased. 

On  this  question,  in  Felder  v.  The  State,  23  Tex.  App.  477,  after  re- 
ferring to  the  relaxation  of  the  rule  in  admitting  ex  parte  dying  declar- 
ations made  to  friends  (and  frequently  not  sworn  to),  without  cross- 
examination,  the  Texas  court  said:  "But  after  admitting  them.  It 
would  be  a  perversion  of  all  right  reasoning  to  deny  to  an  accused  a 
like  relaxation  of  the  rule.  ..."  "If  the  State  may  invoke  a  de- 
parture from  the  ordinary  rules  of  evidence  upon  the  ground  of  ne- 
cessity, would  it  not  be  a  hardship  to  deny  the  same  to  the  accused, 
when  the  necessity  has  been  put  upon  him  by  the  concession  made  to 
the  State?" 

In  McPherson  v.  The  State,  9  Yerger  (Tenn.),  279,  it  was  said,  .  .  . 
"there  is  no  reason  why  the  same  principle  of  law  should  not  be  ap- 
plied to  the  contradictory  statements  of  persons  in  extremis  and  those 
of  a  person  on  examination  under  oath." 

The  theoretic  cancellation  of  contradictory  statements  by  deceased 
was  discussed  in  Moore  v.  The  State,  12  Ala.  764.  There  were  state- 
ments both  that  the  defendant  did,  and  did  not  Inflict  the  mortal 
wound.  The  Jury  was  Instructed  that  they  neutralized  each  other,  and 
therefore  should  be  disregarded.  This  was  held  to  be  error,  as  it  took 
from  the  Jury  the  privilege  of  weighing  the  respective  statements; 
that  the  defendant  was  entitled  to  have  the  Jury  pass  upon  and  deter- 
mine which  statements  they  believed. 

Under  this  head  come  statements  of  the  declarant  In  their  nature 
exculpatory  of  the  defendant  which  were  frequently  objected  to  on. 
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the  ground  that  they  were  in  the  nature  of  opinions.  In  Rex  v.  Scaife 
1  Moo.  &  Rob.  561,  Coleridge,  J.,  admitted  this  declaration  of  deceased, 
"I  don't  thinlc  he  would  have  strucli  me  if  I  had  not  provoked  him." 
In  Haney  v.  Commonwealth,  5  Crlm.  Law  Mag.  47,  the  trial  court 
excluded  evidence  of  the  following  statements  of  deceased  which  de- 
fendant offered  to  prove,  which  ruling  was  held  to  be  error  by  the 
Supreme  Court  of  Kentuclty.  That  "he  (deceased)  brought  it  all  on 
himself;  he  did  not  blame  John  Haney  (defendant)  for  shooting  him; 
he  alone  was  to  blame;  I  did  not  think  the  negro  would  kill  me;  i 
brought  it  all  about  myself;  I  was  to  blame  for  the  whole  thing." 
While  apparently  opinion  and  conclusion  seemed  to  be  interwoveri 
in  these  statements  it  was  held,  that  from  the  necessities  of  the  case, 
they  should  have  been  admitted  for  several  reasons,  which  may  bo 
summarized  as  follows: 

1.  It  was  not  merely  opinion  but  was  essentially  a  statemeut  of 
fact,  being  the  expression  of  a  participant  in  the  affair,  whose  oppor- 
tunity tor  knowing  whether  he  was  to  blame  was  better  than  that  of 
any  other  person. 

2.  The  statements  go  to  explain  deceased's  intent  and  motive,  and 
mainly  are  expressions  of  his  own  understanding  of  the  actual  facts, 
and  of  the  part  he  took,  and  greatly  assist  the  Jury  in  understanding 
the  true  nature  of  the  affair. 

3.  Ihe  strong  probability  that  the  declarant  at  the  point  of  death, 
in  making  admissions  against  himself  and  in  favor  of  the  defendant 
would  tell  the  truth. 

4.  Had  the  declarant  been  alive,  at  the  trial  he  could  have  been  ex- 
amined as  10  his  participation  in  the  difficulty,  his  intentions,  motives, 
understanding  and  statements  explanatory  of  them. 

It  is  somewhat  difficult  for  those  who  have  not  been  Initiated  into 
the  mysteries  of  jurisprudence  of  the  occult  variety  to  comprehend  how 
there  could  be  any  serious  divergence  from  this  doctrine  of  comraon- 
eense  and  fairness;  how  courts  could,  as  they  sometimes  do,  ignore  it; 
for  Instance  as  the  Iowa  court  in  a  recent  case  (State  v.  Sale,  119  Iowa, 
1,  92  N.  W.  Rep.  680,  Dec.  19,  1902),  did,  in  affirming  the  exclusion  of 
an  offer  to  prove  that  the  deceased  made  a  dying  statement-  "to  the 
effect  that  he  was  to  blame  in  the  difficulty  between  them,  and  that 
defendant  had  to  do  what  he  did."  Reason  as  well  as  a  spirit  of 
"fair  play"  would  suggest  that  such  statements  be  received  and  ex- 
amined for  what  they  are  worth.  If  they  prove  to  be  unreliable  they 
will  have  little  weight;  but  if  they  bear  evidence  of  serious  and  intel- 
ligent expression,  they  will  have  and  should  have  great  influence.  It 
is  a  one-sided  rule  that  admits,  as  is  generally  done,  such  mixed  state- 
ments of  fact,  conclusion  and  opinion  of  the  dying  declarant  as  these— 
that  defendant  "cut"  or  "shot"  declarant  "for  nothing"— that  declarant 
"was  not  doing  a  thing" — that  "he  (defendant)  had  no  cause  for  It 
whatever" — that  "it  was  done  without  provocation" — that  it  was  "wil- 
ful" and  "malicious,"'  and  other  like  ones,  and  yet  rejects  the  declar- 
ant's expressions  of  similar  character,  based  upon  his  personal  obse^ 
vatlon  and  knowledge  of  the  facts,  that  the  defendant  was  not  to 
blame,  or  that  he  was  compelled  by  force  of  circumstances  to  do  what 
lie  dl^ 
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Wrong  principles  urged  for  excluding  prior  impeaching  atatementa 
of  (lying  declarant.  In  State  v,  Stuckey,  56  S.  C.  676,  35  S.  E.  Rep.  263 
(1900),  It  was  beld  that  according  to  the  estabUsbed  doctrine  of  that 
court,  that  prior  admissions  and  statements  of  tht,  declarant  not  under 
oath,  and  not  made  in  extremis,  are  not  compelen;  to  be  received  to 
explain  or  contradict  his  dying  declarations.  Lst  us  analyze  this  erro> 
neous  doctrine:  Deceased  makes  dying  declpiations  incriminating  the 
defendant,  but  before  any  trouble  arose — before  there  was  any  neces- 
sity for  any  dying  declarations — before  there  was  any  necessity  for  any 
sworn  evidence — before  there  was  Incentive  to  arouse  antipathies, 
blinding  passions,  or  to  suggest  doubtful  motives,  the  declarant  had 
made  other  statements  and  admissions  antagonistic  to  certain  features 
of  his  dying  declarations.  The  objection  that  they  were  not  made  in 
expectation  or  fear  of  death  is  unreasonable  and  futile.  It  is  really  a 
playful  Invention,  for  it  was  an  impossible  condition,  when  there  was 
no  suggestion  of  death  at  that  time.  It  would  be  requiring  a  foolish 
as  well  as  an  impossible  condition,  that  the  prior  admissions  should 
have  been  made  in  fear  of  death.  In  fact,  the  absence  of  the  fear  of 
death  instead  of  detracting  from  the  value  of  those  admissions  only 
gave  them  greater  weight,  as  showing  that  having  been  made  before  the 
exciting  conditions  arose,  they  were  more  likely  to  disclose  the  un- 
tainted truth  than  even  the  dying  declarations. 

As  to  the  point  that  they  were  not  sworn  to,  neither  were  the  dying 
declarations  sworn  to;  and  had  the  declarant  survived  and  been  a 
witness,  then  there  could  have  been  no  valid  objection  to  proving  his 
prior  admissions  and  statements,  and  there  is  no  good  reason  why  they 
should  not  be  received  even  though  he  is  dead. 

This  anomalous  and  narrow  rule  is  opposed  to  the  broader,  more 
sensible  and  better  established  doctrine  which  found  expression  In  Car- 
ver V.  United  States,  supra,  to  the  effect  that  dying  declarations  "may 
be  contradicted  In  the  same  manner  as  other  testimony." 

But  the  court  to  Justify  Its  illogical  position  wanders  Into  the  by- 
ways of  empyrlcal  syllogisms,  namely:  that  whereas  the  deceased  de- 
clared that  defendant  shot  him  without  notice  or  eause,  and  whereas 
defendant  said  that  before  he  fired  the  shot,  the  deceased  with  threat- 
ening words  drew  a  pistol  on  him,  and  that  whereas  the  jury  found  a 
verdict  for  manslaughter  only,  that  therefore  the  alleged  admissions 
of  deceased  as  well  as  his  dying  declarations,  were  Immaterial,  because, 
if  the  Jury  had  believed  the  deceased  they  would  have  convicted  defend- 
ant of  murder,  and  if  they  had  believed  defendant  they  would  have  ac- 
quitted him.  If  such  medieval  sophisms  were  to  be  generally  adhered 
to,  they  would  render  nine-tenths  of  the  evidence  In  all  cases  nugatory, 
and  would  lead  to  the  substitution  of  quirks,  conclusions  and  fortune- 
telling  methods  for  evidence.  The  assumptions  of  the  court  were  false 
In  fact  as  well  as  In  theory.  Beyond  doubt,  the  jury  did  believe  the 
dying  declarations,  but  with  a  grain  of  allowance.  They  probably  gave 
some  slight  weight  to  defendant's  testimony — probably  summed  up  the 
matter,  that  there  was  something  of  an  excited  collision,  that  neither 
party  was  wholly  without  fault.  There  are  varying  degrees  of  culpa- 
Wlity  and  varying  opinions  about  it.    The  Jury  believed  the  dying  de- 
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claratlons  in  part,  and  It  !■  barely  poeslble,  that  if  they  had  heard  the 
excluded  admissions,  they  might  have  believed  less  of  them. 

This  is  not  a  world  of  neatly  designed  certainties,  of  finely  molded 
events  made  to  order  from  perfect  models,  but  on  the  contrary,  ig  from 
center  to  circumference,  full  of  defects,  mishaps,  surprises  and  raging 
discordant  antagonisms,  and  the  balancing  element  of  compromlie, 
must,  of  necessity,  enter  into  most  all  sensible  Judgments. 

These  remarks  have  a  more  extended  application,  for  occasloDally, 
in  considering  other  questions,  courts  have  indulged  in  similar  sophia- 
tries.  Jumping  at  theoretic  and  arbitrary  conclusions  as  to  what  Juries 
must  have  precisely  believed  or  not  believed  in  arriving  at  verdicts. 

A  singular  case  and  doubtful  precedent.  Maxcy  O.  Lee,  a  physician, 
was  convicted  of  killing  his  father,  Henry  Lee,  also  a  physician,  seventy 
years  of  age  and  in  good  circumstances.  The  son  had  lived  with  the 
father  five  years,  both  of  them  practicing  medicine  in  partnership, 
Generally  their  relations  were  of  a  very  cordial  and  affectionate  char- 
acter, the  son  watching  the  father  with  tender  care  when  he  was  un- 
well. Both  were  of  irascible  and  passionate  disposition  and  had  occa- 
sional violent  quarrels  which  were  followed  by  speedy  reconciliation, 
The  son  had  borrowed  a  very  fine  shotgun  to  hunt  with,  of  intricate 
mechanism,  which  was  exhibited  to  divers  persons.  On  the  day  o(  the 
homicide  the  son  had  procured  an  extension  of  the  lease  of  the  gun 
and  returned  home,  and  had  some  angry  words  with  the  housekeeper, 
who  did  not  have  supper  for  him  and  another  brother  who  was  witn 
him.  The  sons  and  father  seemed  to  be  on  the  beet  of  terms  and  had 
a  toddy  together  (the  sons  had  brought  a  bottle  of  liquor  home  with 
them),  and  the  gun  was  again  discussed,  and  the  colored  servant  it- 
siring  to  see  it,  was  told  to  produce  it,  he  saying  that  it  was  unloaded. 
After  it  was  replaced  the  servant  was  sent  for  the  mail  which  he  de- 
livered to  the  father  in  the  yard,  at  which  time  the  housekeeper  left 
on  account  of  the  previous  difficulty,  and  immediately  after  the  father 
entered  the  house  the  report  of  a  gun  was  heard,  and  the  father  was 
shot.  The  father  said  "as  I  came  down  the  passage  Maxcy  shot  me 
from  his  room  door.    He  was  within  eight  feet  of  me." 

The  dying  declarations  were:  "Fannie  (bis  daughter).  Max  has  shot 
me."  "An  old  man,  three  score  and  ten,  to  raise  up  a  son  to  kill  him  in 
his  own  house,  for  nothing— a  drunken  fool."  "Don't  you  think  this 
is  a  high  state  of  civilization?"  He  also  stated  that  the  shooting  was 
wilful  and  malicious. 

The  son's  explanation  was  that  after  he  received  his  mail,  he  sat 
down  on  the  bed  in  his  own  room  (across  the  hall  from  his  father's), 
and  went  to  working  the  wonder  of  a  gun,  and  his  father  came  into 
the  ball  in  front  of  him  when  the  gun  fired. 

The  admission  of  these  declarations  was  sustained.  To  a  distant  and 
cool  observer,  a  suspicion  might  well  arise,  that  excitement,  passion  and 
revenge  were  more  dominant  in  the  mind  of  the  declarant,  than  the 
chastening  sense  of  impending  death,  and  that  such  declarations  are 
fraught  with  greatest  dangers  of  an  unfathomable  character.  To  Jus- 
tify its  opinion  on  the  "conclusion"  phaaes,  the  court  says:  "Although 
the  deceased  did  not  state  the  foeti  and  eireumstance$  that  induced 
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him  to  believe  that  the  shooting  wu  wilful  and  maliciouf,  nerertbe- 
leu  there  was  testimony  tendlne  to  show  facts  and  circumstances 
within  his  knowledge  upon  which  his  opinion  might  hare  been  based," 
such  evidence  consisting  of  prior  difficulties ;  one  an  alleged  threat 
made  Ave  or  six  years  before,  that  one  of  them  would  have  to  die  that 
night,  followed  by  an  atfectlonate  comradeship  for  years,  and  of  a  quar- 
rel of  a  week  or  two  before,  followed  by  the  son's  present  of  a  gold 
watch  and  chain  to  his  father  on  his  blrtbduy,  three  days  before  the 
accident,— which  conduct  might  show  irritability  and  reckless  talk 
rather  than  malice;  and  the  impulsive,  irascible  father,  surprised  at 
flnding  himself  suddenly  fatally  shot,  and  somewhat  excited  by  bis 
toddy,  would  very  readily  generate  an  inflammable  torrent  of  resentful 
passion  which  would  override  his  cooler  reason.  And  it  would  not 
require  a  great  stretch  of  imagination  to  infer,  that  the  son  having  had 
too  much  toddy  (at  home  and  before  he  got  home),  and  no  supper,  ex- 
perimenting with  a  gun  he  had  been  told  was  unloaded,  might  have 
accidentally  discharged  it  at  the  unfortunate  moment  that  his  father 
appeared  before  his  door.  State  v.  Lee  (1900),  68  S.  C.  336,  36  S.  E. 
Rep,  706.  (Owing  to  Its  length  we  cannot  give  the  opinion  In  full, 
eleven  pages  being  taken  up  with  the  statement  of  the  exceptions.) 

The  offering  of  incompetent  dying  declarations  by  prosecuting  officers 
condevmed.  In  State  v.  Jefferson  (Dec.  22,  1899),  126  N.  C.  712,  34 
S.  E.  Rep.  648,  this  declaration  was  received  in  evidence:  "He  (Dr, 
Herring)  got  the  ball  out,  and  after  he  got  It  out,  he  (the  deceased) 
sent  for  me,  and  told  me  to  have  John  Jefferson  arrested.  That  they 
had  had  words  about  tobacco  hands  and  com,  and  he  had  gone  oft  after 
noon  after  hands,  and  had  not  come  back  after  sunset,  when  he  left. 
When  he  got  half  way  down  Hominy  Hill,  somebody  shot  him.  He 
looked  back  and  saw  a  man  running  out  of  a  clump  of  bushes  at  a 
hogpen,  but  could  not  recognize  him, — too  dark  to  recognize  him." 
After  pointing  out  its  Incompetence — that  "at  most,  the  evidence  was 
but  the  opinion  of  the  deceased  that  the  prisoner  shot  him,"  and  the 
danger  of  admitting  such  evidence  even  though  there  was  considerable 
other  evidence  against  the  defendant,  the  court  proceeded — "And  it  Is. 
a  matter  of  some  surprise  to  us  that  evidence  so  clearly  Incompetent 
as  that  which  we  tfave  recited,  should  have  been  offered  in  the  case  by 
the  prosecuting  officer,  and  that  it  should  have  been  received  by  the- 
court  as  competent."  .  .  .  "But  it  is  evident  that  the  purpose  of  the! 
prosecuting  officer  was  to  give  the  State  the  benefit  of  the  Opinion  oC 
the  deceased  that  the  prisoner  fired  the  gun."  And  further,  that  « 
court  of  last  resort  could  not  permit  the  life  of  any  one  to  be  taken, 
under  the  form  of  law,  on  incompetent  evidence  of  such  a  serious  na- 
ture. 

Opinionative  dying  OeclaratUma  were  discussed  by  the  Supreme  Court 
of  West  Virginia  in  the  recent  case  of  State  v.  Burnett  (1900),  47  W. 
Va.  731,  35  S.  E.  Hep.  983,  as  follows: 

Attention  is  called  to  the  dying  declarations  ot  the  deceased,  wblofa 

will,  no  dodbt,  be  attempted  to  be  proven  on  a  second  trial,  and  Wbtoh 

were  allowed  to  be  detained  by  Dr.  Bro>wn  in  bis  testimony.    Dr.  Brown 

says,  hi  asking  MorTiB  «bout  the  Bboottng,  «nd  att«'  locating  the  I*lac9 
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where  It  occurred,  he  inquired:     '"Do  you  have  any  Idea  who  shot 
you?'    He  said:    'I  do.    Of  course,  I  do,  but  I  am  not  sure.    I  was  shot 
with  Burnett's  little  rifle,  and  I  think  Charley  Burnett  did  the  shoot- 
ing.'   I  said,  'Why  do  you  think  that?'    He  said,  'Because  he  has  threat- 
ened to  do  it.'    Then  I  asked  him  if  he  had  seen  anyone  on  the  road 
who  he  would  suspicion  of  having  shot  him.     He  said,  'No.'    He  had 
told  me  of  a  row  that  he  and  Mrs.  John  Hill  had  had.    1  says:    'Do 
you  think  Mrs.  Hill  did  it?'    He  said,  'No,  she  didn't  do  it.'    i  says, 
'Do  you  think  John  did  it?'    He  says,  'No,  sir;  neither  of  them  didn't 
do  it.    They  are  mean  enough,  but  they  didn't  do  it.    I  think  Charley 
Burnett  did  it.' "    This  is  the  only  testimony  that  implicates  Charley 
Burnett  in  the  homicide,  except  the  testimony  of  George  Flint,  who 
states  that  Mrs.  Hill  told  him  that  Charley  and  Mose  Burnett  would 
be  on  the  mountain,  waiting  for  him.    Now,  these  dying  declarations 
of  Dr.  Morris  were  inadmissible,  for  the  following  reasons:    They  were 
mere  declarations  of  opinion,  and  would  not  have  been  admitted  if  the 
deceased  had  been  living,  and  endeavoring  to  give  this  testimony  from 
the  witness  stand.    In  10  Am.  &  Eng.  Enc.  Law,  376,  377,  under  "Dyins 
Declarations,"   we  find:     "Dying  declarations,  being  a  sulxstitute  tor 
sworn  testimony,  must  be  such  narrative  statements  as  would  be  ad- 
missible had  the  dying  person  been  sworn  as  a  witness.    If  they  relate 
to  facts  which  the  declarant  could  have  thus  testified  to,  they  are  ad- 
missible.   .    .    .    Mere  declarations  of  opinion,  which  would  not  be  re- 
ceived if  the  declarant  were  a  witness,  are  inadmissible.    And  it  is  im- 
material whether  the  fact  that  the  declaration  is  a  mere  opinion  ap- 
pears from  the  statement  itself,  or  from  other  undinputed  evidence, 
showing  that  it  was  impossible  for  the  declarant  to  have  known  the 
fact  stated."   See  Jones  v.  State,  52  Ark.  347,  12  S.  W.  Rep.  704;  Berry 
V.  State,  63  Ark.  382,  38  S.  W.  Rep.  1038;  and  Rose.  Cr.  Ev.,  top  page  54, 
side  page  33,  where  it  is  said:  "So  the  statement  of  the  deceased  must 
be  such  as  would  be  admissible  if  he  were  alive  and  could  be  examined 
as  a  witness.    Consequently  a  declaration  upon  matters  of  opinion,  as 
distinguished   from  matters  of  fact,  will   not  be  receivable."— citing 
Reg.  V.  Sellers,  Carr.  Supp.  Cr.  Law,  233. 

Distinctions  as  to  what  is  fact  and  what  opinion  was  discussed  in  the 
recent  case  of  Shenkenberger  v.  State  (1900),  154  Ind.  630.  57  N.  E.  Hep. 
519,  as  follows: 

Counsel  for  appellant  next  insisi:  that  the  court  erred  in  admitting 
in  evidence  the  dying  declaration  of  Bellt  Shenkenberger,  as  testified 
to  by  H.  C.  Sheridan.  The  evidence  given  by  said  witness,  aad  appel- 
lant's objection  thereto,  as  shown  by  the  record,  are  as  follows:  "Q. 
You  may  state  what  she  (Belle  Shenkenberger)  said,  now,  about  the 
cause  of  her  death.  (Defendant,  by  her  counsel,  objected  to  the  ques- 
tion for  the  reason  that  it  is  a  statement  made  in  the  absence  of  the 
defendant,  that  it  is  merged  in  the  written  declaration;  that  the  writ- 
ten statement  is  the  best  evidence,  if  there  Is  one.  The  court  overruled 
the  objection,  to  which  ruling  of  the  court  defendant,  by  her  counsel, 
at  the  time  excepted,  and  the  witness  answered.)  A.  She  said:  'I 
know  that  my  mother-in-law  poisoned  me.  That  is  the  way  I  meet  my 
death'    Q.  Did  she  say  anything  about  its  being  a  strange  death  to 
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die?  A.  Yes,  sir;  she  gave  the  expression:  'This  was  a  strange  death 
to  die.'  (On  motion  of  defendant,  this  answer  was  stricken  out.)  Q. 
Wliat  was  the  remainder  of  that?  A.  To  be  poisoned  by  her  mother-in- 
law.  (Defendant,  by  her  counsel,  moved  to  strike  the  last  answer  from 
the  record,  for  the  reason  that  It  is  the  expression  of  an  opinion  or 
conclusion.  The  court  overruled  the  motion,  to  which  ruling  of  the 
court  defendant,  by  her  counsel,  at  the  time  excepted.)"  To  render  a 
dying  declaration  admissible,  it  is  not  necessary  that  it  be  made  in  the 
presence  of  the  defendant.  It  may  be,  and  generally  is,  made  in  his 
absence.  There  was  no  evidence  or  admission  that  the  declaration  tes- 
tified to  by  said  witness  was  reduced  to  writing.  It  is  evident  that  the 
objection  to  the  first  question  propounded  was  properly  overruled. 

It  is  argued  by  counsel,  in  their  brief,  that  the  dying  declaration 
proved  by  the  answer  of  the  witness  tj  the  first  question  was  the  ex- 
pression of  un  opinion  or  conclusion,  and  not  the  statement  of  a  fact 
No  such  objection,  however,  was  made  to  said  testimony  in  the  trial 
court,  and  it  cannot  be  made  here  for  the  first  time.  Were  the  ques- 
tion properly  before  us,  we  would  feel  constrained  to  decide  that  the 
statement  "I  know  that  my  mother-in-law  poisoned  me.  That  is  the 
way  I  meet  my  death," — was,  In  form,  at  least,  the  statement  of  a  fact. 

Appellaui,  by  her  counsel,  moved  to  strike  from  the  answer  to  the 
second  question  the  words,  "To  be  poisoned  by  her  mother-in-law,"  for 
the  reason  that  it  was  the  expression  of  an  opinion  or  conclusion.  The 
overruling  of  this  motion  was  properly  assigned  as  a  cause  for  a  new 
trial.  It  is  true  that  matters  of  opinion  contained  in  a  dying  decla- 
ration are  not  admissible,  and  that  the  statement  must  be  such  as 
would  have  teen  competent  If  the  declarant  were  sworn  as  a  witness. 
Montgomery  v.  State,  80  Ind.  ?"'  Boyle  v.  State,  97  Ind.  322;  Boyle  v. 
State,  105  Ind.  469,  5  N.  E.  Rep.  203;  Whart.  Cr.  Ev.  (9th  Ed.),  §  294. 
The  difficulty  is  not  in  determining  the  rule,  but  in  its  application.  In 
Boyle  V.  State,  97  Ind.  322;  Id.,  105  Ind.  469,  5  N.  E.  Rep.  203,— the  de- 
clarant, answering  the  question,  "What  reason,  if  any,  had  the  man 
for  shooting  you?" — said:  "Not  any  that  I  know  of.  He  said  he  would 
shoot  my  damned  heart  out."  It  was  held  that  this  answer  was  not 
the  expression  .'f  an  opinion.  In  Brotherton  v.  People,  75  N.  Y.  159, 
the  deceased  at  first  did  not  recognize  the  person,  who  was  disguised, 
but  said,  "When  he  (the  latter)  drew  his  pistol  and  commenced  his 
pranl<s,  he  knew  it  was  the  prisoner."  Held  not  an  opinion,  and  ad- 
missible. In  Wroe  v.  State,  20  Ohio  St.  460,  the  declarant,  in  speaking 
of  the  fatal  wound,  said  "It  was  done  without  any  provocation  on  his 
part."  The  court  held  that  the  same  was  not  an  expression  of  an  opin- 
ion, saying,  "Whether  there  was  provocation  or  not  is  a  fact  not  stated, 
it  is  true,  in  the  most  elementary  form  of  which  it  is  susceptible,  but 
sufficiently  so  to  be  admissible  as  evidence."  The  statement  of  the  de- 
ceased in  People  v.  Abbott  (Cal.),  4  Pac.  769,  was  that  "the  man  cut 
him  with  a  knife,  and  he  had  no  cause  for  it  whatever,"  and  it  waS»held 
the  statement  of  a  fact.  The  statement  of  the  dying  person  in  State  v. 
Nettleiush  20  Iowa,  257,  was  in  answer  to  a  question  whether  the  shot 
was  accidental  or  intentional,  and  the  answer  was  that  It  was  inten- 
tional.   The  evidence  was  held  competent.    In  Payne  v.  State,  61  Miss. 
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161,  It  was  held  that  the  statement  of  the  deceased  that  the  darenauit 
shot  him  without  cause  was  not  the  expression  of  an  opinion,    in 
Fuller  V.  State  (Ala.)>  23  So.  Rep.  688,  the  dying  deolaration  was: 
"Mr.  Fuller  cut  him  to  death  for  nothing.    That  he  went  to  loose  the 
mule,  and  Fuller  came  up  and  cut  him  in  the  neclt.    That  his  knife  was 
never  open,  and  that  he  did  not  cut  Fuller's  hat."     Held  admissible. 
It  was  held  in  State  v.  Reed  (Mo.  Supp.),  38  S.  W.  Rep.  574,  that  a 
dying  declaration  that  the  deceased  was  not  armed  at  the  time  he  was 
shot  by  the  accused  was  admissible.    In  Sullivan  v.  State,  102  Ala.  135, 
15  So.  Rep.  264,  the  declaration  "He  cut  me  for  nothing.    I  never  did 
anything  to  him,"  was  admitted.    In  Jordan  v.  State,  81  Ala.  20,  1  So. 
Rep.  577,  the  words  were,  "Jule  shot  me  and  Handy  cut  me,  all  for 
nothing,"  and  were  held  to  be  competent  as  facts.    In  Walker  v.  State, 
39  Ark.  221,  the  declaration  was  "Nick  Walker  shot  me."    It  was  proved 
that  the  declarant  was  shot  through  an  auger  hole  at  night.    The  evi- 
dence was  held  to  be  competent,  and  that  it  was  to  be  dealt  with  by  the 
jury.   In  State  v.  demons,  51  Iowa,  274,  1  N.  W.  Rep.  546,  the  declara- 
tion was:  "Ed.  demons  shot  me.    Ain't  that  right?"    Held  competent; 
the  court  saying  that  the  testimony  is  to  be  excluded  "only  when  the 
declaration  shows  upon  its  face  that  it  is  a  mere  opinion;"  and  that 
It  is  for  the  jury  to  say,  on  the  whole  evidence,  if  the  deceased  intended 
to  state  a  fact.    In  State  v.  Saunders,  14  Or.  300,  12  Pac.  Rep.  441,  the 
declaration  was,  "He  shot  me  down  like  a  dog,"  and  it  was  held  com- 
petent.   In  White  V.  State,  100  Ga.  659,  28  S.  E.  Rep.  423,  it  was  decided 
that  the  declaration  "He  shot  me  down  like  a  dog"  was  admissible.   In 
Richards  v.  State,  82  "Wis.  172,  51  N.  W.  Rep.  652,  a  declaration  that 
the  declarant  was  stabbed  without  provocation  was  held  competent.  In 
Roberts  v.  State,  5  Tex.  App.  141,  the  statement  was,  "Sam  Roberts 
killed  me  for  nothing."    Held  the  statement  of  a  fact,  and  not  an  opin- 
iod,  and  admissible.    In  State  v.  Arnold,  13  Ired.  184,  the  declaration 
was,  "A.  B.  has  shot  me  or  killed  me,  and  none  other."    The  court 
said:   "It  must  be  presumed  that  the  declarant  intended  to  state  a  fact, 
and  not  an  opinion.     That  it  did  not  appear  that  deceased  knew  or 
could  know  the  facts  seems  to  go  to  the  credit,  and  not  to  the  com- 
petency, of  the  declarations.    As  they  purport  In  themselves  to  disclose 
the  facts,  the  court  was  bound  to  submit  them  to  the  jury."    In  State 
V.  Oile,  8  Wash.  12,  35  Pac.  Rep.  417,  the  declaration,  "They  butchered 
me,"  was  held  admissible  as  the  statement  of  a  fact.    In  State  v.  Mace, 
118  N.  C.  1244,  24  S.  E.  Rep.  798,  the  declaration,  "He  murdered  me," 
was  held  admissible.     In  Lipscomb  v.  State,  75  Miss.  559,  23  So.  Rep. 
210,  230,  the  declaration,  "Dr.  Lipscomb  has  killed  me, — has  poisoned 
me  with  a  capsule  he  gave  me  to-night," — was  held  to  be  the  state- 
ment of  a  fact  and  not  an  opinion,  and  therefore  competent  testimony. 
Whitfield,  J.,  speaking  for  the  court  as  to  the  admissibility  of  the  dy- 
ing declaration,  said:     "Any  process  of  reasoning  which  seeks  to  dis- 
tinguish between  the  statement,  'Dr.  Lipscomb  poisoned  me  with  a 
capsule  he  gave  me  to-night,'  and  'Dr.  Lipscomb  killed  me  or  shot  me,' 
seemed  to  be  a  refinement  not  only  too  uncertain  and  visionary  to 
serre  in  the  practical  administration  of  Justice,  but  essentially  ina& 
cimtte."    The  expression  "to  be  poisoned  by  my  mother-in-law,"  is  » 
mere  repetition  of  the  first  part  of  the  declaration,  "My  mother-in-law 
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poisoned  me,"  and  la  in  effect  tbe  same.  Such  expression  Is  no  more 
the  statement  of  an  opinion  than  are  the  declarations,  "He  shot  me," 
"He  murdered  me,"  "He  butchered  me,"  "He  cut  me,"  which  have  been 
held  admissible  in  many  cases.  The  court,  therefore,  did  not  err  in 
overruling  the  motion  to  strilce  the  last  answer  of  the  witness  from  the 

record. 

Praying  insufficient.  That  deceased  at  the  time  "appeared  to  be  suf- 
fering and  was  praying,"  was  not  sufficient  to  render  his  statements 
admissible  as  dying  declarations.     Cole  v.  State,  105  Ala.  76;   16  So. 

Rep.  762. 

Other  statements  by  declarant  admissible  to  show  uncertainty  as  to 
the  identity  of  the  assassin.  Deceased  made  a  dying  declaration  charg- 
ing defendant  with  being  the  guilty  party,  but  defendant  was  entitled 
to  prove  other  statements  by  declarant  tending  to  show  that  another 
than  defendant  committed  the  crime,  and  as  an  impeachment  of  the 
dying  declarations.    Oreen  v.  State,  154  Ind.  655,  57  N.  E.  Rep.  637. 

The  motive  part  was  improperly  admitted.  The  admission  of  this 
portion  of  a  dying  declaration  was  error.  "He  said  he  did  not  know, 
unless  he  killed  him  for  the  |100  he  owed  him;  or  unless  he  had  been 
hired  to  kill  him.  He  said  that  .  .  .  Cope  had  been  trying  to  have 
him  killed."  Feltner  v.  Commonwealth  (1901),  23  Ky.  L.  R.  1110,  64 
S.  W.  Rep.  959. 

A  similar  instance.  It  was  held  that  such  portions  of  the  dying  dec- 
larations as  these — "I  never  made  any  threats  against  him  in  my  life" — 
did  not  think  defendant  would  shoot  him,  and  knew  of  no  reason  why 
he  should — "I  had  not  touched  a  drop  of  liquor  for  over  a  month," 
should  have  been  excluded.  State  v.  Parker  (1903),  172  Mo.  191,  72  S. 
W.  Rep.  650. 

It  takes  more  than  a  J.  P.'s  certificate  to  make  a  valid  dying  declara- 
tion. Admitted  a  lengthy  written  statement  certified  to  by  a  J.  P.  as 
a  dying  declaration  made  before  him.  It  recited  among  other  things — 
"believing  I  am  about  to  die,"  etc.  It  was  not  signed  by  the  declarant, 
nor  did  it  appear  that  it  had  been  read  over  to  him;  nor  was  there 
evidence  given  to  show  that  he  believed  himself  to  be  in  imminent 
danger  of  death,  or  that  he  was  without  hope  of  recovery;  the  Justice 
not  being  offered  as  a  witness.  The  admission  of  this  writing  was  held 
error;  that  it  was  simply  a  written  statement  by  a  person  claiming  to 
be  a  justice,  and  that  the  justice's  certificate  could  not  take  the  place 
of  the  necessary  conditions  to  r«wider  the  evidence  valid.  Oreen  et  al 
V.  State  (1901),  43  Pla.  552,  30  So.  Rep.  798. 

A  case  of  inference.  As  deceased  sat  with  her  back  to  a  window  in 
company  with  several  others,  she  was  shot  through  the  window,  but 
did  not  see  the  assassin.  Asked  who  she  thought  shot  her,  she  an- 
swered that  she  thought  the  defendant  did;  that  the  day  before  he  said 
he  was  coming  to  her  house  that  night,  and  that  if  he  saw  her  talking 
to  any  other  colored  man  he  would  shoot  her.  The  admission  of  this 
statement  was  held  to  be  error,  nothwithstanding  there  was  consider- 
able other  evidence  against  defendant;  that  desirable  as  it  was  to 
punish  such  outrages,  y«t  indefinite  opinions  based  on  uncertain  con- 
tingencies could  not  be  received  as  dying  declarations.  Jonea  v.  State 
(1901),  79  Miss.  309,  30  So.  Rep.  759. 
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An  erroneous  instruciion  as  to  the  truth-inspirinff  influence  of  the 
fear  of  death.  In  People  v.  Corey,  157  N.  Y.  332,  11  Am.  Crlm.  Rep, 
487,  51  N.  E.  Rep.  1024,  the  Jury  was  instructed  that,  "It  is  the  exper- 
ience of  mankind  that  the  premonition  of  immediate  death,  from  which 
there  is  no  hope  of  recovery,  is  always  sufficient  to  influence  persons 
so  situated,  to  speak  the  truth."  The  court  of  appeals  held  this  to  be 
error,  and  said  there  was  no  such  positive  presumption  in  law,  and  that 
it  was  not  the  experience  of  mankind  that  persons  in  expectation  of 
immediate  death  always  told  the  truth. 

An  instruction  from  which  it  may  be  Inferred  that  the  jury  should 
take  the  dying  declarations  as  part  of  the  evidence,  should  also  tell  the 
]v  ry  that  they  must  determine  the  fact  as  to  whether  such  statements 
are  dying  declarations  and  under  what  conditions  they  were  made. 
Bush  V.  State,  109  Ga.  120,  34  S.  E.  Rep.  298. 

The  taking  of  dying  declarations  to  the  jury  room  was  condemned 
in  Dunn  v.  People,  172  111.  582,  11  Am.  Grim.  Rep.  447,  50  N.  E.  Rep. 
137,  especially  when  there  have  been  in  evidence  contradictory  oral 
statements  of  declarant. 

When  dying  declarations  have  been  reduced  to  writing,  the  writing 
is  the  best  evidence,  and  should  be  produced  or  its  absence  accounted 
for  before  parol  evidence  thereof  is  admissible.  (Declarations  made 
on  one  occasion.)  Dunn  v.  People,  supra;  Boulden  v.  State,  102  Ala. 
78.    See  also  2  Ark.  36,  11  Iowa,  350,  41  Iowa,  142,  8  Tex.  App.  1. 

Other  recent  cases.  The  following  are  some  of  the  other  recent  and 
current  cases  in  which  dying  declarations  have  been  discussed.  Clou- 
mons  V.  State,  43  Fla.  200,  30  So.  Rep.  699;  Morrison  v.  State,  42  Fla. 
149,  28  So.  Rep.  97;  Richard  v.  State,  42  Fla.  528,  29  So.  Rep.  413; 
Williams  v.  State,  130  Ala.  107,  30  So.  Rep.  484;  State  v.  Dixon,  131  N. 
C.  808,  42  S.  E.  Rep.  944;  Burton  v.  Commonwealth,  24  Ky.  L.  R.  1162, 

70  S.  W.  Rep.  831;  Arnett  v.  Commonwealth,  24  Ky.  L.  R.  1440,  71  S. 
W.  Rep.  GS.^;  Young  v.  State,  114  Ga.  849,  40  S.  E.  Rep.  1000;  State  v. 
Yaughan,  152  Mo.  73,  53  S.  W.  Rep.  420;  State  v.  Mullin,  170  Mo.  608, 

71  S.  W.  Rep.  221;  State  v.  Wright,  112  Iowa,  436,  84  N.  W.  Rep.  541; 
State  V.  Kuhn,  117  Iowa,  216,  90  N.  "W.  Rep.  733;  State  v.  Dennis,  119 
Iowa,  688,  94  N.  W.  Rep.  235;  People  v.  Smith,  172  N.  Y.  210,  64  N.  E. 
Rep.  814;  State  v.  Taylor,  56  S.  C.  360,  34  S.  E.  Rep.  939;  State  v.  Head, 
60  S.  C.  516,  39  S.  E.  Rep.  6;  Newberry  v.  State,  68  Ark.  355,  58  S.  W. 
Rep.  351;  Castillo  v.  State  (Tex.),  69  S.  W.  Rep.  517;  Winfrey  v. 
y4ate,  41  Tex.  Cr.  R.  538,  56  S.  W.  919;  Harper  v.  State,  79  Miss.  575, 
31  So.  Rep.  195;  Brown  v.  State,  78  Miss.  637,  29  So.  Rep.  519;  Smith 
V.  Commonwealth,  23  Ky.  L.  R.  2271,  67  S.  W.  Rep.  32;  State  v.  Vfilm.- 
busse  (Id.),  70  Pac.  849;  Fuqua  v.  Commonwealth,  24  Ky.  L.  R.  2204, 
73  S.  W.  Rep.  782;  Hughes  v.  State,  109  Wis.  397,  85  N.  W.  Rep.  333; 
Hopkins  v.  State,  43  Tex.  Cr.  R.  261. 

Reference  to  dying  declarations  in  the  prior  volumes  of  the  American 
Criminal  Reports  are  as  follows:  Vol.  1—301,  309;  Vol.  2—11,  278,  282, 
322;  Vol.  3—218,  220,  225;  Vol.  4—152;  Vol.  6—7,  418;  Vol.  7—366; 
Vol.  8—131,  566;  Vol.  10—276,  282;  Vol.  11—33,  447,  487. 

See,  also,  1  McClain  on  Criminal  Law,  sectlona  425-431  inclusive. 
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109  Iowa,  61—77  Am.  St.  Rep.  765—46  L.  R.  A.  862—80  N.  W.  Rep.  S25. 
Decided  Oct.  3.  1899. 

Bntbapment:*  Bubolaby:    Doctrine  of  consent — Acta  of  agent  and  de- 
tective— Cross-examination, 

1.  One  who  has  knowledge  that  a  burglary  is  contemplated  against 

his  property,  does  not  give  consent  by  simply  remaining  silent 
and  passively  permitting  an  entry,  for  the  purpose  of  arresting 
the  intruder. 

2.  A  town  marshal  acting  as  a  detective  secured  a  key  from  the  clerk 

of  a  store,  and  then  permitted  the  defendant  to  make  an  impres- 
sion from  it  and  thertju^  construct  a  new  key.  Subsequently  the 
marshal  informed  one  of  the  owners  of  the  store  that  the  defend- 
ant had  a  key  and  would  make  an  entry  into  the  store  that  night. 
Upon  the  same  night  the  defendant,  accompanied  by  the  detec- 
tive, entered  the  store,  by  means  of  the  new  key,  and  carried 
out  goods.  The  defendant  was  immediately  arrested.  Held,  that 
although  the  clerk  Imew  the  purpose  for  which  the  key  was  pro- 
cured, yet  as  he  did  not  have  charge  of  the  building  or  authority 
to  admit  any  persons  after  the  store  was  closed  for  the  night,  his 
act  did  not  amount  to  consent  by  the  owners. 

3.  While  the  court  sustained  the  verdict  it  emphatically  denounces 

the  conduct  of  the  detective  and  modifies  the  judgment  of  the 
court  below  by  reducing  the  term  of  imprisonment  from  three 
years  to  six  months. 

4.  The  conduct  of  the  detective  "in  this  whole  transaction  was  so 

reprehensible  and  suspicious  In  character  that  a  wide  latitude  of 
cross-examination  might  have  been  allowed;"  but  the  court  is 
unable  to  say  that  tlie  court  below  abused  its  discretion  in  not 
permitting  cross-examination  as  to  the  indebtedness  between  the 
witness  and  the  defendant  and  as  to  statements  made  by  the  wit- 
ness to  .iie  defendant  regarding  his  former  life. 
6.  It  Is  not  proper  to  aslc  a  witness  whether  he  has  at  some  previous 
time  committed  a  crime. 
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Appeal  from  the  District  Court  of  Franklin  County;  Hon. 
S.  M.  Weaver,  Judge. 

The  defendant  was  convicted  of  burglary,  and  appeals.  Af 
firmed,  but  modified. 

Taylor  &  Evans  and  E.  P.  Andrews,  for  the  appellant. 
//.  C.  Liggett,  J.  II.  Scales,  Milton  Remley,  Attorney  Gen- 
eral, and  Charles  A.  Van  Vlech,  for  the  State. 

♦See  Entbapment  in  Table  of  Topics. 
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Waterman,  J.    The  building  entered  was  owned  by  the  firm 
of  Schaeifer  &  Reynolds.     No  question  is  made  but  that  de- 
fendant broke  and  entered  the  store,  and  took  goods  therefiom- 
but  it  is  claimed  that  he  cannot  properly  be  convicted  of  the 
offense  charged,  because  the  entry  was  made  with  the  assent  of 
the  owners  or  their  agents.    The  facts  upon  which  this  claim  is 
based  are  as  follows :  One  Clock  was  marshal  of  the  town  in 
which  the  building  was  located.    Prior  to  the  commission  of  the 
crime,  Clock  (as  he  claims,  for  detective  purposes)  had  been 
counseling  and  advising  with  defendant,  not  only  in  relation 
to  this  particular  offense,  but  also  as  to  the  two  breaking  and 
entering  other  buildings.     So  zealous  was  the  officer  in  this 
questionable  line  of  duty,  and  so  anxious  was  he  to  impress  de- 
fendant with  the  belief  that  he  was  earnest  in  his  criminal  in- 
tentions and  would  keep  faith  in  the  matters  plotted,  that  Clock 
alone  on  one  occasion  broke  and  entered  another  store  building, 
belonging  to  one  Bryan,  with  a  key  furnished  by  defendant,  and 
took  from  it  some  goods.     Of  course,  he  claims  that  this  was 
done  merely  to  lead  defendant  on.     Clock  testified  that  th(! 
mayor  of  the  town  had  previous  information  from  him  of  his 
intention  to  enter  the  Bryan  store.    The  mayor,  who  was  a  wit- 
ness, does  not  testify  on  this  point ;  but,  however  that  fact  may 
be.  Clock  admits  that  Bryan,  the  owner,  had  no  such  informa- 
tion, and  that  the  entry  was  effected  without  his  knowledge  or 
consent.    One  "Will  Reynolds,  a  clerk  in  the  employ  of  Schaeffer 
&  Reynolds,  had  a  key  to  the  building  in  question  in  this  case. 
Shortly  before  the  commission  of  the  offense  charged,  Clock 
borrowed  this  key  to  get  an  impression  from  which  defendant 
could  make  another  key  which  would  open  the  door,  and  such 
a  key  was  afterwards  made  by  defendant.     At  this  time  Clock 
told  Reynolds,  the  clerk,  the  use  which  he  wished  to  make  of 
the  borrowed  key,  and  also  of  defendant's  criminal  purpose. 
The  breaking  and  entering  were  done  in  the  nighttime.    Dur- 
ing   the    day  Clock  had  warned  several  citizens  of  the  con- 
templated crime — among  others,  Schaeffer,  a  member  of  the 
firm  which  owned  the  store.    He  told  Schaeffer  that  defendant 
had  a  key  to  the  store,  and  would  enter  it  that  night.    He  did 
not,  however,  tell  him  where  or  how  the  key  had  been  obtained. 
The  persons  so  warned  were  requested  to  be  on  guard  and  assist 
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in  defendant's  oTest  after  the  offense  was  completed.  This 
plaa  was  carried  out.  Schaeffer  and  the  others  watched.  Clock 
and  defendant  came  upon  the  scene  about  midnight.  Defend- 
ant opened  the  door  and  entered  the  store,  Clock  following.  As* 
they  came  out  with  the  property  taken,  the  defendant  was  ar- 
rested. 

One  who  has  committed  a  criminal  act  is  not  entitled  to  be 
shielded  from  its  consequences  merely  because  he  was  induced 
to  do  so  by  another.  If  there  is  anything  in  the  defense  here, 
it  must  be  because  the  entry  was  assented  to  by  Schaeffer.  But 
the  evidence  tends  strongly  to  show  that  Schaeffer,  though  not 
objecting,  did  not  personally  assent.  One  who  knows  of  a  crime 
contemplated  against  him  may  remain  silent  and  permit  mat- 
ters to  go  on,  for  the  purpose  of  apprehending  the  criminal, 
without  being  held  to  have  assented  to  the  act.  People  v.  Lip- 
hardt  (Mich.),  62  K  W.  Eep.  1022;  State  v.  Adams,  115 
N.  C.  775,  20  S.  E.  Rep.  722;  State  v.  Snejf  (Neb.),  35  K  W. 
Eep.  220;  Thompson  v.  State,  18  Ind.  386 ;  State  v.  Jansen,  22 
Kan.  498.  The  question  of  the  owner's  personal  assent  was 
left  to  the  jury,  and,  we  think,  under  instructions  that  fully 
and  accurately  stated  the  law.  But  certain  instructions  were 
asked  by  defendant  and  refused  by  the  court,  the  thought  of 
which  was  to  predicate  the  assent  of  the  owner  upon  the  acts 
of  the  clerk,  Eeynokls.  The  evidence  does  not  show  on  the  part 
of  the  members  of  the  firm  any  knowledge  of  Reynold's  con- 
duct. Of  course,  if  the  clerk,  with  criminal  intent,  aided  in 
any  way  in  the  entry  of  this  building,  he  would  be  a  party  to 
the  crime.  But  that  is  not  what  is  claimed  by  defendant.  Ho 
contends  that  if  the  clerk,  though  without  criminal  intent,  as- 
sented to  the  entry,  such  assent  will  be  imputed  to  the  master. 
Some  text-writers  lay  down  the  rule  in  terms  broad  enough  to 
give  support  to  this  contention,  and  the  following  cases  arc 
cited  by  counsel  as  sustaining  it:  Reg.  v.  Johnson,  41  E.  C.  L. 
123;  People  v.  Collins,  53  Cal.  185;  Saunders  v.  People,  38 
Mich.  218 ;  People  v.  McCord,  76  Mich.  200,  42  N.  W.  Rep. 
1106  (8  Am.  Crim.  Rep.  117) ;  Allen  v.  State,  40  Ala.  344. 

In  the  California  case,  the  agent  of  the  owner,  who  was  pre- 
tending to  take  part  in  the  burglary,  alone  entered  the  building, 
and  the  decision  was  founded  on  this  fact.    The  other  cases  are 
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each  based  upon  one  of  two  states  of  fact:  Either  the  servant 
had  custody  of  the  building  and  a  right  to  open  it  at  the  time 
he  did,  or  at  the  time  he  assented  thereto,  or  the  owner  was 
aware  of  the  part  the  servant  was  taking,  and  acquiesced 
therein.  N'eitlier  of  these  conditions  prevailed  in  the  case  at 
bar.  It  does  not  appear  that  Reynolds  had  charge  of  the  build- 
ing, or  had  any  right  to  admit  persons  therein,  after  it  was 
closed  for  the  night ;  and,  as  we  have  said,  his  conduct  in  the 
transaction  with  Clock  was  unknown  to  the  owners.  We  do  not 
think  the  clerk's  conduct  can  be  used  as  a  shield  for  defendant. 
1  Bish.  Cr.  Law  (5th  ed.),  §  262;  State  v.  Jansen,  22  Kan. 
498.     The  instructions  were  rightly  refused. 

Clock,  when  on  the  witness  stand,  stated  on  cross-examination 
that  he  had  owed  defendant  money.  lie  was  then  asked  whether 
defendant  had  been  trying  to  collect  it,  and  also  whether  the  in- 
debtedness still  remained.  The  court  sustained  objections  to 
these  questions.  Questions  were  also  ruled  out  which  called  for 
statements  made  by  the  witness  to  defendant  as  to  his  (wit- 
ness') former  life,  and  further  sought  to  elicit  an  admission 
from  the  witness  that  he  had  at  some  previous  time  committed 
a  crime.  This  last  matter  was  clearly  inadmissible.  As  to  the 
other  testimony  sought,  the  court  might  properly,  in  the  exer- 
cise of  its  discretion,  have  received  it.  Clock's  conduct  in  this 
whole  transaction  was  so  reprehensible  and  suspicious  in  char- 
acter that  a  wide  latitude  of  cross-examination  might  have  been 
allowed.  But  we  are  not  able  to  say  the  trial  court's  discretion 
was  abused.  The  defendant  could  not  have  been  prejudiced. 
The  evidence  sought  was  of  a  collateral  nature.  So  much  of  it 
as  had  a  bearing  on  Clock's  motive  or  feeling  towards  defendant 
was  made  immaterial  by  the  latter's  admitted  conduct  in  the 
transaction  of  which  complaint  is  made. 

We  cannot  leave  this  case  without  again,  and  in  more  em- 
phatic terms,  expressing  our  disapproval  of  the  conduct  of 
Clock,  who,  if  he  did  not  suggest,  at  least  encouraged,  the  com- 
mission of  the  offense  by  defendant.  We  are  inclined  to  doubt 
whether  defendant,  if  left  to  himself,  would  have  perpetrated 
the  crime  of  which  he  has  been  convicted.  Clock  stimulated  him 
with  advice,  aided  him  by  acts,  and,  through  unremitting  efforts, 
spurred  him  on  to  his  undoing.     This  conduct  was  outrageous. 
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if  indeed,  it  was  not  criminal,  and  it  is  aggravated,  rather  than 
excused,  by  the  fact  that  Clock  was  a  peace  officer.  Frail  human 
nature  is  prone  enough  to  crime;  it  should  not  be  purposely 
tempted ;  and  in  this  case,  it  was  urged  to  act.  Defendant  was 
sentenced  to  imprisonment  in  the  penitentiary  for  a  term  of 
three  years.  In  view  of  the  facts,  we  shall  reduce  the  term  to 
six  months.  With  this  modification,  the  judgment  will  be  af- 
firmed. 

Note  (by  J.  P.  Q.) — Possibly  the  court  gives  too  narrow  a  limit  to 
People  V.  Collins  (California  Case).  See  short  review  of  that  case  in 
notes  following  State  v.  Waghalter. 


State  v.  Waghalter. 

177  Mo.  676—76  S.  W.  Rep.  1028. 

Decided  Nov.  17.  1903, 

Entbapment:*  Larceny — Receiving — Consent  of  oioner — Encouragement 
of  crime  'by  detectives  condemned — Pleading — Ownership. 

1.  If  the  owner  of  goods  consents  to  the  taking  of  them  by  another, 

though  only  for  the  purpose  of  entrapping  and  prosecuting  the 
Intending  thief,  his  consent  prevents  the  taking  from  being  lar- 
ceny. 

2.  A  box  of  goods  was  taken  from  a  railroad  company,  the  owner,  by 

a  detective  who  at  the  time  was  the  agent  of  and  in  the  employ- 
ment of  said  company,  and  the  said  taking  by  him  was  with  the 
full  knowledge  and  consent  of  said  railroad  company,  and  in  pur- 
suance of  a  previous  arrangement  between  the  railroad  company, 
and  said  agent,  to  entrap  the  driver  of  a  transfer  wagon,  and  the 
defendant,  who  was  suspected  of  receiving  goods  stolen  from  the 
company.  The  goods  were  delivered  to  the  driver  by  said  em- 
ployee, who  was  not  known  to  be  a  detective  by  the  driver,  and 
although  he  suspected  at  the  time  that  the  goods  were  stolen  or 
being  stolen  by  said  agent,  upon  being  requested  and  persuaded 
by  the  detective  to  so  do,  the  driver  conveyed  the  goods  to  de- 
fendant's store.  Held,  that  the  taking  was  not  felonious,  and 
there  having  been  no  larceny  defendant  could  not  be  guilty  of 
receiving  stolen  goods. 

3.  The  ownership  of  the  stolen  goods  in  the  railroad  was  established 

by  an  allegation  in  the  indictment  charging  it  to  be  the  owner. 

4.  The  court  condemns  the  conduct  of  a  detective  in  actually  encour- 

aging the  commission  of  a  crime  in  order  to  apprehend  an  of- 
fender. 

♦See  Entrapment  in  Table  of  Topics. 


:\ «} 


:  I 


I    ! 


. 


iiSJi 


AMERICAN  CRIMINAL  REPORTa 


Nil: 


!i '  3 


Appeal  from  St.  Louis  City  Circuit  Court;  Hon.  W.  B. 
Douglas,  Judge. 

Adolph  Waghalter,  convicted  upon  a  charge  of  rocoiving 
stolen  property,  appeals.    Reversed. 

Tlios.  B.  Harvey  (S.  8.  Bass,  of  counsel),  for  appellant. 

Upon  the  doctrine  of  entrapment  they  cited:  Clark's  Crim. 
Law,  p.  260 ;  1  Bish.  New  Cr.  Law,  sec.  263 ;  Rapalje  on  Lar- 
ceny, sec.  224 ;  Hughes'  Cr.  Law  and  Proc,  sec.  2428 ;  Love  v. 
People,  160  111.  608 ;  People  v.  McCord,  76  Mich.  200  (8  Am. 
Crim.  Rep.  117)  ;  Connor  v.  People,  18  Colo.  373 ;  Williams  v. 
State,  55  Ga.  391  (1  Am.  Crim.  Rop.  413) ;  Bex  v.  McDaniel. 
Foster,  121;  18  Am.  and  Eng.  Ency.  Law  (2d  ed.),  472;  Pi^j 
V.  State,  43  Tex.  108;  O'Brien  v.  State,  6  Tex.  App.  665; 
Johnson  v.  State,  3  Tex.  App.  593 ;  People  v.  Clovgh,  59  Cal. 
438 ;  People  v.  Morgan,  4  Utali,  407 ;  Allen  v.  Slate,  40  Ala. 
334 ;  Speiden  v.  State,  3  Tex.  App.  150 ;  State  v.  Dourjlass,  44 
Kan.  618;  State  v.  Jansen,  22  Kan.  498;  People  v.  Collins, 
53  Cal.  185. 

Edward  C.  Crow,  Attorney  General,  and  Bruce  Barnett,  for 
the  State. 

Gantt,  J.  The  defendant  was  indicted  in  the  Circuit  Court 
of  the  city  of  St.  Louis,  together  with  Samuel  Waghalter,  for 
receiving  stolen  goods,  knowing  them  to  have  been  stolen,  to 
wit,  one  box  of  clothing  of  the  value  of  $740.50,  from  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

A  severance  was  granted,  and  on  his  separate  trial  defendant 
was  convicted,  and  sentenced  to  the  penitentiary  for  three  years. 
From  that  sentence  he  appeals. 

The  facts  are  practically  undisputed.  On  the  28th  of  July, 
1901,  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  commonly  known  as  the  "Big  Four,"  received  at  its 
freight  house  in  East  St.  Louis,  111.,  a  box  or  case  of  clothing  of 
the  value  of  $740.50,  addressed  and  consigned  to  Seelig  &  Co., 
Kansas  City,  Mo.,  billed  to  be  delivered  to  the  Missouri  Pacific 
Railway  Company  for  transportation  over  the  remaining  dis- 
tance to  Kansas  City.  In  the  usual  course  of  business,  this  box 
was  to  be  transported  to  the  Missouri  Pacific  Railway  freight 
office  by  the  St  Louis  Transfer  Company,  a  common  carrier, 
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which  was  in  the  business  of  transforring  freight  from  one  con- 
necting railroad  to  another. 

In  order  to  keep  a  record  of  the  transportation  of  this  freight: 
in  this  manner,  a  uniform  system  was  in  operation  between  ail 
of  the  railroads  running  into  East  St.  Louis  and  the  transfer 
company,  by  which  the  railroad  company  delivering  the  freight 
to  the  transfer  company  made  out  duplicate  tickets  showing  the 
box  or  bundle  of  freight,  with  the  number  and  name  of  the  con- 
signee; and  when  each  bundle  was  delivered  to  the  transfer 
company  wagon,  the  driver  thereof  signed  one  of  these  tickets 
as  a  receipt  to  the  railroad  for  the  delivery  of  the  goods,  and  the 
other  ticket  was  given  to  the  driver  of  the  wagon,  who,  under 
his  instructions,  would,  upon  the  delivery  of  the  goods  to  the 
other  or  connecting  railroad,  get  the  signature  of  that  company 
to  that  ticket  for  the  delivery  of  the  freight,  and  this  ticket 
would  bo  returned  by  the  driver  of  the  transfer  company's 
wagon  to  the  first  company,  so  that,  when  a  railroad  sent  freight 
through  this  transfer  company  to  a  connecting  lino,  it  would 
have  receipts  therefor,  or  acknowledgment  of  the  delivery 
thereto,  both  from  the  transfer  company  and  from  the  railroad 
■  company  which  had  received  the  freight. 

All  of  the  employees,  both  of  the  Big  Four  Railroad  and  of 
the  transfer  company,  had  strict  instructions  neither  to  deliver 
nor  receive  freight  except  upon  compliance  with  the  above  rule. 

These  tickets  referred  to  were,  in  the  course  of  business  and 
under  the  fixed  rule  of  the  Big  Four,  delivered  by  a  delivery 
clerk  to  a  person  known  as  a  "picker" — an  employee  whose 
business  it  was,  upon  the  receipt  of  the  tickets  in  duplicate,  to 
search  or  pick  out  the  articles  or  boxes  of  freight  designated 
by  such  tickets,  and  to  deliver  the  same  to  the  driver  of  the 
wagon  of  the  transfer  company. 

The  evidence  showed  that  a  trucker  would  actually  load  or 
assist  in  loading  the  freight  on  the  wagon,  but  for  practical 
purposes  the  picker  would  deliver  the  goods  to  the  driver  of  the 
transfer  company. 

The  testimony  shows  thart  from  about  the  latter  part  of  June,. 
1901,  until  the  31^  day  of  July,  1901,  the  prosecuting  witness, 
the  Cleveland,  Cincinnati,  Chicago  &  St  Louis  iRailway  Com- 
pany, popularly  known  as  Uhe  "Big  Four,"  had  in  its  employ 
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and  pay  a  Thiol  detective,  named  C.  V.  Brown,  under  the  dis- 
guise of  a  picker  of  f  roiglit  on  the  platform  of  said  railroad  com- 
pany at  East  St.  Louis,  in  the  State  of  Illinois;  that  aaid  detect- 
ive waa  employed  and  sent  over  to  Eaat  St.  Louia  to  do  work  as 
a  detective  for  and  in  behalf  of  the  Big  Four  Railroad,  under 
the  mask  of  a  picker  of  said  Big  Four  Railroad,  as  a  result  of  a 
conference  between  Mr.  Noel,  local  superintendent  or  ngi'iit  of 
said  railroad  company  at  Eaat  St.  Louia,  with  the  witness  C.  A. 
Peterson,  vice-president  of  the  Thiel  Detective  Agency,  hj^ 
services  as  such  detective  being  paid  for  by  said  railroad  com 
pany,  the  prosecuting  witness  herein,  and  during  said  services 
the  agent  of  said  railroad  company  waa  conferring  with  tie 
Thiol  Detective  Agency  in  regard  to  the  work  done  and  to  be 
done  by  said  detective  agency ;  that  said  Brown,  as  sucli  picker 
of  freight,  had  the  authority  to  designate  what  parcels  sliould  be 
loaded  upon  the  various  wagons  from  the  platform  of  said  rail- 
road company,  and  thereupon  assisted  the  trucker  in  placing 
said  parcels  upon  the  trucks  and  the  wagons,  said  picker  being 
furnished  with  tickets  by  the  checkers  indicating  the  pieces  to 
be  transferred. 

On  the  afternoon  of  July  30,  1901,  Detective  and  Picker 
Brown  selected  and  caused  to  be  placed  upon  the  Avagon  of  one 
Joe  Mack,  a  driver  for  the  St.  Louia  Transfer  Company,  sev- 
eral pieces  of  freight,  and,  among  others,  a  large  box,  the  same 
being  the  case  of  clothing  referred  to  in  t>o  indictment  in  this 
case,  and  told  Mack  to  ''bring  it  to  the  Sheoneys  on  Franklin 
avenue"  (referring  to  the  store  of  appellant's  father) ;  that 
Mack  did  not  wish  to  accede  to  Brown's  request  imlcss  15rown 
gave  him  a  ticket  for  the  box,  but  that  Brown  told  him  that  he 
had  "aent  a  bill  over  in  the  morning,"  and  finally  persuaded 
^lack  to  do  with  the  box  as  ho  had  requested,  though  Mack  be- 
lieved that  the  box  waa  stolen  or  being  stolen  by  Brown,  Mack 
at  the  time  not  knowing  or  suapecting  the  true  character  of 
Brown  aa  a  detective  in  the  employ  of  said  railroad  company. 

Thiel's  Detective  Agency  had  been  notified  by  telephone  that 
the  wagon  and  box  were  on  their  way  over,  and  said  agency  in 
turn  notified  the  police  department  of  St.  Louia,  so  that  when 
Mack  drove  the  wagon  up  to  Waghalter's  premises  on  Franklin 
avenue,  in  St.  Louia,  betweer  1  and  5  o'clock  in  the  afternoon, 
there  were  four  city  detectives  and  four  Thiel  detectivesi  in  the 
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immcdinto  vicinity,  watching  for  said  wagon,  and,  as  soon  as 
the  box  had  been  rolled  off  the  wagon  and  into  Waghaltor's 
store,  they  all  closed  in  upon  Mack,  the  Waghalters,  and  the 
box;  and,  after  searching  the  premises  for  the  avowed  object  of 
trying  to  discover  other  alleged  stolen  property,  the  Waghnlter-i 
nnd  ,Maek  and  the  box  and  wagon  wore  taken  to  the  Four 
Conrts,  wlioro  they  and  the  detectives  and  officers  immediately 
or  very  soon  thereafter  were  joined  by  the  attorney  and  official-^ 
of  tho  railroad  company  and  of  the  transfer  company. 

While  under  arrest  at  Waghalter's  store.  Officer  Gaffncy  put 
certain  questions  to  Mack,  the  driver,  relative  to  whether  ho 
(Mncic)  had  any  ticket  for  the  box;  and  appellant  objected  to 
such  sfak'nients  as  not  being  made  in  the  presence  of  appellant, 
and  as  being  hearsay,  and  made  while  both  Mack  and  appel- 
lant were  under  arrest,  and  xmdcr  circumstances  not  requirinjj; 
ai-polhuit  to  make  a  reply,  even  if  ho  had  heard  ^Mack's  state- 
ments, and  appellant  saved  his  exceptions  to  the  ruling  of  tho 
court ;  and  at  the  same  time  tho  court  permitted  Officer  Gaffney 
to  state:  "We  looked  around  then  to  see  if  wo  could  see  any 
other  st(den  goods  in  the  house,"  appellant  objecting  on  tho 
ground  that  witness  should  not  be  permitted  to  testify  to  his 
conehisious  that  said  box  was  stolen,  or  that  other  stolen  goods 
were  likely  to  be  found  in  said  premises,  and  appellant  saved 
his  exceptions  to  the  ruling  of  the  court.  Officer  Shannon,  over 
the  objection  of  appellant,  was  permitted  to  testify  to  Mack's 
statement  made  to  him  while  on  their  wagon  on  tho  Avay  to  the 
Four  Courts,  appellant  Waghalter  not  being  with  them;  said 
statement  being  with  reference  to  how  j\Iack  had  obtained  tho 
box  of  goods ;  the  court  ruling  that  such  statoment  Avas  compe- 
tent to  show  that  the  box  was  stolen ;  and  appellant  duly  saved 
his  exception  to  this  ruling.  Again,  after  arriving  at  the  Four 
Courts,  ^lack  made  a  statement  to  Mr.  Tufts,  superintendent 
of  the  St.  Louis  Transfer  Company  (nobody  being  present  ex- 
cept themselves),  with  reference  to  how,  where,  and  why  he  had 
taken  said  box  of  goods ;  and,  notwithstanding  the  objection  of 
appellant  that  such  statement  was  hearsay  and  not  in  any  sense 
binding  upon  this  appellant,  the  court  overruled  the  objection, 
and  held  that  said  statement  of  Mack  was  competent,  as  tending 
to  show  "whether  or  not  the  property  was  stolen." 

The  State  was  permitted,  over  the  objection  of  appellant,  to 
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put  in  evidence  a  written,  signed  statement  made  by  the  driver 
Mack,  in  the  office  of  the  chief  of  detectives  at  the  Four  Courts" 
the  court  again  mling  that  said  statement  of  the  alleged  thief 
was  competent,  as  tending  to  show  that  the  property  had  been 
stolen. 

The  appellant  offered  in  evidence  the  statutes  of  Illinois 
upon  the  subject  of  jurisdiction  of  courts,  and  with  reference 
to  larceny,  as  charged  in  indictment  No.  165,  in  the  case  of 
The  People  of  Illinois  v.  Joseph  Mack  et  dl.,  whereupon  the 
circuit  attorney  waived  the  reading  of  said  statutes,  and  admit- 
ted that  the  Circuit  Court  of  the  county  of  St.  Clair,  State  of 
Illinois,  had  jurisdiction  of  the  subject-matter  and  person  of 
Joseph  Mack  and  others,  and  said  indictment,  and  the  offense 
charged  therein.  Thereupon  the  appellant  offered  in  evidence 
a  duly  authenticated  transcript  of  the  record  of  the  Circuit 
Court  of  the  Third  Judicial  Circuit,  held  in  St.  Clair  county, 
in  the  town  of  Belleville,  in  the  State  of  Illinois,  the  same 
being  record  of  indictment  No.  165,  and  in  the  cause  of  The 
People  of  Illinois  v.  Joseph  Mack  et  al.j  and  an  objection  by 
the  State  that  said  transcript  of  record  was  incompetent  and  im- 
material was  sustained  by  the  court,  and  appellant  duly  saved 
his  exceptions.  Said  transcript  of  record  of  the  Illinois  court 
is  set  out  in  full,  and  shows  that  Joe  Mack  was  placed  upon 
trial  on  the  27th  day  of  January,  1902,  at  Belleville,  111.,  for 
stealing  on  the  30th  day  of  July,  1901,  "one  case  of  clothing," 
and  that  at  tlie  conclusion  of  the  testimony  on  behalf  of  the 
State  the  court  instructed  the  jury  to  find  the  defendant  not 
guilty.  It  had  already  been  proA^ed  during  the  course  of  the 
State's  testimony  that  the  Joe  Mack  referred  to  in  the  afore- 
said indictment  and  transcript  of  record  was  the  same  Joe 
Mack  who  was  placed  upon  trial  at  Belleville,  in  the  State  of 
Illinois,  and  the  same  Joe  Mack  who  had  received  the  box  from 
Detective  Brown  on  the  afternoon  of  July  30,  1901,  from  the 
platform  of  the  Big  Four  Railroad  Company  at  East  St.  Louis, 
and  subsequently,  during  the  same  afternoon,  was  arrested  «t 
the  premises  of  Waghalter,  tho  appellant  herein,  while  delive^ 
ing  the  box  there,  and  that  the  case  of  ololJiing  referred  to  in 
the  imdictment  in  this  cause  is  the  same  box  of  clothing  for  the 
alleged  stealing  of  wiiich  at  East  St.  Lenis  on  the  SOth  day  (^ 
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July,  1901,  Joe  IMack  was  placed  upon  trial  and  acquitted  at 
Belleville  on  the  27th  day  of  January,  1902. 

It  had  also  appeared  from  the  testimony  of  the  aforesaid 
witnesses  in  this  cause  that  they  also  had  given  their  testimony 
at  the  trial  of  Joe  Mack  at  Belleville,  and  that  the  aforesaid 
C.  V.  Brown,  the  detective  who  operated  at  East  St.  Louis 
under  the  clisgiiise  o^  a  picker  for  and  on  behalf  of  the  Big  Four 
Railroad,  and  who  delivered  the  box  to  Mack,  had  testified  at 
the  aforesaid  trial  of  Mack  at  Belleville. 

Defendant  oiTcrcd  a  demurrer  at  the  close  of  the  State's  case 
on  general  and  special  grounds,  and,  among  others,  that  the 
evidence  showed  no  trespass  and  larceny  of  property  by  Joe 
Mack,  which  was  overruled. 

Among  the  instructions  asked  by  defendant  and  refused  by 
the  court  were  the  following : 

"(6)  The  court  instructs  the  jury  that  if  the  person  referred 
to  in  the  testimony  as  Bro^\^l,  and  as  being  a  freight  picker  for 
the  railroad  company  named  in  the  indictment,  induced  and 
persuaded  the  transfer  driver,  named  !Mack,  to  take  and  steal 
the  property  in  question,  then  said  taking  was  with  such  con- 
sent of  the  ownci*'s  agent  as  will  deprive  said  taking  of  said 
property  of  felonious  trespass  and  intent,  and  said  property  so 
taken  was  not  stolen,  and  the  jury  should  acquit  this  defendant. 

"(7)  The  court  instnicts  the  jury  that  larceny  cannot  be 
committed  when  the  owner  or  his  agent  consents  to  the  taking 
and  asportation  of  the  property,  though  such  consent  may  be 
given  for  the  purpose  of  apprehending  the  party  who  so  takea 
said  property." 

(1)  "To  constitute  larceny,  the  taking  must  bo  either  actu- 
ally or  constructively  without  the  owner's  consenti." 

While  generally  private  persons  cannot  license  crimes,  and 
it  is  no  palliation  >r  excuse  that  a  wrongdoer  had  anybody's 
permission,  there  are  exceptions  to  this  general  rule,  because 
there  are  certain  acts  which  the  law  makes  criminal  when  and 
because  done  without  consent,  the  doing  of  which  with  consent 
is  not  legally  reprehensible.    1  Bishop's  New  Crim.  Law,  §  258. 

Thus  a  man  may  give  away  his  property.  Therefore  another 
who  takes  it  by  his  permission  does  not  commit  larceny. 

It  is  an  ancient  and  established  rule  of  the  common  law  that 
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tliei'e  can  be  no  larceny  without  a  trespass.  In  2  East,  P.  C. 
lavcony  is  defined  as  "the  wrongful  or  fraudulent  takiiii-  and 
carrying  away  by  any  person  of  the  mere  personal  goods  of  an- 
other from  any  place  with  a  felonious  intent  to  convert  tlicm 
to  his  (the  taker's)  own  use,  and  make  them  his  own  propertv 
without  tlie  consent  of  the  oivner."  [Beg.  v.  Tlolloway,  1  Den. 
C.  C.  370;  Id.,  2  Car.  &  K.  942;  ^Yitt  v.  State,  9  Mo.  CT3; 
Slate  V.  Gray,  37  Mo.  4G3.] 

''A  person  does  not  consent  to  his  property  being  taken 
merely  by  negligently  or  purposely  leaving  it  exposed,  or  fail- 
'ng  to  resist  the  taking,  even  though  he  may  know  that  another 
intends  to  come  and  steal  it ;  but  if  he  does  consent  to  a  taking, 
iiiough  only  for  the  purpose  of  entrapping  and  prosecuting 
the  intending  thief,  his  consent  would  prevent  the  taking 
from  being  larceny,  and  it  is  immaterial  in  such  case  that  the 
person  taking  the  property  does  not  know  that  the  owner  con- 
sents."    Clark's  Crim.  Law,  p.  2G0,  and  citations. 

Xeither  is  it  "consent  for  the  owner  to  obtain  the  aid  of  ,i 
detective,  who,  for  the  purpose  of  detection,  joins  the  defend- 
ant in  a  criminal  act  designed  by  the  defendant,  and  carried 
into  execution  by  actual  theft."    Rapalje  on  Larceny,  §  22-1. 

''Where  one  arranges  to  have  a  crime  committed  against  hij 
property  or  hini«elf,  and  knows  that  an  attempt  is  to  be  made 
to  encourage  others  to  commit  the  act  by  ont  acting  in  concert 
with  the  owner,  it  is  not  a  crime."  Love  v.  People,  IGO  111. 
508,  500,  43  X.  E.  Eep.  710,  32  L.  R  A.  139. 

In  that  case  Robinson,  a  detective,  entered  Iloag's  office  with 
tlie  lattcr's  knowledge  and  consent,  and  took  his  money  with  no 
intention  of  stealing  it,  but  in  pursuance  of  a  previotisly  ar- 
ranged plan  between  him  and  Iloag ;  intending  solely  to  entrap 
the  defendant,  who  had  been  induced  to  accompany  Robinson 
on  the  apparent  commission  of  a  burglary.  But  the  Supreme 
Court  of  Illinois  held  that  it  was  clear  that  no  burglary  was 
committed,  there  being  no  felonious  intent  on  the  part  of  Robin- 
son in  entering  the  building  or  taking  the  money,  and,  if  no 
burglarj'  l^y  Robinson,  because  of  th«  absence  of  a  felonious  in- 
tent, the  defendant  Love  could  not  have  been  an  accomplice 
and  privy  to  a  burglary.  And  such  is  the  law  in  other  States. 
[Speiden  v.  State,  3  Tex.  App.  156,  30  Am.  Rep.  126 ;  People 
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V.  ColVm,  53  Cal.  185 ;  Allen  v.  State,  40  Ala.  334,  91  Am. 
Dec.  476;  People  v.  McCord,  7G  Mich.  200,  42  N.  W.  Eep. 
1106,  8  Am.  Crim.  Eep.  117 ;  Connor  v.  People,  18  Colo.  373. 
33  Pac.  Eep.  159,  25  L.  K  A.  341,  36  Am.  St.  Eep.  295 ; 
dodge  V.  Briitain,  ]\rcigs,  84;  Zlnlc  v.  People,  77  N.  Y.  114,  3;J 
Am.  Rep.  589 ;  Williams  v.  Slate,  55  Ga.  391,  1  Am.  Crim. 
Rep.  413;  State  v.  Hayes,  105  Mo.  76,  16  S.  W.  Eep.  514,  24 
Am.  St.  Rep.  3G0.] 

In  view  of  the  evidence  in  tliis  case,  certain  conclusions  seem 
inevitable : 

First,  that  the  box  of  clothing  was  taken  from  the  possession 
of  the  Big  Foi.ir  Eailway  Company  by  C.  V.  Brown,  who  at 
the  time  was  the  agent  of  and  in  the  employment  of  said  com- 
pany, and  the  said  taking  was  with  the  full  knowledge  and  con- 
sent of  said  railway  company,  and  in  pursuance  of  a  previous 
aiTaiigement,  and  was  not  felonious. 

Second,  the  said  taking  was  instignated  by  the  said  C.  V. 
Brown,  for  the  sole  purpose  of  entrapping  Mack,  the  driver,  and 
the  AViighalters,  to  whom  he  directed  the  goods  to  be  taken. 

Third,  it  is  not  a  case  in  which  the  criminal  design  originated 
with  the  defendants  br  the  driver,  Mack. 

The  courts  of  hast  resort  of  many  of  the  States  of  oiir  Union 
have  dealt  with  the  question  presented  by  this  appeal,  and  they 
are  unanimous  in  holding  that  when  the  owner  consents  to,  or 
by  his  agent  assists  in,  a  taking  contrived  by  himself,  it  is  not 
Larceny. 

In  ]YiUiams  v.  State,  55  Ga.  395,  Judge  Bleckley  expresses 
the  consensus  of  judicial  opinion  as  follows:  "It  seems  to  bo 
settled  law  that  traps  may  be  set  to  catch  the  guilty,  and  the 
business  of  trapping  has,  with  the  sanction  of  the  courts,  been 
carried  pretty  far.  Opportunity  to  commit  crime  may,  by  de- 
sign, be  rendered  the  most  complete,  and,  if  the  accused  embrace 
it,  be  will  still  be  a  criminal.  Property  may  be  left  exposed  for 
the  express  purpose  that  a  suspected  thief  may  commit  himself 
by  stealing  it.  The  owner  is  not  bound  to  take  measures  for 
security.  He  may  repose  upon  the  law  alone,  and  the  law  will 
not  inquire  into  his  motive  for  trusting  it.  But  can  the  owner 
directly,  through  his  agent,  solicit  the  suspected  party  to  come 
forward  and  commit  the  criminal  act,  and  then  complain  of  it 
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as  a  crime,  especially  where  the  agent  to  whom  he  has  intrusted 
the  conduct  of  the  transaction  puts  his  own  hand  into  the  corpus 
delicti,  and  assists  the  accused  to  perform  one  or  more  of  the 
acts  necessary  to  constitute  the  offense  ?  Shoiild  not  the  owner 
and  his  agent,  after  making  everything  ready  and  easy,  wait 
passively,  and  let  the  would-be  criminal  perpetrate  the  of[en?e 
for  himself,  in  each  and  every  essential  part  of  it  ?  It  would 
■  seem  to  us  that  this  is  the  safer  law,  as  well  as  the  sounder  mor- 
ality, and  we  think  it  accords  with  the  authorities.  [2  Leadi, 
9,  3;  2  East,  P.  C.  IG,  §  101,  p.  666;  1  Car.  &  Mar.  218;  11 
Humph.  320;  2  Bailey,  569.]  In  the  present  case,  butfortlie 
owner's  incitement  through  his  agent,  the  accused  may  have  re- 
pented of  the  contemplated  wickedness  before  it  had  developed 
into  act.  It  may  have  stopped  at  sin,  without  putting  on  tlio 
body  of  crime.  To  stimulate  unlawful  intentions  with  the  mo- 
tive of  bringing  them  to  punishable  maturity  is  a  dangerous 
practice.  Humanity  is  Aveak.  Even  strong  men  are  sometimes 
unprepared  to  cope  with  temptation  and  resist  encouragement 
to  evil." 

This  court,  in  State  v.  Hayes,  105  Mo.  76, 16  S.  W.  Eep.  514, 
24  Am.  St.  Eep.  360,  in  equally  severe  terms  condemned  the 
conduct  of  a  detective  in  actually  encouraging  the  commission 
of  a  crime  in  order  to  apprehend  an  offender. 

Judge  Thomas  quoted  with  approval  the  language  of  the 
Michigan  Supreme  Court  in  Saunders  v.  People,  38  ]\Iich.  218, 
as  follows :  ''Human  nature  is  frail  enough  at  best,  and  requires 
no  encouragement  in  wrongdoing.  If  we  cannot  assist  another 
and  prevent  him  from  violating  the  laws  of  the  land,  we  at  least 
should  abstain  from  any  active  efforts  in  the  way  of  leading  him 
into  temptation.  Desire  to  commit  crime,  and  opportunities  for 
the  commission  thereof,  would  seem  sufficiently  general  and 
numerous,  and  no  special  efforts  would  seem  necessary  in  the 
way  of  encouragement  or  assistance  in  that  direction."  [See, 
also.  State  v.  Jansen,  22  Kan.  498.] 

The  defendant  in  this  case  is  charged  with  receiving  stolen 
goods,  knowing  them  to  be  stolen.  The  evidence  establishes  be- 
yond a  peradventure  that  there  was  no  felonious  taking  of  the 
goods.  The  taking  and  sending  the  goods  from  the  Big  Four 
station  was  by  that  company's  own  agent,  C.  V.  Brown,  and  was 
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not  larceny,  because  done  by  its  own  agent  with  its  own  express 
consent  and  connivance;  and  thus  an  essential  ingredient,  to 
wit,  the  stealing  of  the  goods,  is  absent,  and  the  State  neces- 
sarily failed  in  establishing  an  essential  link  in  the  offense 
charged.  ^Wiat  wo  have  here  said  is  in  entire  accord  with  State 
V.  West,  157  Mo.,  loc.  cit.  319,  324,  57  S.  ^Y.  Rep.  1071,  in- 
clusive; State  V.  Stuhhh field,  157  Mo.  3G0,  58  S.  W.  Rep.  337. 

The  ownership  was  laid  in  the  railway  company,  and  prop- 
erly; and  we  entertain  no  doubt  whatever  that  its  consent, 
under  the  circumstances,  deprived  the  taking  of  a  felonious 
character. 

Various  other  errors  are  assigned,  but  as,  in  our  opinion,  the 
undisputed  facts  preclude  the  conviction  of  the  defendant,  the 
other  assignments  become  unimportant  in  this  case. 

The  judgment  must  be,  and  is,  reversed,  and  the  prisoner 
discharged. 

Fox,  J.  concurs.    Burgess,  J.,  absent. 

Notes  on  the  Law  REtATixo  to  Entrapjiknt  (by  J.  F.  G.). — In  con- 
nection with  these  notes  we  would  suggest  the  reading  of  the  following: 

State  V.  Waghalter,  State  v.  Ahley,  in  the  present  volume;  also  in 
miliams  V.  State,  1  Am.  Crim.  Rep.  413;  People  v.  McCord,  8  Am. 
Crim.  Rep.  117,  and  Roberts  v.  Territory,  11  Am.  Crim.  Rep.  193;  also 
notes  by  Judge  Gibbons  in  8  Am.  Crim.  Rep.  123. 

As  a  general  rule  it  is  held  that  no  burglary,  robbery  or  larceny  can 
be  committed  with  the  consent  of  the  owner;  but  the  cases  go  much 
farther  than  this  general  rule.  Although  consent  by  the  injured  party 
will  not  legalize  that  which  otherwise  would  be  an  assault  and  battery, 
yet  it  has  been  held  that  consent  upon  part  of  officers  will,  in  some 
cases,  prevent  criminality  attaching  to  an  act  which  would  otherwise 
be  a  crime.  It  matters  not  whether  the  original  plan  was  suggested 
by  a  detective,  or  by  the  owner  of  the  property  involved  in  the  crime; 
or  whether  the  defendant  himself  conceived  or  suggested  the  act,  and 
was  assisted  by  one  in  authority,  the  rule  is  the  same, — that  no  crime 
la  committed. 

The  Saunders  Case. — One  of  the  leading  cases  upon  this  subject  is 
Saunders  v.  People,  38  Mich  218.  The  opinion  of  Judge  Marston  is  fre- 
quently referred  to;  and  his  sentiments  endorsed.  The  reversing  opin- 
ion in  that  case  was  rendered  by  Judge  Cooley;  but  Judge  Marston  ren- 
dered a  voluntary  opinion  which  is  as  follows: 

Marston,  J.  I  concur  in  the  opinion  of  my  Brother  Cooley  In  this 
case.  I  cannot,  however,  silently  permit  the  extraordinary  course 
adopted  by  the  police  oflacers  in  this  case  to  pass  unnoticed  and  uncon- 
demned. 

It  apears  that  the  respondent  applied  to  John  F.  Webb,  a  policeman, 
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who  was  In  charge  of  the  police  court  in  the  city  of  Detroit,  and  re- 
quested him  to  leave  the  door  of  said  court  room  unlocked,  aa  he 
Saunders,  wanted  to  get  in  there  to  get  the  O'Neil  bonds,  and  that  he 
Saunders,  would  pay  Webb  for  so  doing.  That  in  reply  thereto  Webb 
informed  him  that  he  would  consider  the  matter;  that  he,  Webb,  then 
called  upon  his  superior  ofUcer  and  communicated  to  him  what  had 
taken  place;  that  the  latter  told  Webb  to  say  to  respondent  he,  Webb 
would  do  as  desired;  that  on  the  same  afternoon  Webb  saw  respond- 
ent an  J  told  him  he  would  leave  the  door  open;  that  Captain  Girardin 
ItL  i'or  officer).  Detective  Sullivan  and  Webb  posted  themselves 

tho  ii.'h,  '"  the  office  of  the  clerk  of  the  police  court,  and  while  they 
we-  .  j;'  ,  Benjamin  D.  Moylan  opened  the  door  and  entered,  and 
v/hile  there  they  arrested  him. 

i:  (^ops  not,  v'ith  sufficient  clearness,  appear  what  authority  Webb 
or  ills  an,  nor  .  i  r  had  in  the  office  in  question,  so  that  the  case  as 
it  now  stands  ciops  vet,  i  think,  come  within  the  decisions  referred  to. 

The  course  pursued  by  the  officers  in  this  case  was  utterly  inde- 
fensible. Where  a  person  contemplating  the  commission  of  an  offense 
approaches  an  officer  of  the  law,  and  asks  his  assistance,  it  would  seem 
to  be  the  duty  of  the  latter,  according  to  the  plainest  principles  of  duty 
and  justice,  to  decline  to  render  such  assistance,  and  to  take  such  steps 
as  wouK:  be  likely  to  prevent  the  commission  of  the  offense,  and  tend 
to  the  elevation  and  improvement  of  the  would-be  criminal,  rather 
than  to  his  farther  debasement.  Some  courts  have  gone  a  great  way  in 
giving  encouragement  to  detectives,  in  some  very  questionable  methods 
adopted  by  them  to  discover  the  guilt  of  criminals;  but  they  have  not 
yet  gone  so  far,  and  I  trust  never  will,  as  to  lend  aid  or  encouragement 
to  officers  who  may,  under  a  mistaken  sense  of  duty,  encourage  and  as- 
sist parties  to  commit  crime,  in  order  that  they  may  arrest  and  have 
them  punished  for  so  doing.  The  mere  fact  that  the  person  contem- 
plating the  commission  of  a  crime  is  supposed  to  be  an  old  offender 
can  be  no  excuse,  much  less  a  justification  for  the  course  adopted  and 
pursued  in  this  case.  If  such  were  the  fact,  then  the  greater  reason 
would  seem  to  exist  why  he  should  not  be  actively  assisted  and  en- 
couraged in  the  commission  of  a  new  offense  which  would  in  no  way 
tend  to  throw  light  upon  his  past  iniquities,  or  aid  in  punishing  him 
therefor,  as  the  law  does  not  contemplate  or  allow  the  conviction  or 
punishment  of  parties  on  account  of  their  general  bad  or  criminal  con- 
duct, irrespective  of  their  guilt  or  innocence  of  the  particular  offense 
charged  and  for  which  they  are  being  tried.  Human  nature  is  frail 
enough  at  best,  and  requires  no  encouragement  in  wrong-doing.  If  we 
cannot  assist  another  and  prevent  him  from  violating  the  laws  of  the 
land,  we  at  least  should  abstain  from  any  active  efforts  in  the  way  of 
leading  him  into  temptation.  Desire  to  commit  crime  and  opportunities . 
for  the  commission  thereof  would  seem  sufficiently  general  and  numer- 
ous, and  no  special  efforts  would  seem  necessary  in  the  way  of  encour- 
agement or  assistance  in  that  direction. 

A  Tennessee  Case. — In  Kemp  v.  State,  11  Humph.  320,  a  conviction 
for  larceny  of  a  slave  was  reversed;  because  notwithstanding  the  fact 
that  the  accused  himself  bad  originated  the  idea  of  the  theft,  yet  im- 
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piled  consent  by  the  owner  took  away  the  criminality  of  the  theft.  The 
case  is  stated  as  follows: 

"It  appears  from  the  evidence  of  John  C.  Pentecost,  and  the  prose- 
cutor Harrison,  that  on  the  night  of  the  12th  of  July,  1850,  the  said 
Pentecost  learned  that  the  prisoner  had  arranged  to  steal  Alfred,  and 
he  sent  him  to  his  master  to  tell  him  what  was  going  on,  and  Pente- 
cost told  Alfred  to  carry  out  the  agreement  between  himself  and  the 
]iiisoner,  ami  to  take  his  master's  horse  from  the  stable  and  go  to  the 
prisoner  on  the  penitentiary  road.  The  prosecutor  at  first  ordered  Al- 
fred to  go  to  the  back  yard,  but  upon  Pentecost  expostulating  with  him, 
and  offering  to  manage  the  affair,  the  prosecutor  consented,  and  him- 
self and  Charles  Nichol  went  out  on  tlie  penitentiary  tui'npike  road, 
where  it  was  understood  the  prisoner  and  Alfred  were  to  meet.  Alfred 
mounted  on  a  horse  and  rode  on,  Pentecost  and  several  others  in  liis 
company  following  after.  Alfred  and  the  prisoner  met  on  the  peni- 
tentiary turnpike  and  rode  on  together.  Harrison,  the  moster  of  Al- 
fred, and  Nichol  were  concealed  beyond  the  penitentiary,  and  as  the 
prisoner  and  Alfred  rode  up,  the  former  rode  ahead  of  them  in  the 
road:  whereupon  Alfred  fled  back  home,  and  the  prisoner  was  secured. 
Harrison  Inquired  of  the  prisoner  why  he  was  s'oaling  his  negro?  He 
said  he  was  not  trying  to  steal  the  boy.  He  was  then  asked  what  he 
was  doing  with  him.  To  wliich  he  replied,  it  was  then  too  late  to  talk 
about  it."    • 

Upon  this  statement  the  Supreme  Court  held: 

1.  That  the  slave  was  obeying  the  will  of  his  master;  and  that  al- 
though he  was  in  the  company  of  the  prisoner,  who  had  a  felonious  in- 
tent, yet  that  the  prisoner  had  no  control  over  him;  and  hence  he  was 
not  taken  out  of  the  master's  possession. 

2.  That  as  the  slave  was  not  in  a  situation  contrary  to  the  will  of  his 
master,  there  could  be  no  larceny. 

■  An  Alahama  Case. — In  Allen  v.  State,  40  Ala.  334,  the  facts  were  that 
the  accused  proposed  to  a  servant  a  plan  for  robbing  his  employer's 
ofBce  by  night.  The  servant  disclosed  the  plan;  and  his  employer  com- 
municated the  fact  to  the  police,  who  instructed  the  employer  to  fur- 
nish tlie  servant  with  keys  to  the  office  on  the  appointed  night.  The 
ser\-ant  and  the  prisoner  v/ent  together.  The  servant  opened  the  door 
with  the  key  and  both  entered.  Held,  that  there  could  be  no  convic- 
tion of  burglary.  The  court  further  held  that  as  the  evidence  indicated 
that  there  was  no  crime  committed  that  the  defendant  was  entitled  to 
his  immediate  discharge. 

A  California  Case. — In  People  v.  Collins,  34  Cal.  IS.^,  it  seemed  that 
the  accuKPd  had  there  originally  conceived  the  idea  of  entering  a  cer- 
tain building  in  the  night  time,  requesting  one  Parnell  to  assist  him. 
Parnell  immediately  informed  the  sheriff,  who,  after  consultation  with 
the  prosecuting  attorney,  advised  Parnell  to  co-operate  with  the  de- 
fendant and  carry  out  the  enterprise.  This  was  done.  Parnell  entered 
the  building,  took  marked  coins  and  handed  several  of  them  to  the  de- 
fendant. Held,  no  burglary  was  committed.  In  reversing  the  Judg- 
ment the  court  said: 

"If  the  act  of  Parnell  amounted  to  burglary,  the  sheriff  who  coun- 
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seled  and  advised  it  was  privy  to  the  offense;  but  no  one  would  seri- 
ously contend,  on  the  foregoing  facts,  that  the  sheriff  was  guilty  of 
burglary.  The  evidence  for  the  prosecution  showed  that  no  burglary 
was  committed  by  Parnell,  for  want  of  a  felonious  intent,  and  the  de- 
fendant could  not  have  been  privy  to  a  burglary  unless  one  was  com- 
mitted." 

A  Texas  Case. — In  Speiden  v.  State,  3  Tex.  App.  156,  the  court  states 
the  case  as  follows: 

"Pinkerton's  detective  agency,  at  Chicago,  Illinois,  obtained,  by  some 
means,  a  number  of  letters  and  postal  cards  written  by  the  defendant, 
from  Dallas,  to  a  friend  in  Chicago,  urging  him  to  come  to  Dallas  and 
join  him  in  breaking  into  and  robbing  some  of  the  banks  in  the  latter 
city.  It  appears  that  Pinkerton  forwarded  those  letters  to  John  Kerr, 
a  banker  of  Dallas,  who  Immediately  called  a  meeting  of  the  bankers 
of  the  city  and  submitted  the  matter  to  them.  The  result  of  this  meet- 
ing was  that  the  bankers  requested  Pinkerton  to  send  a  detective  to 
Dallas  to  work  up  the  case.  Deroso,  a  sergeant  of  Pinkerton's  force, 
came,  and,  after  an  interview  with  the  bankers,  sent  back  to  Chicago 
for  Wood  and  McGuire,  two  detective  aids,  who  were  to  represent  them- 
selves to  the  defendant  as  professional  burglars,  and  induce  him  to 
enter  some  bank  building  in  the  night  time,  when  they  would  procure 
his  arrest. 

"After  the  arrival  of  Wood  and  McGuire,  they  set  to  work  to  carry 
out  this  plan,  keeping  in  constant  communication  with  Deroso,  and, 
through  him,  with  the  bankers,  who  were  kept  constantly  informed  as 
to  the  plans  and  movements  of  the  parties.  Finally,  it  was  agreed  on 
all  hands  that  the  banking  house  of  Adams  &  Leonard  should  be  broken 
into  on  Sunday  night.  Adams  &  Leonard  agreed  to  the  arrangement, 
and  the  detectives  were,  in  the  adventure,  working  in  their  employ. 

"Pursuant  to  the  plan  agreed  upon,  Deroso,  Hereford,  a  deputy  sheriff 
of  Dallas  County,  a  Mr.  Mixon,  United  States  deputy  marshal,  and  an- 
other party,  entered  and  took  possession  of  the  bank  during  the  day- 
time, about  two  or  three  o'clock  on  Sunday,  to  remain  therein  until  the 
burglary  was  effected  and  the  defendant  was  arrested.  About  one 
o'clock  at  night  the  back  door  of  the  bank  was  forced  open  by  the  two 
detectives.  Wood  and  McGuire,  who  came  in,  spoke  to  the  concealed 
parties,  and  went  into  the  vault;  when,  after  remaining  about  an  hour, 
Wood  went  out,  told  Speiden,  the  defendant,  they  wanted  more  help, 
and  returned  in  a  short  time,  and,  coming  in,  closed  the  door  after 
him.  In  a  minute  or  two  Speiden  came  in  and  closed  the  door,  when 
the  officers  arrested  him." 

After  reviewing  several  authorities  the  opiniou  concludes  as  follows: 

"In  the  case  at  bar  the  detectives  cannot  be  considered  in  any  other 
light  than  as  the  servants  and  agents  of  the  bankers,  Adams  &  Leonard. 
They,  the  detectives,  had  the  legal  occupancy  and  control  of  the  bank; 
two  of  them  made  arrangements  with  defendant  to  enter  it;  and  de- 
fendant, when  arrested,  had  entered  the  bank  at  the  solicitation  of 
those  detectives,  who  were  rightfully  in  possession,  with  the  consent 
of  the  owners.  This  cannot  be  burglary  In  contemplation  of  law,  how- 
ever much  the  defendant  was  guilty  in  purpose  and  inten;. 
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"The  Judgment  of  the  lower  court  must  be  reversed  and  the  cause 
remanded." 

Another  Texas  Case. — In  O'Brien  v.  State,  6  Tex.  App.  665,  the  ac- 
cused bad  been  convicted  under  an  Indictment  based  on  article  307,  of 
the  Criminal  Code,  charging  that  he  had  offered  a  bribe  to  a  deputy 
sheriff  to  cause  the  release  of  a  prisoner.  The  court,  in  reversing  the 
judgment,  said: 

"Where  the  oflicer  first  suggests  his  willingness  to  a  person  to  accept 
a  bribe  to  release  a  prisoner  In  his  charge,  and  thereby  originates  the 
criminal  intent,  and  apparently  joins  the  defendant  in  a  criminal  act 
first  suggested  by  the  officer,  merely  to  entrap  the  defendant,  the  case 
is  not  within  the  spirit  of  said  article  307,  of  the  Criminal  Code.  The 
question  here  presented  is  one  of  great  difficulty,  we  are  free  to  admit." 

i.  Florida  Case. — In  Lowe  v.  State,  44  Fla.  449,  32  So.  Rep.  956,  de- 
cided September  24,  1902,  the  following  two  paragraphs  appear  in  the 
syllabus  by  the  court: 

"2.  A  taldng  by  the  voluntary  consent  of  the  owner,  or  his  author- 
ized servant  or  agent,  even  though  with  a  felonious  intent,  does  not 
constitute  larceny.  ' 

"3.  Where  the  criminal  design  to  steal  originates  with  the  accused, 
and  the  owner  of  the  property  stolen  does  not,  in  person  or  by  an 
agent  or  servant,  suggest  the  design,  nor  actively  urge  the  accused  on 
to  the  conmiission  of  the  crime,  the  mere  fact  that  such  owner,  sus- 
pecting that  the  accused  intends  to  steal  his  property,  in  person  or 
through  an  agent  or  servant,  exposes  the  property,  or  neglects  to  pro- 
tect It,  or  furnishes  facilities  for  the  execution  of  the  criminal  design, 
under  the  expectation  that  the  accused  will  take  the  property  or  avail 
himself  of  the  facilities  furnished,  will  not,  in  law,  amount  to  a  con- 
sent to  the  taking,  even  though  the  agent  or  servant  of  such  owner  by 
his  Instructions  appears  to  co-operate  in  the  execution  of  the  crime." 

Although  this  is  a  recent  case,  we  do  not  give  the  opinion,  as  there 
is  nothing  in  it  that  would  add  to  the  statement  made  in  the  official 
syllabus.    The  judgment  was  reversed. 

A  Xortli  Carolina  Case. — In  State  v.  Adams,  115  N.  C.  775,  20  S.  E. 
Rep.  722,  William  Adams  and  Susan  Adams,  his  wife,  had  been  con- 
victed upon  an  indictment  for  larceny  of  cotton.  It  appeared  by  the 
evidence  that  the  accused  had  contemplated  stealing  cotton  from  one 
Palmer;  and  had  requested  Julia  Harris,  a  servant  of  Palmer,  to  assist 
them;  but  she  betrayed  them.  The  cotton  house  was  watched  for  sev- 
eral nights;  and  then  Julia  Harris  was  sent  to  deliver  a  sack  of  cotton 
to  William  Adams,  with  information  that  another  sack  was  at  a  par- 
ticular place  in  the  cotton  house.  Adams  came  and  took  the  other 
sack.  The  next  night  the  servant  told  Susan  Adams  where  she  had 
placed  a  saclc  of  cotton  about  fifty  yards  from  the  cotton  house.  Susan 
Adams  took  this  sack  of  cotton.  In  the  court  below  the  State  elected 
to  stand  upon  the  act  of  William  Adams  in  taking  the  cotton  on  Wed- 
nesday night.  Counsel  for  the  defendant  insisted  that  the  court  should 
instruct  the  jury  that  there  was  no  evidence  of  a  conspiracy;  nor  was 
there  evidence  sufficient  to  convict  either  of  the  defendants;  but  the 
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court  overruled  these  requests.     In  reversing  the  conviction  the  Sn- 
preme  Court  said: 

"The  court  correctly  told  the  jury  that  'If  there  was  the  guilty  in- 
tent  previously  formed  by  the  defendant  to  steal  certain  property,  and 
he  carried  out  ouch  design  previously  formed,  he  Is  guilty,  notwith- 
standing the  owner  of  the  property  was  advised  of  the  intended  lar- 
ceny, appointed  agents  to  watch  him  and  could  have  prevented  the 
thel't,  but  did  not  do  so,  and  allowed  him  to  commit  the  theft,  with  a 
view  of  having  hlra  subsequently  punished.'  It  was  error,  however, 
further  to  tell  them  that  if  there  was  the  previous  intent  to  steal,  the 
defendant  would  be  guilty,  notwithstanding  the  owner's  agent  had  told 
a  servant  to  go  to  the  defendant's  hou-ie  and  persuade  him  to  come  and 
.steal  the  sack.  Dodd  v.  Hamilton,  4  N.  C.  471;  Utate  v.  Jernayan,  4 
N.  C.  483.  It  was  also  error  to  refuse  the  fifth  prayer  for  Instruction- 
'That  larceny  cannot  be  committed  when  the  owner,  through  his  agent, 
consents  to  the  taking  and  asportation,  though  such  consent  was  given 
for  the  purpose  of  apprehending  the  felon,'  and  liltewise  the  sixth 
prayer:  'That  larceny  cannot  be  committed  unless  the  tiling  be  taken 
against  the  will  of  the  owner.'  The  object  of  the  law  is  to  prevent  lar- 
ceny by  punishing  it,  not  to  procure  the  commission  of  a  larceny  that 
the  defendant  may  be  punished." 

A)i  Illinois  Case.— Love  v.  People,  IGO  111.  501,  43  N.  E.  Rep.  710,  32 
L.  R.  A.  139.  In  the  latter  part  of  1894  and  early  part  of  1895  several 
rolfberies  and  burglaries  occurred  in  the  city  of  Momenco.  A  detective 
agency  of  the  city  of  Chicago  was  employed,  and  It  sent  a  detective  to 
investigate  and  ferret  out  the  criminals.  The  detective  suspected  cer- 
tain persons,  and  suggested  to  them  that  they  should  engage  in  the 
commission  of  various  crimes.  The  court  says:  "Day  after  day  and 
night  after  night  his  efforts  were  not  directed  to  the  arrest  of  crim- 
inals, but  his  mental  powers  and  robust  health,  with  the  use  of  money, 
were  directed  towards  an  effort  to  make  criminals  of  these  young  men. 
With  plenty  to  drink  and  smoke  and  eat  at  his  expense,  he  sought  to 
undermine  and  dazzle  their  mental  and  moral  strength  and  lead  them 
into  the  commission  of  crime.  Ambitious,  doubtless,  to  succeed  in  his 
chosen  pursuit,  with  him  the  conviction  of  those  theretofore  guilty  was 
less  an  object,  than  that  he  might  fasteji  on  some  one  the  commission 
of  a  crime.  If  he  could  make  the  criminal  and  induce  the  coi.. mission 
of  the  crime  and  cause  the  arrest  of  the  actor,  or  throw  around  him 
a  web  of  circumstances  that  would  lead  to  conviction,  it  would  redound 
to  the  glory  of  his  chief  and  cause  his  advancement.  With  him  the 
end  justified  the  means,  and  the  reputation  of  the  agency  to  which  he 
belonged  and  his  own  advancement  were  apparently  hi."?  object.  Such 
means  and  agents  are  more  dangerous  to  the  welfare  of  society  than 
are  the  crimes  they  were  intended  to  detect  and  the  criminals  they  were 
to  arrest." 

A  plan  was  laid  to  burglarize  the  ofl^ice  of  one  Hoag.  Hoag  knew  that 
his  oflice  was  to  be  entered  and  his  safe  opened  and  acted  in  concert 
with  the  detectives.  The  detective  took  a  leading  part  in  the  transac- 
tion that  followed.  The  office  was  entered  and  money  taken.  Shortly 
after  Love  was  arrested  and  marked  money  was  found  upon  him.  He 
was  convicted,  but  the  Supreme  Court  reversed  the  judgment,  citing 
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several  authorities  to  the  effect  that  no  burglary  was  committed.  In 
the  closing  part  of  the  opinion  the  court  said: 

"Strong  meh  are  sometimes  unprepared  to  cope  with  temptation  and 
resist  encouragement  to  evil  when  financially  embarrassed  and  im- 
poverished. A  contemplated  crime  may  never  be  developed  into  a 
consummated  act.  To  stimulate  unlawful  Intentions  for  the  purpose 
and  with  the  motive  of  bringing  them  to  maturity  so  the  consequent 
crime  may  bo  punished,  is  a  dangerous  practice.  It  Is  safer  law  and 
sounder  morals  to  hold,  where  one  arranges  to  have  a  crime  committed 
against  his  property  or  himself,  and  knows  that  an  attempt  is  to  bo 
made  to  encourage  others  to  commit  the  act  by  one  acting  in  concert 
with  such  owner,  that  no  crime  is  thus  committed.  The  owner  and  his 
agent  may  wait  passively  for  the  v/ould-be  criminal  to  perpetrate  the 
offense,  and  each  and  every  part  of  it,  for  himself,  but  they  must  not 
aid,  encourage  or  solicit  him  that  they  may  seek  to  punish." 

It  will  be  noticed,  that  although  in  this  instance,  the  detective  orig- 
inated the  scheme,  yet,  that  the  doctrine  announced  applies  to  that  class 
of  cases  where  the  accused  in  the  first  instance  supgosts  the  rommis- 
slon  of  a  crime.  There  is  a  striking  similarity  between  the  oiM'  "i  in 
tills  case  and  that  of  Williams  v.  Utate,  55  Ga.  391,  1  Am.  Crini.  Rep. 
413,  quoted  from  in  the  Warjlialtcr  Case  in  the  present  volume. 

Another  IUi)wis  Case. — The  case  of  City  of  Evanston  v.  Myers,  172 
HI.  2(16,  50  N.  E.  Rep.  204,  Is  not  in  full  harmony  with  the  Love  Case; 
but  the  o))lv  authority  cited  in  the  opinion  is  that  of  Grimm  v.  United 
States  (which  will  be  reviewed  hereafter),  where  the  Supreme  Court 
of  the  United  States  ratified  the  trick  of  a  postofflce  inspector  in  secur- 
ing obscene  pictures  to  be  sent  through  the  mail  for  the  purpose  of 
prosecuting  the  sender.  In  the  case  of  City  of  Evanston  v.  Myers,' a 
prosecution  had  been  brought  before  a  justice  of  the  peace  of  Evanston 
upon  a  charge  of  selling  beer  contrary  to  an  ordinance.  The  justice 
imposed  a  fine  and  the  case  was  appealed  to  the  Criminal  Court  of 
Cook  County  and  tried  before  Judge  Brentano,  who  gave  judgment  in. 
favor  of  the  defendant;  because  the  sale  of  the  beer  was  induced  by 
dete.-'tlves  In  the  employ  of  the  city  of  Evanston.  An  appeal  was  taken 
to  the  Appellate  Court,  which  affirmed  the  judgment  of  .Judge  Brentano 
(70  III.  App.  205) ;  but  upon  appeal  to  the  Supreme  Court,  the  judg- 
ments of  both  the  Criminal  Court  and  Appellate  Court  were  reversed. 
The  reasoning  of  the  Appellate  Court  is  in  line  with  the  general  cur- 
rent of  authorities;  and  as  the  reports  of  that  court  are  of  limited  cir- 
culation, we  will  here  give  the  opinion  In  full: 

The  Appellate  Court  Case. — City  of  Evanston  v.  Myers,  70  III.  App. 
204. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the  court: 

The  offense  for  which  appellee  was  prosecuted  was  one  induced  by 
the  city  of  Evanston.  It  is  quite  true  that  there  is  rp'^pon  to  believe 
that  appellee  was  ready  and  willing  to  violate  the  ordinance,  without 
being  solicited  by  the  city  to  do  so;  this  is  not,  however,  sufficient  to 
constitute  an  offense.  Parties  cannot  be  convicted  of  criminal  offenses 
merely  because  they  have  the  ability  and  are  suspected  of  a  willingness 
to  violate  the  law. 

It  appears  that  the  city  employed  two  minors,  furnished  them  with 


t;  J  I  ! . 


M'l' 


300 


AMERICAN  CUIMINAL  UEPOBTS. 


money  with  which  to  buy  beer  of  appellee,  and  this  having  l)Pon  done, 
permitted  these  boys  to  go  to  an  ice  house  behind  a  church  and  drink 
the  beer. 

The  act  of  appellee  was  induced  by  appellant.  Indeed,  it  Is  not  too 
much  to  say  that  appellant  not  only  induced,  but  sought  to  have  ap- 
pellee violate  its  ordinance.  Having  procured  the  commls.slon  of  an 
offense,  appellant  now  seeks  to  compel  the  payment  of  monoy,  a  fine, 
to  it;  to  reap  a  reward  for  its  diligence  in  inducing  appellee  not  only 
to  violate  its  ordinance,  but  the  law  of  the  State  against  selling  liquor 
to  minors. 

The  distinction  between  employing  detectives  to  ferret  out  ami  as- 
certain who  has  been  guilty  of  crime,  and  endeavoring  to  bring  about 
the  commission  of  criminal  acts,  is  so  obvious  as  not  to  require  com- 
ment. 

The  ordinance  forbids  the  giving  away  of  cider,  welss  beer,  or  any 
vinous,  fermented  or  malt  liquor.  Cau  It  be  claimed  that  the  city  could 
Impose  a  fine  upon  one  who  at  its  request  gave  wine  or  cider  to  a  guest? 

Wo  do  not  mean  to  bo  understood  as  intimating  that  if  a  citizen  of 
Evanston  purchased  beer  within  the  city,  or  received  it  as  a  gift,  the 
vendor  or  donor  may  not  be  convicted,  although  the  object  of  the  re- 
cipient in  receiving  was  to  prosecute  him  from  whom  the  intoxicant 
was  obtained. 

Neither  a  public  officer  nor  a  municipality  may  procure  or  encourage 
the  commission  of  crime.  Love  v.  People,  160  111.  501;  launders  v. 
People,  38  Mich.  222;  United  States  v.  ^Yhitticr,  5  Dill.  35;  M'illiamsv. 
State  of  Georgia,  55  Ga.  395;  People  v.  McCord,  76  Mich.  20G. 

The  judgment  of  the  Criminal  Court  Is  affirmed. 

The  Orimm  Case. — Grimm  v.  United  States,  156  U.  S.  604,  15  Sup.  Ct, 
Rep.  470.  In  this  case  the  Supreme  Court  of  the  United  States  sus- 
tained a  conviction  for  sending  obscene  literature  and  pictures  through 
the  mail;  although  it  appeared  that  they  were  sent  to  a  flctitlous  ad- 
dress in  answer  to  a  decoy  letter  from  a  postofllce  inspector.  In  passing 
upon  this  feature  of  the  case  the  court  said: 

"A  final  matter  complained  of  grows  out  of  these  facts:  It  appears 
that  the  letters  to  defendant — the  one  signed  'Herman  Huntress,'  de- 
scribed In  the  second  count,  and  one  signed  'William  W.  Waters,'  de- 
scribed in  the  fourth  count — were  written  by  Robert  W.  McAfee;  that 
there  were  no  such  persons  as  Huntress  and  Waters;  that  McAfee  v.as 
and  had  been  for  years  a  postoffice  inspector  in  the  employ  of  the 
United  States,  and  at  the  same  time  an  agent  of  the  Western  Soriciy 
for  the  Suppression  of  Vice;  that  for  some  reasons  not  disclosed  by  the 
evidence  McAfee  si.spected  that  defendant  was  engaged  In  the  business 
of  dealing  in  obscene  pictures,  and  took  this  method  of  securing  evi- 
dence thereof;  that  after  receiving  the  letters  written  by  defendant, 
he,  in  the  name  of  Huntress  and  Waters,  wrote  for  a  supply  of  the 
pictures,  and  received  from  defendant  packages  of  pictures  which  were 
conceded  to  be  obscene.  Upon  these  facts  it  is  Insisted  that  the  con- 
viction cannot  be  sustained,  because  the  letters  of  defendant  were  de- 
posited in  the  mails  at  the  instance  of  the  Government,  and  through 
the  solicitation  of  one  of  its  officers;  that  they  were  directed  and  mailed 
to  fictitious  persons,  that  no  intent  can  be  imputed  to  defendant  to 
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convey  Information  to  other  than  the  persons  named  In  the  letters  sent 
by  blra,  and  that  as  they  were  fiutitious  persons  there  could,  in  law, 
be  no  Intent  to  give  information  to  any  one.  This  objection  was  prop- 
erly ovorniled  by  the  trial  court.  There  has  been  much  discussion  as 
to  the  relations  of  detectives  to  crime,  and  counsel  for  defendant  re- 
lies upon  tho  cases  of  United  Statea  v.  Whittier,  5  Dill.  35;  United 
atatcs  V.  Mnlthcws,  35  Fed.  Rep.  890;  United  Utates  v.  Ailams,  CD  Fed. 
Rep.  674;  ^^aititdera  v.  People,  38  Mich.  218,  In  support  of  the  conten- 
tion that  no  conviction  can  bo  sustained  under  the  facts  in  this  case. 

"It  is  unnecessary  to  review  these  cases,  and  It  is  enough  to  say 
that  wo  do  not  think  they  warrant  the  contention  of  counsel.  It  does 
not  appear  tli.nt  It  was  the  purpose  of  the  postofTlce  Inspector  to  In- 
duce or  HoUcit  the  commission  of  a  crime,  but  It  was  to  ascertain 
whether  the  defendant  was  engaged  in  an  unlawful  business.  The 
mere  facts  that  the  letters  were  written  under  an  assumed  name,  an6 
that  he  was  a  Government  official — a  detective,  he  may  1)(^  called — du 
not  of  themselves  constitute  a  defense  to  the  crime  actually  committed. 
The  ofllcial,  suspecting  that  the  defendant  was  engaged  In  a  business 
offensive  to  good  morals,  sought  information  directly  from  hiiu,  and 
the  defendant,  responding  thereto,  violated  a  law  of  the  Unutd  States 
by  using  the  mails  to  convey  such  information,  and  he  cannot  piead  In 
defense  that  he  would  not  have  violated  the  law  if  inquiry  had  not 
been  made  of  him  by  such  government  official.  The  autnorides  In  sup- 
port of  this  proposition  are  many  and  well  considered.  Among  others 
reference  may  be  made  to  the  cases  of  Bates  v.  United  &talcs,  10  Fed. 
Rep.  92,  and  the  authorities  collected  in  a  note  of  Mr.  Wharton,  on 
page  97;  United  l^tates  v.  Moore,  19  Fed.  Rep.  39;  United  states  v. 
V/ight,  38  Fed.  Rep.  106,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Brown,  then  district  judge,  and  concurred  in  by  Mr.  Justice 
Jackson,  then  circuit  judge;  United  States  v.  Dorsey,  40  Fed.  Rep.  752; 
Commomcealth  v.  Baker,  155  Mass.  287,  in  which  the  court  held  that 
one  who  goes  to  a  house  alleged  to  be  liept  for  illegal  gaming,  and  en- 
gages in  such  gaming  himself  for  the  express  purpose  of  appearing  as 
a  witness  for  the  Government  against  the  proprietor,  is  not  an  accom- 
plice, and  the  case  is  not  subject  to  the  rule  that  no  conviction  should 
be  had  on  the  uncorroborated  testimony  of  an  accomplice;  People  v. 
Noelke,  94  N.  Y.  137,  In  which  the  same  doctrine  was  laid  down  as  to 
the  purchaser  of  a  lottery  ticket,  who  purchased  for  the  purpose  of 
detecting  and  punishing  the  vendor;  State  v.  Jansen,  22  Kan.  498,  in 
which  the  court,  citing  several  authorities,  discusses  at  some  length 
the  question  as  to  the  extent  to  which  participation  by  a  detective  af- 
fects the  liability  of  a  defendant  for  a  crime  committed  by  the  two 
jointly;  State  v.  Stickney,  53  Kan.  308.  But  it  is  unnecessary  to  mul- 
tiply authorities.  The  law  was  actually  violated  by  the  defendant;  ho 
placed  letters  in  the  postofflco  which  conveyed  information  as  to  where 
obscene  matter  could  be  obtained,  and  he  placed  them  there  with  a 
vlew^  of  giving  such  information  to  the  person  who  should  actually  re- 
ceive those  letters,  no  matter  what  his  name;  and  the  fact  that  the 
person  who  wrote  under  these  assumed  names  and  received  his  letters 
•was  a  Government  detective  in  no  manner  detracts  from  his  guilt." 

A  remarkable  feature  in  this  case  is,  that  aside  from  the  Federal  de- 
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cisions,  Saunders  v.  People,  38  Mich.  218,  Is  the  only  case  mentioned 
in  the  opinion,  as  being  unfavorable  to  the  conclusion  of  the  court.  i{ 
others  had  been  presented  in  argument,  it  is  probable  that  the  court 
would  have  mentioned  them  in  the  opinion.  It  does  not  seem  probable 
that,  had  the  court  been  advised,  or  cognizant,  of  the  great  range  ot 
authorities  upon  this  subject,  it  would  have  based  its  opinion  so  largely 
on  those  of  the  United  States  district  judges  whose  decisions  not  only 
should  not  be  received  as  authority  in  a  court  of  final  review,  but  may 
to  some  degree  have  been  influenced  by  the  surroundings  of  the  trial 
court,  together  with  the  acquaintance  naturally  existing  between  a  trial 
judge  and  other  Federal  ofBcials. 

In  the  official  report  of  the  case  the  briefs  of  counsel  are  not  re- 
viewed; accordingly,  it  does  not  appear  that  any  other  authorities  were 
cited,  than  those  in  the  opinion.  Had  the  case  been  fully  presented,  the 
court  might  have  arrived  at  a  different  conclusion. 

The  same  doctrine  was  followed  by  the  United  States  Supreme  Court 
in  the  following  cases:  Ooode  v.  United  States,  159  U.  S.  603;  Rosen  v. 
United  States,  161  U.  S.  29;  Andreics  v.  United  States,  102  U.  S.  420; 
Price  V.  United  States,  165  U.  S.  311;  but  they  were  really  based  upon 
the  Orimm  Case;  so  that  substantially  tbey  add  nothing  to  the  weight 
of  that  case. 

Liquor  Cases. — In  BJakie  v.  Linton,  18  Scottish  Law  Rep.  583,  it  was 
held  that  where  money  was  given  to  a  woman,  by  an  officer,  to  buy  in- 
toxicating liquor  for  the  purpose  of  instituting  a  proceeding  against  the 
seller,  that  no  action  could  be  maintained.  In  City  of  Chicago  v.  Ken- 
nedy, 27  Chi.  L.  News,  243,  6  Chi.  L.  J.  (monthly)  173,  Judge  Chetlain 
dismissed  a  prosecution  against  a  druggist,  based  upon  a  sale  of  liquor 
to  a  detective.  He  rendered  a  very  well  considered  opinion.  In  Peo- 
pie  V.  Murphy,  93  Mich.  41,  52  N.  W.  Rep.  1042,  the  Supreme  Court  of 
Michigan  held  that  where  a  private  individual,  without  any  prompt- 
ings from  an  official,  purchased  liquor  for  the  purpose  of  prosecuting 
the  seller,  that  such  entrapment  was  no  defense;  but  it  is  strongly  indi- 
cated in  the  opinion  that  the  rule  is  otherwise  when  the  act  is  done 
by,  or  through,  the  suggestion  of,  an  official;  a  distinction  not  noticed 
in  reviewing  cases  in  the  Grimm  Case. 

A  Colorado  Case. — Connors  v.  People,  18  Colo.  373,  33  Pac.  Rep.  159, 
25  L.  R.  A.  341,  36  Am.  St.  Rep.  295.  In  this  case  a  detective  becoming 
acquainted  with  some  parties  who  were  ready  and  willing  to  enter  into 
plans  for  robbing  express  trains,  entered  into  a  combination  and  agree- 
ment with  them  for  robbing  a  certain  express  train.  He  then  caused 
them  to  be  indicted  for  conspiracy.  They  were  convicted;  but  the  con- 
viction was  reversed  in  a  very  well-considered  opinion,  upon  the  ground 
that  the  doctrine  of  entrapment  applied  to  the  case;  and  in  fact,  there- 
fore, no  conspiracy  was  entered  into. 

Other  Authorities. — Clark's  Criminal  Law,  11;  East's  Crown  Law, 
735;  3  Rice  on  Evidence,  526;  Foster's  Crown  Law,  121;  United  States 
V.  Whittier,  5  Dill.  35;  United  States  v.  Adams,  59  Fed.  Rep.  674;  McOee 
V.  State,  66  S.  W.  Rep.  562;  Regina  v.  Johnston,  1  C.  &  M.  218;  Vomer 
V.  State,  72  Ga.  745. 

Approved  Instructions. — See  State  v.  Wt^halter,  in  present  volume, 
:and  "A  North  Carolina  Case,"  in  these  notes. 
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12  S.  D.  386—47  L.  R.  A,  566—81  N.  W.  Rep.  637. 

Decided  January  18,  1900. 

Bxtbamtion:*  Executive  warrant — Duty  of  court  on  habeas  corpus — 
Defective  accusation — Fugitive  from  justice  defined — Governor 
must  act  in  person. 

1.  A  person  cannot  be  extradited  unless  he  is  a  fugitive  from  justice 

and  has  been  charged  with  crime  in  the  State  from  which  he  fled. 

2.  The  executive  warrant   is  prima  facie  proof,  but  not  conclusive 

proof,  that  the  requirements  of  the  statute  were  complied  with 
before  the  issuance  of  the  warrant. 

3.  Upon  the  hearing  of  a  writ  of  habeas  corpus,  when  the  question  is 

properly  presented,  it  is  the  duty  of  the  court  to  inquire  into  the 
facts  as  to  whether  there  was  a  proper  showing  for  the  executive 
warrant. 

4.  The  affidavit  forming  the  accusation,  made  In  the  demanding  State, 

is  in  this  Instance  found  to  be  irregular,  both  in  substance  and 
form,  and  not  sufficient  to  constitute  a  basis  for  extradition  pro- 
ceedings. 

6.  The  accused  who  is  charged  with  defrauding,  left  tiie  State  of  Ne- 
braska and  came  to  South  Dakoti  at  the  request  of  the  persons 
said  to  have  been  defrauded.  He  returned  for  the  purpose  of  set- 
tlement and  then  again  left  by  requo='o,  as  he  previously  had  done. 
Held,  that  under  such  circumstances,  he  could  not  be  a  fugitive 
from  justice. 

fi.  On  the  Governor,  personally,  devolves  the  duty  of  examining  the 
papers,  passing  upon  their  validity,  etc.  This  cannot  be  delegated 
to  another  person;  and  as  in  this  case  the  warrant  purporting  to 
be  signed  by  the  Governor,  was  in  fact  signed  by  another  person, 
it  is  void. 

Appeal  from  the  Circuit  Court;  Lawrence  County;  Hon. 
Joseph  B.  Moore,  Judge. 

Grant  Ileatly  Tod,  upon  the  hearing  of  a  writ  of  habeas  cor- 
pus, was  remanded  in  the  custody  of  the  sheriff,  and  his  motion 
for  new  trial  hcing  overruled,  he  appeals.  Reversed,  and  an 
order  made  for  his  discharge. 

C.  E.  Davis,  for  the  appellant; 

John  L.  Pyle,  Attorney  General,  for  the  respondent. 

Corson,  J.    On  July  21, 1899,  Grant  Ileafley  Tod  presented 
a  petition  to  the  honorable  judge  of  the  Circuit  Court  of  the 
*See  EsTRADiTio.v  in  Table  of  Topics. 
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Eighth  Judicial  Circuit,  in  and  for  the  county  of  Lawrence,  set- 
ting forth  that  since  the  16th  day  of  September,  1898,  he  had 
been  a  resident  of  said  Lawrence  County ;  that  he  was  then  un- 
lawfully restrained  of  his  liberty  by  the  sheriff  of  Lawrence 
County,  who  claimed  some  right  to  retain  him ;  and  that  sncli 
detention  was  unlawful — and  praying  that  he  (said  petitioner) 
might  be  forthwitli  discharged  from  custody.     Thereupon  the 
said  cii'cuit  judge  issued  a  writ  of  habeas  corpus,  commanding 
the  said  sheriff  of  Lawrence  County  to  produce  before  him  the 
body  of  said  Tod,  together  with  the  cause  of  his  detention.   The 
sheriff  made  return  that  he  detained  the  petitioner  under  and 
by  virtue  of  an  extradition  warrant  purporting  t  >  be  issued  by 
the  Executive  of  this  State;  also,  a  warrant  of  arrest  purport- 
ing to  be  issued  by  the  said  Executive  of  this  State,  directed  to 
the  sheriff,  coroner,  or  any  other  peace  officer  of  Lawrence  or 
any  other  county  of  this  State ;  a  requisition  purporting  to  be 
issued  by  the  Executive  of  the  State  of  K'ebraska ;  and  a  warrant 
piirporting  to  be  issued  by  the  county  judge  of  York  County, 
State  of  Nebraska.     To  this  return  the  petitioner  interposed  a 
demurrer,  which  was  overruled.    Thereupon  the  petitioner  filed 
an  answer,  in  Avhich  he  denied  that  he  was  a  fugitive  from  jus- 
tice from  the  State  of  Nebraska,  and  alleged  "that  at  tlie  time 
of  leaving  the  State  of  Nebraska,  on  the  17th  day  of  Septomlier, 
1898,  your  petitioner  acted  through  the  request  of  the  ofiicors 
and  agents  of  the  York  !^[inillg  &  Development  Company,  Lim- 
ited; that  on  or  about  the  15th  day  of  May,  1899,  at  the  re- 
quest of  the  York  IVfining  &  Development  Company,  your  pe- 
titioner visited  the  City  of  York,  Nebraska,  and  while  there  all 
accounts  and  business  was  fully  and  finally  settled  and  approved 
by  the  said  company;  that  thereafter  your  petitioner  was  spe- 
cially requested  to  return  to  the  State  of  South  Dakota,  as  the 
employee  of  the  said  company,  and  thereupon  the  said  company 
purchased  and  delivered  to  this  petitioner  transportation  to  go 
from  the  City  of  York,  Nebraska,  to  the  City  of  Deadwood,  and 
it  was  in  pursuance  of  the  business  of  the  said  company,  and 
not  as  a  fugitive  from  justice  from  the  State  of  Nebraska  that 
your  petitioner  has  returned  to  the  State  of  your  petitioner's 
residence."    The  petitioner  further  alleged,  "upon  information 
and  belief,  that  the  warrant  set  forth  in  the  return  of  the  re- 
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spondent,  W.  I.  Lancaster,  the  agent  of  the  State  of  Nebraska 
to  receive  and  transport  your  petitioner  to  the  State  of  Ne- 
braska, and  the  warrant  in  said  return  directing  the  sheriff  of 
Lawrence  County,  South  Dakota,  to  arrest  your  petitioner,  were 
not  executed  by  his  excellency,  Andrew  E.  Lee,  Governor  of  the 
State  of  South  Dakota;  that  on  the  18th  day  of  July,  1899,  at 
the  time  said  warrants  purport  to  be  signed,  the  said  Andrew 
E.  Lee  was  at  the  town  of  Vermilion,  in  South  Dakota,  and 
never  saw  the  said  warrants,  or  either  of  them,  nor  did  he  upon 
that  day  see  the  agent  of  the  State  of  Nebraska,  W.  I.  Lancas- 
ter, or  read  the  requisition  of  the  Executive  of  the  State  of  Ne- 
braska requiring  the  surrender  of  your  petitioner  as  a  fugitive 
from  justice,  but  that  each  of  the  said  warrants  have  been  there- 
tofore signed  by  the  Governor  of  the  State  of  South  Dakota  in 
blank,  and  were  filled  out  by  other  persons  than  the  said  Gov- 
ernor of  the  State  of  South  Dakota,  and  that  the  said  papers 
were  never  read  or  seen  by  the  Executive  after  the  said  blanks 
were  filled  out,  and  before  the  same  were  delivered  to  W.  L 
Lancaster,  agent  of  the  State  of  Nebraska ;  and  for  the  reasons-, 
aforesaid  the  said  warrants,  and  each  of  them,  were  at  the- 
time  of  the  delivery  thereof,  and  at  all  times  have  been,  and' 
noAv  are,  illegal  and  void."  The  answer  also  contained  a  copy 
of  the  affidavit  or  complaint  alleged  to  have  been  made  before 
the  county  judge  of  York  County,  in  the  State  of  Nebraska, 
upon  which  the  requisition  of  the  Governor  of  the  State  of  Ne- 
braska was  based.  The  circuit  judge  at  the  close  of  the  hearing- 
mado  an  order  remanding  the  petitioner  to  the  custody  of  the 
said  sheriff.  A  motion  was  made  to  the  Circuit  Court  to  vacate 
and  set  aside  said  order,  and  to  grant  the  petitioner  a  new  trial, 
which  was  denied;  and  from  the  order  denying  the  same  the 
petitioner  has  appealed  to  this  court. 

The  counsel  for  the  petitioner  and  appellant  contends  (1)  that 
the  affidavit  or  complaint  upon  which  the  requisition  issued  by 
the  Governor  of  the  State  of  Nebraska  was  based  does  not 
charge  an  offense;  (2)  that  there  was  no  evidence  before  the 
Governor  of  this  State  or  before  the  court  tending  to  show  that 
he  was  a  fugitive  from  justice;  (3)  that  the  extradition  war- 
rant purporting  to  be  issued  by  the  Governor  of  this  State,  as 
well  as  the  warrant  for  his  arrest,  never  in  fact  having  been  is- 
Vou  XII— 20 
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sued  by  the  Executive  of  this  State  personally,  is  null  and  void  • 
and  (4)  if  there  was  any  proof  before  the  Executive  of  this 
State  tending  to  show  that  the  appellant  was  a  fugitive  from 
justice,  that  evidence  was  clearly  overcome  by  the  proof  of  the 
appellant  on  the  hearing  that  he  was  not  a  fugitive,  and  that  he 
was  not  a  subject  for  extradition  under  the  law  of  Congress. 
The  grounds  for  holding  the  appellant  and  remanding  him  to 
the  custody  of  the  sheriff  of  Lawrence  County  were  not  stated  by 
the  judge  in  his  order,  and  hence  what  those  grounds  M'ere  are 
matter  of  conjecture.  The  learned  circuit  judge  evidently  over- 
looked the  requirement  of  section  7843,  Comp.  Laws  {Habeas 
Corpiis  Act),  which  provides,  "It  shall  be  the  duty  of  the  court 
or  judge  remanding  him  to  make  out  and  deliver  to  the  sheriff 
or  other  person  to  whose  custody  he  shall  be  remanded,  an  order 
in  writing  stating  the  cause  or  causes  of  remanding  liim." 

The  attorney  general  takes  the  position  in  this  court  that  it 
was  not  competent  for  the  circuit  judge  to  proceed  further  in 
the  examination  of  the  case  upon  the  writ  of  habeas  corpus  than 
to  determine  whether  or  not  the  extradition  warrant  purporting 
to  have  been  issued  by  the  Executive  of  this  State  was  sufficient 
in  form,  and  stated  the  facts  required  to  be  stated  in  such  a 
warrant  to  authorize  the  appellant  to  be  held  and  taken  to 
the  State  of  Nebraska,  and  that  it  was  not  competent  for  the 
court  to  enter  into  an  investigation  as  to  whether  or  not  an  of- 
fense was  charged,  or  whether  or  not  the  appellant  was  a  fugi- 
tive from  justice,  or  whether  or  not  the  warrant  purjwrting  to 
he  issued  by  the  Grovernor  was  in  fact  issued  by  him.    Upon 
the  questions  presented  the  decisions  of  the  courts  have  not  heen 
in  entire  harmony,  but  we  are  of  opinion  that  the  weight  of  au- 
thority is  in  favor  of  the  doctrine  that  all  of  these  questions 
may  be  investigated  by  the  court  or  judge  authorized  to  issue 
the  writ  of  habeas  corpus,  and  that  it  his  duty  to  investigate 
them,  when  properly  presented,  and  that  he  is  not  conclusively 
bound  by  the  action  of  the  Executive  in  issuing  his  extradition 
warrant.    The  law  of  Congress  providing  for  the  extradition  of 
fugitives  from  justice  provides  as  follows :  "Whenever  the  ex- 
ecutive authority  of  any  State  or  Territory  demands  any  person 
as  a  fugitive  from  justice,  of  the  executive  authority  of  any 
State  or  Territory  to  which  such  person  has  fled,  and  produces 
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a  copy  of  an  indictment  found  or  an  affidavit  made  before  a 
magistrate  of  any  State  or  Territory,  charging  the  person  de- 
manded with  having  committed  treason,  felony  or  other  crime, 
certified  as  authentic  by  the  Governor  or  chief  magistrate  of  the 
State  or  Territory  from  which  the  person  so  charged  has  fled,  it 
shall  be  the  duty  of  the  executive  authority  of  the  State  or  Terri- 
tory to  which  such  person  has  fled  to  cause  him  to  be  arrested  and 
secured,  and  to  cause  notice  of  tlie  arrest  to  be  given  to  the  ex- 
ecutive authority  making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive,  and  to  cause  the 
fugitive  to  he  delivered  to  such  agent  when  he  shall  appear.  If 
no  such  agent  appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  All  costs  and  expenses 
incurred  in  tlie  apprehending,  securing  and  transmitting  siich 
fugitive  to  the  State  or  Territory  making  such  demand,  shall 
be  paid  by  such  State  or  Territoiy."  Section  5278,  Rev.  St 
F.  S.  Under  the  provisions  of  this  section  the  party  sought  to 
lie  extradited  must  be  charged  with  the  commission  of  a  crime, 
and  be  a  fugitive  from  justice,  to  authorize  the  Executive  of  the 
State  upon  whom  the  demand  is  made  to  issue  his  warrant. 

In  liohcHs  V.  Beilhj,  IIG  U.  S.  80,  6  Sup.  Ct.  291,  29  L. 
Ed.  54:4,  the  Supremo  Court  of  the  United  States  says:  "It 
must  appear,  therefore,  to  the  Governor  of  the  State  to  whom 
such  a  demand  is  presented,  before  he  can  lawfully  comply  with 
it:  First,  that  the  person  demanded  is  substantially  charged 
with  a  crime  against  the  laws  of  the  State  from  whose  justice 
he  is  alleged  to  have  fled,  by  an  indictment  or  an  affidavit  certi- 
fied as  authentic  by  the  Governor  of  the  State  making  the  de- 
mand ;  and,  second,  that  the  person  demanded  is  a  fugitive  from 
the  justice  of  the  State,  the  execiitive  authority  of  which  makes 
the  demand.  The  first  of  these  prerequisites  is  a  question  of 
law,  and  is  always  open  upon  the  face  of  the  papers  to  judicial 
inquiry,  on  an  application  for  a  discharge  under  a  writ  of  lia- 
heas  corpus.  The  second  is  a  question  of  fact,  which  the  Gov- 
ernor of  the  State  upon  whom  the  demand  is  made  must  decide, 
upon  such  evidence  as  he  may  deem  satisfactory.  How  far  his 
decision  may  bo  reviewed  judicially  in  proceedings  in  habeas 
corpus,  or  whether  it  is  not  conclusive,  are  questions  not  settled 
by  harmonious  judicial  decisions,   nor  by   any  authoritative 
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judgment  of  this  court.  It  is  conceded  that  the  determination 
of  the  fact  by  the  Executive  of  the  State  in  issuing  his  warrant 
of  arrest,  upon  a  demand  made  on  that  ground,  whether  the 
writ  contains  a  recital  of  an  express  finding  to  that  effect  or  not 
must  be  regarded  as  sufficient  to  justify  the  removal  until  the 
presumption  is  its  favor  is  overthrown  by  contrary  proof."  Ex 
parte  Eeggel,  114  U.  S.  642,  5  Sup.  Ct.  1148,  29  L.  Ed.  250, 
12  Am.  &  Eng.  Ency.  Law  (2d  ed.),  p.  601;  8  Ency.  PI  & 
Prac,  p.  823.  It  must  also  be  affirmatively  shown  that  he  is  a 
fugitive  from  justice,  and  such  fact  should  be  recited  in  the  ex- 
tradition warrant.  In  the  warrant  issued  in  this  case  the  onh' 
recital  upon  this  subject  is  that  the  "said  Grant  H.  Tod,  alleged 
to  be  within  the  jurisdiction  of  this  State,  is  a  fun;itive  from 
the  justice  of  the  State  of  Nebraska."  Undou1)tc(lIy  the  war- 
rant of  the  Governor  would  be  prima  facie  sufficient  to  prove 
that  all  the  necessary  pi'orequisites  of  the  statute  have  been  com- 
plied with  prior  to  its  issue  by  him,  but  this  prima  facia  ease 
may  be  overcome  by  competent  evidence  on  the  part  of  the  per- 
son sought  to  be  held  upon  the  habeas  corpus  proceeding.  Upon 
this  question  the  Supreme  Court,  in  Roberts  v.  Reilhj,  supra, 
says :  "To  be  a  fugitive  from  justice,  in  the  sense  of  the  act  of 
Congress  regulating  the  subject  under  consideration,  it  is  not 
necessary  that  the  party  charged  should  have  left  tlie  State  in 
which  the  crime  is  alleged  to  have  been  committed,  after  an  in- 
dictment found,  or  for  the  purpose  of  avoiding  a  prosq^ution 
anticipated  or  begun,  but  sin>ply  that,  having  within  a  State 
committed  that  which  by  its  laws  constitutes  a  crime,  when  he 
is  sought  to  be  subjected  to  its  criminal  process,  to  answer  for 
his  offense,  he  has  left  its  jurisdiction,  and  is  found  within  the 
territory  of  another." 

The  affidavit  in  this  case,  or  the  so-called  complaint,  made 
against  the  appellant  in  the  State  of  Nebraska,  is  apparently 
insufficient  to  warrant  the  holding  of  appellant,  and  his  extradi- 
tion to  the  State  of  Nebraska.  The  affidavit  or  complaint  is 
exceedingly  lengthy,  and  no  ue'^ful  purpose  would  be  subserved 
by  reproducing  it  in  this  opinioa.  The  authorities  are  quite 
harmonious  in  holding  that  the  affidavit,  indictment,  or  infor- 
mation upon  which  the  party  is  sought  to  be  held  must  charge 
a  public  offense ;  and,  as  we  have  seen,  this  is  a  question  of  law 
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for  the  judge  or  court  to  determine  upon  the  habeas  corpus  pro* 
ceeding.    -^n  this  case  the  complaint  or  affidavit  ia  entitled  as 
follows:  "In  the  District  Court  of  York  County,  Nebraska. 
State  of  Nebraska,  Plaintiff,  vs.  Grant  11.  Tod,  Defendant. 
Complaint.     State  of  Nebraska,  York  County — ss."     And  it 
proceeds:  "This  complaint  of  II.  C.  Page,  made  before  me, 
JI.  II.  Wildraan,  county  judge  of  said  county,  who,  being  first 
duly  sworn,  deposes  and  says  that  Grant  IT.  Tod  on  or  about 
the  15th  day  of  September,  1898,  in  the  county  of  Yoi-k,  State 
of  Nebraska,  intending  unlawfully  to  cheat  and  defraud  the 
York  Mining  &  Development  Company,  Limited,  did  then  and 
there  falsely,  knowingly,  designedly,  and  unlawfully  pretend," 
etc.  The  aflidavit  or  complaint  then  proceeded  to  set  out  certain 
pretenses  by  which  the  company  was  induced  to  enter  into  a 
contract  with  him  in  regard  to  certain  mining  operations  in 
Soutli  Dakota,  and  concludes  as  follows :  "Subscribed  and  sworn 
to  before  M.  M.  Wildman,  County  Judge.     Filed  July  14th, 
189!).    M.  M.  Wildman,  County  Judge."     It  was  also  shown 
on  the  hearing  that  by  the  laws  of  the  State  of  Nebraska  the 
County  Court  and  the  District  Court  are  different  courts  of 
record,  and  a  judge  of  one  of  said  coiirts  does  not  exercise  the 
firactions  of  a  judge  of  the  other,  or  interchangeably.    It  was 
furtlior  shown  that  informations  in  that  State  must  be  prose- 
cuted by  the  prosecuting  attorney.     It  will  th\i3  be  seen  that 
the  proceeding  is  a  very  irregular  one,  and  apparently  not  au- 
thorized by  the  laws  of  the  State  of  Nebraska.     But  in  addi- 
tion to  this  irregularity,  which  would  probably  vitiate  the  whole 
proceeding,  the  so-called  complaint  itself  Vould  seem  to  be  in- 
sufficient, in  that  it  states  no  public  offense.    But,  in  the  view 
we  talcc  of  the  case,  it  is  not  necessary  to  discuss  this  question 
at  this  time. 

On  the  hearing  of  the  habeas  corpus  proceeding  it  was  clearly 
shown  by  the  appellant  that  he  came  to  this  State  at  the  request 
of  the  said  mining  company,  and  in  May,  1899,  he  returned  to 
Nebraska  at  their  request,  and  had  a  final  settlement  with  the 
company,  and  again  returned  to  this  State,  upon  the  special  re- 
quest of  the  said  company.  Certainly  under  these  circum- 
stances the  appellant  could  not  be  regarded  as  a  fugitive  from 
justice.    Leaving  that  State,  and  coming  to  this  State  upon  the 
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request  of  the  party  alleged  to  have  been  defrauded,  remaining 
here  a  number  of  months  in  its  employ,  returning  to  that  State 
for  the  purpose  of  a  settlement,  and  again  coming  back  to  this 
State,  not  only  with  the  knowledge,  but  at  the  special  request 
of  the  said  company,  negatives  the  alleged  fact  that  he  is  n 
fugitive  from  justice.  \Miile  it  may  not  be  necessary,  to  make 
a  person  a  fugitive  from  justice,  that  he  should  leave  the  State 
where  the  offense  is  alleged  to  have  been  committed,  with  the 
intention  or  for  the  purpose  of  avoiding  a  prosecution,  still  we 
think  it  must  appear  that  he  left  the  State  without  the  knowl- 
edge or  consent,  actual  or  implied,  of  the  parties  alleged  to  have 
been  defrauded.  Liberal  as  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  is,  in  holding  parties  to  be  fugitives 
from  justice,  the  appellant  would  not  come  within  that  rule. 

It  was  also  shown  on  the  hearing  that  the  warrant  purporting 
to  be  signed  by  the  Executive  of  this  State  was  never  in  fact 
issued  by  him,  but  was  issTied  by  some  person  other  than  the 
Governor.  The  duty  of  examining  requisition  papers,  passing 
upon  their  validity,  and  issuing  his  warrant  devolves  upon  the 
Governor  personally.  It  is  a  power  that  cannot  be  delegated 
to  any  other  person.  The  liberty  of  the  citizen  is  involved,  and 
he  can  only  be  restrained  of  that  liberty  by  the  personal  act  of 
the  Governor,  iipon  whom  the  power  has  been  conferred  by  the 
Constitution  and  laws  of  the  United  States,  and  the  Constitu- 
tion and  laws  of  this  State.  The  execution  of  the  power  re- 
quires careful  examination  of  the  requisition  papers,  and  in- 
volves the  exercise  of  a  sound  judgment,  aided,  in  case  of  nec- 
essity, by  the  advice  of  the  attorney  general  of  the  State.  The 
liberty  of  the  citizen  would  be  in  great  danger  if  any  person 
could  be  allowed  to  issue  such  extradition  warrants  in  the  ab- 
sence of  the  Governor. 

We  are  clearly  of  the  opinion  that  the  Circuit  Judge  erred  in 
remanding  the  appellant  to  the  custody  of  the  sheriflp  of  La«'- 
rence  County,  and  that  the  Circuit  Court  erred  in  not  vacating 
and  setting  aside  the  order  made  by  the  circuit  judjio.  The 
order  of  the  Circuit  Court  is  reversed,  and  that  court  is  directed 
to  enter  an  order  discharging  the  appellant  from  custody. 


HYATT  V.  PEOPLE,  ETC.,  EX  REL.  CORKRAN.  Sll 

Hyatt  v.  People,  etc.,  ex  rel.  Coekran. 

188  U.  S.  691—23  Sup.  Ct.  Rep.  456—47  Law  Ed.  657. 

Decided  February  23,  1903. 

Extbadition:*  Fugitive  from  justice — Essentials  as  a  basis  for  a  requi- 
sition— Extradition  warrant — Review  by  lorit  of  habeas  corpus. 

1.  The  provisions  of  tlie  United  States  Constitution,  In  relation  to  in- 

terstate extradition,  is  not  self-acting;  but  was  made  operative  by 
the  act  of  Congress  of  February  12,  1793,  which  is  substantially 
retained  by  the  Revised  Statutes,  section  5278. 

2.  A  fugitive  from  justice  is  one  who  being  present  in  a  jurisdiction 

where  the  crime  is  committed,  flees  from  such  jurisdiction.  To  be 
constructively  present  is  not  sufficient;  for  one  who  was  not  actu- 
ally present,  cannot  fly  from  justice. 

3.  One  who  was  not  present  in  a  State  at  the  time  when  a  crime  was 

committed;  but  subsequently  entered  the  State  on  business  and 
then  left  it,  is  not  a  fugitive  from  justice. 

4.  An  extradition  warrant  should  not  issue,  unless  the  documents  pre- 

sented by  the  Governor  making  the  requisition,  show  that  the 
accused  was  present  in  the  demanding  State  at  the  time  of  the 
alleged  crime,  and  that  he  thereafter  fled  from  such  State,  and 
sought  refuge  in  the  State  upon  which  the  demand  is  made;  and 
that  he  is  lawfully  charged  by  indictment  found,  or  by  affidavit 
before  a  magistrate. 
6.  The  question  as  to  whether  the  person  so  demanded  is  substan- 
tially charged  with  a  crime  is  a  question  of  law  which  on  the  face 
of  the  papers  is  open  to  inquiry,  on  a  writ  of  habeas  corpus. 

6.  Whether  or  not  the  accused  is  a  fugitive  from  justice  is  a  question 

of  fact,  to  be  passed  upon  by  the  Governor  upon  whom  the  de- 
mand is  made. 

7.  The  exiiadition  warrant  is  but  prima  facie  authority  to  arrest  and 

hold  the  accused.  It  is  competent  for  the  accused,  upon  the  hear- 
ing of  a  writ  of  habeas  corpus,  to  show  by  conclusive  evidence,  or 
admissions  made,  that  the  warrant  was  issued  without  sufficient 
proof  on  the  assumption  of  simply  constructive  presence,  instead 
of  actual  presence,  within  the  demanding  State  at  the  time  of  the 
crimo  charged. 

8.  The  uncontradicted  evidence  of  the  relator,  being  that  he  was  not 

present  in  the  demanding  State  at  the  time  of  the  alleged  crime, 
which  fact  was  also  admitted  by  a  stipulation  of  counsel,  held, 
that  he  was  not  a  fugitive  from  justice,  and  that  the  extradition 
v/arrant  was  improperly  issued. 

9.  In  the  absence  of  proof  to  the  contrary,  the  date  of  the  alleged 

crime  as  charged  in  the  Indictment,  will  be  accepted  as  correct. 

♦See  Extradition  in  Table  of  Topics. 
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Error  to  the  Court  of  Appeals  of  the  State  of  New  York  to 
review  the  judgment  of  that  court  discharging  Charles  E.  Cork- 
ran  from  arrest  under  an  extradition  warrant.  {People  ex  rel 
Corkran  v.  Hyatt,  172  N.  Y.  17C,  64  N.  E.  Rep.  825,  GO  L.  R. 
A.  774.)    Argued  January  7,  1903.    Affirmed. 

Statement  by  Mr.  Justice  Peckham : 

This  proccdiug  by  habeas  corpus  was  commenced  by  the  re- 
lator, defendant  in  error,  to  obtain  his  discharge  from  imprison- 
ment by  the  plaintiff  in  error,  the  chief  of  police  in  the  city  of 
Albany,  State  of  New  York,  who  held  the  relator  by  means  of 
a  warrant  issued  in  extradition  proceedings  by  the  Governor  of 
New  York.  The  justice  of  the  Supreme  Court  of  New  York, 
to  whoTH  the  ]>etitioii  for  the  writ  was  addressed,  and  also,  upon 
appeal,  tlie  Appellate  Division  of  the  Supreme  Court  of  Ifew 
York,  refused  to  grant  the  relator's  discharge,  but  the  Court  of 
Appeals  reversed  their  orders  and  discharged  him.  172  N.  Y. 
17G,  G4  N.  E.  Rep.  825.  A  writ  of  error  has  been  taken  from 
this  court  to  review  the  latter  judgment. 

The  relator  stated  in  his  petition  for  the  writ  that  ho  was  ar- 
rested and  detained  by  virtue  of  a  warrant  by  the  Governor  of 
New  Y^'ork,  granted  on  a  requisition  from  the  Governor  of  Ten- 
nessee, reciting  that  relator  had  been  indicted  in  that  State  for 
tlie  crime  of  grand  larceny  and  false  pretenses,  and  that  he  was 
a  fugitive  from  the  justice  of  that  State;  that  the  warrant  under 
which  he  was  held  showed  that  the  crimes  with  which  he  was 
charged  were  committed  in  Tennessee,  and  the  relator  stated 
that  nowhere  did  it  apear  in  the  papers  that  he  was  personally 
present  within  the  State  of  Tennessee  at  the  time  the  alleged 
crimes  were  stated  to  have  been  committed ;  that  the  Governor 
had  no  jurisdiction  to  issue  his  warrant,  in  that  it  did  not  ap- 
])ear  before  him  that  the  relator  was  a  fugitive  from  the  justice 
of  the  State  of  Tennessee,  or  had  fled  therefrom ;  that  it  did  not 
appear  that  there  was  any  evidence  that  relator  was  personally 
or  continuously  present  in  Tennessee  when  the  crimes  were  al- 
leged to  have  been  committed ;  that  it  appeared  on  the  face  of 
the  indictments  accompanying  the  requisitions  that  no  crime 
under  the  laws  of  Tennessee  was  charged  or  had  been  commit- 
ted.   Upon  this  petition  the  writ  was  issued  and  served. 

The  return  of  the  plaintiff  in  error,  the  chief  of  police,  was 
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to  the  effect  that  the  relator  was  held  by  virtue  of  a  warrant  of 

the  Governor  of  New  York,  and  a  copy  of  it  was  annexed. 

The  Governor's  waiTant  reads  as  follows: 
State  of  New  Yohk,  ) 

Executive  Chamber.    3 

The  Governor  of  the  State  of  New  York  to  the  chief  of  po- 
lice, Albany,  N.  Y.,  and  the  sheriffs,  nndershcriffs,  and  other 
officers  of  and  in  the  several  cities  and  counties  of  this  State 
authorized  by  subdivision  1  of  section  827  of  the  Code  of  Crim- 
inal Procedure  to  execute  this  warrant : 

It  having  been  represented  to  me  by  the  Governor  of  the  State 
of  Tennessee  tliat  Charles  E.  Corkran  stands  charged  in  that 
State  with  having  committed  therein,  in  the  coimty  of  David- 
son, the  crimes  of  larceny  and  false  pretenses,  which  the  said 
Governor  certifies  to  be  crimes,  under  the  laws  of  the  said  State, 
and  that  the  said  Charles  E.  Corkran  has  fled  therefrom  and 
taken  refuge  in  the  State  of  New  York ;  and  the  said  Governor 
of  the  State  of  Tennessee  having,  pursuant  to  the  Constitution 
and  laws  of  the, United  States,  demanded  of  me  that  I  cause 
the  said  Charles  E.  Corkran  to  be  arrested  and  delivered  to 
Vernon  Sharpo,  who  is  duly  authorized  to  receive  him  into  his 
custody  and  convey  him  back  to  the  said  State  of  Tennessee; 
which  said  demand  is  accompanied  by  copies  of  indictment  and 
other  documents  duly  certified  by  the  said  Governor  of  the 
State  of  Tennessee  to  be  authentic  and  duly  authenticated  and 
charging  the  said  Charles  E.  Corkran  with  having  committed 
the  said  crimes  and  fled  from  the  said  State  and  taken  refuge 
in  the  State  of  New  York. 

You  are  hereby  required  to  arrest  and  secure  the  said  Charles 
E.  Corki'an  wherever  he  may  be  found  within  this  State  and 
thereafter  and  after  compliance  with  the  requirements  of  sec- 
tion 827  of  the  Code  of  Criminal  Procedure  to  deliver  him 
into  the  custody  of  the  said  Vernon  Sharpe,  to  be  taken  back 
to  the  said  State  from  which  he  fled,  pursuant  to  the  said  requi- 
sition ;  and  also  to  return  this  warrant  and  make  return  to  the 
executive  chamber  within  thirty  days  from  the  date  hereof  of 
all  your  proceedings  had  thereunder,  and  of  the  facts  and  cir- 
cumstances relating  thereto. 

Given  under  my  seal  and  the  privy  seal  of  the  State,  at  the 
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cnpital  in  tlio  city  of  Albany,  this  13th  day  of  "^fa^ch,  in  tho 
year  of  our  Lord  one  thousand  nine  hundred  and  two. 

[l.  s.]  B.  B.  Odell,  Jr. 

By  tho  Governor:    Jnuics  Q.  Gmhain, 

Secretary  to  tho  Governor. 

^0  otlier  paper  was  returned  by  tho  chief  of  police  bearing 
upon  his  right  to  detain  tho  relator.  Upon  tho  filing  of  tho  re- 
turn tho  relator  traversed  it  in  an  affidavit,  in  which  ho  denied 
that  ho  had  committed  either  tho  crime  of  larceny  or  false  pre- 
tenses, or  any  other  crime,  in  tho  State  of  Tennessee.  IIo  de- 
nied that  he  was  within  tho  State  of  Tennessee  at  the  times  men- 
tioned in  the  indictment  upon  which  the  requisition  of  tho  Gov- 
ernor Avas  issued ;  he  alhged  that  he  had  read  the  indictments 
before  the  Governor  of  the  State  of  New  York,  upon  which  the 
warrant  of  arrest  was  issued,  and  that  they  charged  him  with 
the  commission  of  the  crime  of  larceny  and  falso  pretenses  on 
the  20th  and  30th  days  of  April,  the  8th  day  of  :May,  and  the 
17th  and  the  2-lth  days  of  June,  1901.  Tho  relator  in  his  affi- 
davit also  assorted  that  ho  was  not  in  tho  State  of  Tcnnosseo 
at  any  time  in  the  months  of  !March,  April,  Alay  or  June,  or 
at  any  time  for  more  than  a  year  prior  to  the  month  of  March, 
1901,  and  he  denied  that  he  had  fled  from  the  State  of  Tennes- 
see, or  that  he  was  a  fugitive  from  the  justice  of  that  State. 
lie  further  therein  stated  that  ho  had  heard  read  tho  pajievs  a'' 
companying  tho  recpiisition  of  the  Governor  of  Tenncss(  " 
Governor  of  New  \ork,  and  that  those  papers  did  :  aiu 

any  evidence  or  proof  that  he  had  been  in  the  State  .  i'eanes- 
see  at  any  stated  time  sirce  the  2Gth  and  27th  days  oi  May. 
1899,  and  they  contained  no  evidence  or  proof  that  he  was  ii. 
the  State  of  Tennessee  on  any  day  in  any  of  the  months  set 
forth  in  the  indictments  when  the  crime  or  crimes  were  alleged 
to  have  been  committed. 

Upon  the  hearing  the  following  paper,  signed  by  the  respect- 
ive attorneys  for  the  parties,  was  filed: 

"It  is  conceded  that  the  relator  was  not  within  the  State  of 
Tennessee  between  the  1st  day  of  May,  1899,  and  the  first  day 
of  July,  1901.  It  is  also  conceded  that  the  relator  was  in  the 
State  of  Tennessee  on  the  2d  day  of  July,  1901." 
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There  is  nlso  another  stipulation  in  the  record,  signwl  by  the 
nttornoys,  and  reading  as  follows: 

"The  following  additional  facts  are  hereby  conceded,  and  the 
same  slinll  be  incorporated  in  the  appeal  record  heroin,  as  a  part 
thereof,  and  shall  constitute  a  part  of  the  record  upon  which 
the  appellant  division  may  hear  and  determine  the  appeal 
herein;  i.  e. — 

"It  is  hereby  stipulated  by  and  between  the  parties  to  the 
iibovo  entitled  special  proceeding  that  three  indictments  wen; 
iiffacliod  to  the  requisition  papers  sent  by  the  Governor  of  t\w 
State  of  Tenno,'«seo  to  tho  Governor  of  the  State  of  New  York 
for  tho  oxtriidition  of  Charles  E.  Corkran  ;  that  each  of  tho  said 
indietiiionts  was  found  on  the  20th  day  of  Fobnmry,  1902,  and 
that  tlie  allcijod  crimes  were  charged  in  said  indictments  to  have 
l)cen  coniniitted  on  tho  1st  day  of  ^lay,  1001,  on  the  8th  day  of 
May,  1001,  and  on  tlie  24th  day  of  Juno,  1901,  respectively." 

Upon  tho  hearing  before  tho  judge  on  ^larch  17,  1902,  the  re- 
lator was  sworn  without  objection,  and  testified  that  he  had  l)een 
living  in  the  State  of  N'ew  York  for  tho  past  fourteen  months; 
that  his  residence  when  at  home  was  in  Lutliervillo,  ]\Iaryland  ; 
that  ho  was  in  the  city  of  Xashville,  in  the  State  of  Tennessee, 
on  July  2,  1901,  and  (under  objection  as  immaterial)  had  gone 
there  on  business  connected  Avith  a  lumber  company  in  which 
he  was  a  heaAy  stockholder;  that  he  arrived  in  the  city  on  July 
2,  in  the  morning,  and  left  about  half-past  seven  in  the  evening 
of  the  same  day,  and  while  there  he  notified  the  Union  Bank  £: 
Trust  Company  (the  subsequent  prosecutor  herein)  that  the 
vesigniition  of  the  president  of  the  lumber  company  had  been 
demanded  and  would  probably  be  accepted  that  day.  After 
such  notification,  and  on  the  same  day,  the  resignation  was  ob- 
tained, and  the  Union  Bank  &  Trust  Company  was  notified 
thereof  by  the  relator  before  leaving  the  city  on  the  evening  of 
that  day ;  that  he  passed  through  the  city  of  Nashville  on  the 
16th  'T  l7th  of  July  thereafter  on  his  way  to  Chattanooga,  but 
did  n'  stop  at  Nashville  at  that  time,  and  had  not  been  in  tho 
State  of  Tennessee  since  the  16th  day  of  July,  1901,  at  the  time 
he  went  to  Chattanooga ;  that  he  had  never  lived  in  the  State  of 
Tonnessoe,  and  had  not  been  in  that  State  between  the  26th  or 
27th  of  May,  1899,  and  the  2d  day  of  July,  1901. 
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Upon  this  state  of  facts  the  judge,  before  whom-  the  hearin" 
was  had,  dismissed  the  writ  and  remanded  the  relator  to  tho 
custody  of  the  defendant  Hyatt,  as  chief  of  police.  This  order 
was  affirmed  -without  any  opinion  by  the  Appellate  Division  of 
the  Supreme  Court,  72  App.  Div.  G29,  but,  as  stated,  it  was 
reversed  by  the  Court  of  Appeals,  172  N.  Y.  176,  and  the  re- 
lator discharged. 

Mr.  Eohert  G.  Slierer  and  Mr.  J.  Murrajf  Downs,  for  tho 
plaintiff  in  error. 

Mr.  William  8.  Bryan,  Jr.,  and  Mr.  A.  de  B.  Sappington, 
for  the  defendant  in  error. 

Mr.  Justice  Peckham,  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

By  clause  2  of  section  2  of  article  IV  of  tho  Constitution  of 
the  United  States  it  is  provided: 

"A  person  charged  in  any  State  with  treason,  felony,  or 
other  crime,  who  shall  flee  from  justice,  and  bo  found  in  an- 
other State,  shall,  on  demand  of  the  executive  authority  of  the 
State  from  wh'ch  he  fled,  be  delivered  up  to  be  removed  to  the 
State  having  jurisdiction  of  the  crime." 

It  was  held  in  Commonwealth  of  Kentucky  v.  Dennison,  Gov- 
ernor, 24  How.  66,  104,  that  this  provision  of  the  Constitution 
was  not  self-executing,  and  that  it  required  the  action  of  Con- 
gress in  that  regard.  Congress  did  act  by  passing  the  statute, 
approved  February  12,  1793.  1  Stat.  302.  The  sub.^tancc  of 
that  act  is  reproduced  in  section  5278  of  the  Revised  Statutes, 
as  follows: 

"Sec.  5278.  Whenever  the  executive  authority  of  any  State 
or  Territory  demands  any  person  as  a  fugitive  from  justice,  of 
the  executive  authority  of  any  State  or  Territory  to  which  sncli 
person  has  fled,  and  produces  a  copy  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  State  or  Tevri- 
to'-y,  charging  the  person  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certified  as  authentic  by  the 
Governor  or  chief  magistrate  of  the  State  or  Territory  from 
whence  the  person  so  charged  has  fled,  it  shall  be  the  duty  of 
tho  executive  authority  of  the  State  or  Territory  to  which  such 
person  had  fled  to  cause  him  to  be  arrested  and  secured,  and 
to  cause  notice  of  the  arrest  to  be  given  to  the  executive  autho^ 
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ity  making  such  demand,  or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  such  agent  when  he  shall  appear.  If  no  such  agent 
appears  within  six  months  from  the  time  of  the  arrest,  the  pris- 
oner may  be  discharged.  All  costs  or  expenses  incurred  in  the 
apprehending,  securing,  and  transmitting  such  fugitive  to  the 
State  or  Territory  making  such  demand  shall  be  paid  by  such 
State  or  Territory." 

The  proceedings  in  this  case  were  under  this  section,  and  the 
warrant  issued  by  the  Governor  was  sufficient  prima  facie  to 
justify  the  arrest  of  the  relator  and  his  delivery  to  the  agent  of 
the  State  of  Tennessee.  Certain  facts,  however,  must  appear 
before  the  Governor  has  the  right  to  issued  his  warrant.  As 
was  said  in  Roberts  v.  Reilly,  IIG  U.  S.  80,  95,  it  must  appear 
to  the  Governor,  before  he  can  lawfully  comply  with  the  demand 
for  extradition,  that  the  person  demanded  is  substantially 
charged  with  a  crime  against  the  laws  of  the  State  from  whose 
justice  ho  is  alleged  to  have  fled,  bj  an  indictment  or  an  affidavit, 
etc.,  and  that  the  person  demanded  is  a  fugitive  from  the  jus- 
tice of  the  State  the  executive  authority  of  which  makes  the  de- 
mand. It  was  also  Ptated  in  the  same  case  that  the  question 
whctlior  the  person  demanded  was  substantially  charged  with  a 
crime  or  not  was  a  question  of  law  and  open  upon  the  face  of 
the  papers  to  judicial  inquiry  upon  application  for  a  discharge 
under  the  writ  of  habeas  corpus;  that  the  question  whether  the 
person  demanded  was  a  fugitive  from  the  justice  of  the  State 
was  a  question  of  fact  which  the  Governor  upon  whom  the  de- 
mand is  made  must  decide  upon  such  evidence  as  he  might  deem 
satisfactory.  How  far  this  decision  might  be  reviewed  judi- 
cially in  proceedings  in  habeas  corpus,  or  whether  it  was  con- 
clusive or  not,  were,'  as  stated,  questions  not  settled  by  harmoni- 
ous judicial  decisions  nor  by  any  authoritative  judgment  of 
this  court,  and  the  opinion  continues  as  follows : 

"It  is  conceded  that  the  determination  of  the  fact  by  the  Ex- 
ecutive of  the  State  in  issuing  his  warrant  of  arrest,  upon  a  de- 
mand made  upon  that  ground,  whether  the  writ  contains  a  re- 
cital of  an  express  finding  to  that  effect  or  not,  must  be  regarded 
as  sufiicient  to  justify  the  removal  until  the  presumption  iu  its 
favor  is  overthrown  by  contrary  proof." 

In  People  v.  Brady,  56  N.  Y.  182,  it  was  held  that  the  courts; 
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have  jurisdiction  to  interfere  by  writ  of  habeas  corpus  and  to 
examine  the  grounds  upon  which  an  executive  warrant  for  the 
apprehension  of  an  alleged  fugitive  from  justice  from  anothei 
State  is  issued,  and  in  ease  the  papers  are  defective  and  insuffi- 
cient, to  discharge  the  prisoner. 

In  the  case  before  us  the  N'ew  York  Court  of  Appeals  held 
that  if  upon  the  return  to  the  writ  of  habeas  corpus  it  is  clearly 
shown  that  the  relator  is  not  a  fugitive  from  justice,  and  there 
is  no  evidence  from  which  a  contrary  view  can  be  entertained 
the  court  will  discharge  the  pei-son  from  imprisonment,  but  that 
more  evidence  of  an  alibi,  or  evidence  that  the  person  demanded 
was  not  in  the  State  as  alleged,  would  not  justify  his  discharge, 
where  there  was  some  evidence  on  the  other  side,  as  habeas  cor- 
j)us  was  not  the  proper  preceding  to  try  the  question  of  the 
guilt  or  innocence  of  the  accused.  And  the  court  also  held  that 
the  conceded  facts  showed  the  absence  of  the  accused  at  the  time 
Avhen  the  crimes  were,  if  ever,  committed,  and  the  demand  was 
in  truth  based  upon  the  doctrine  that  a  constructive  presence 
of  the  accused  in  the  demanding  State  at  the  time  of  the  alleged 
commission  of  the  crime  was  sufficient  to  authorize  the  demand 
for  his  surrender. 

We  arc  of  opinion  that  the  warrant  of  the  Governor  is  but 
prima  facie  sufficient  to  hold  the  accused,  and  that  it  is  open  to 
him  to  show  by  admissions,  such  as  arc  herein  produced,  or  by 
other  conclusive  evidence,  that  the  charge  upon  which  extradi- 
tion is  demanded  assumes  the  absence  of  the  accused  person 
from  tho  State  at  the  time  the  crime  was,  if  ever,  committed. 
This  is  in  accordance  with  the  authorities  in  the  States,  cited 
in  the  opinion  of  Judge  Cullen  in  the  Xew  York  Court  of  Ap- 
pejils,  and  is,  as  we  think,  founded  upon  correct  ])rinciplc3. 
Robb  V.  Connolly,  111  U.  S.  G24,  recognizing  authority  of 
States  to  act  by  habeas  corpus  in  extradition  proceedings. 

If  tipon  a  question  of  fact  made  before  the  Governor,  which 
he  ought  to  decide,  there  were  evidence  pro  and  con,  the  courts 
might  not  be  justified  in  reviewing  the  decision  of  the  Governor 
upon  such  question.  In  a  case  like  that,  where  there  was  some 
evidence  sustaining  the  finding,  the  courts  might  regard  the  de- 
cision of  the  Governor  as  conclusive.  But  here,  as  we  have  the 
testimony  of  the  relator  (uncontradicted)  and  the  stipulation 
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of  counsel  as  to  what  tlio  facts  were,  we  have  the  right  and  it 
is  our  duty  on  such  proof  and  concession  to  say  whether  a  case 
was  made  out  within  the  Federal  statute  justifying  the  action 
of  tho  Governor.    It  is  upon  the  statute  that  the  inquiry  must 

rest. 

In  the  case  hefore  us  it  is  conceded  that  the  relator  was  not 
in  the  State  at  the  various  times  when  it  is  alleged  in  the  in- 
dietiuciits  the  crimes  were  committed,  nor  until  eight  days  after 
the  time  when  the  last  one  is  alleged  to  have  been  committed. 
That  the  prosecution  on  the  trial  of  such  an  indictment  need 
not  prove  with  exactness  the  commission  of  the  crime  at  the  very 
time  alleged  in  the  indictment  is  immaterial.  The  indictments 
in  this  case  named  certain  dates  as  the  times  when  the  crimes 
were  committed,  and  where  in  a  proceeding  like  this  there  is 
no  proof  or  offer  of  proof  to  show  that  the  crimes  were  in  truth 
committed  on  some  other  day  than  those  named  in  the  indict- 
ments, and  that  the  dates  therein  named  were  erroneoush' 
stated,  it  is  sufficient  for  the  party  charged  to  show  that  he  was 
not  ill  the  State  at  the  times  named  in  the  indi{!tments,  and 
when  those  facts  are  proved  so  that  there  is  no  dispute  in  regard 
to  tlicm,  and  there  is  no  claim  of  any  eri'or  in  the  dates  named 
in  the  indictments,  the  facts  so  proved  are  sufficient  to  show 
that  the  person  was  not  in  the  State  when  the  crimes  were,  if 
ever,  conunittcd. 

The  Xew  York  Court  of  Appeals  has  construed  the  stirnTla- 
tion  as  conceding  these  facts,  and  we  think  that  its  construction 
of  the  stipulation  is  the  correct  one. 

It  is,  however,  contended  that  a  person  may  be  guilty  of  a 
larceny  or  false  pretense  within  a  State  without  being  person- 
ally present  in  the  State  at  the  time,  therefore  the  indictments 
found  were  sufficient  jiistification  for  the  requisition  and  for 
the  action  of  the  Governor  of  New  York  thereon.  This  raises 
the  question  whether  the  relator  could  have  been  a  fugitive  from 
justice  when  it  is  conceded  he  was  not  in  the  State  of  Tennessee 
at  the  time  of  the  commission  of  those  acts  for  which  he  had 
been  indicted,  assuming  that  he  committed  them  outside  of  the 
iState. 

The  exercise  of  jurisdiction  by  a  State  to  make  an  act  com- 
mitted outside  its  borders  a  crime  against  the  State  is  one  thing, 
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but  to  assert  that  the  party  commiting  such  act  comes  under  the 
Federal  statute,  and  is  to  be  delivered  up  as  a  fugitive  from  the 
justice  of  that  State,  is  quite  a  different  proposition. 

The  language  of  section  5278,  Rev.  Stats.,  provides,  as  we 
think,  that  the  act  shall  have  been  committed  by  an  individual 
who  was  at  the  time  of  its  commission  personally  present  within 
the  State  which  demands  his  surrender.  It  speaks  of  a  demand 
by  the  executive  authority  of  a  State  for  the  surrender  of  a  per- 
son as  a  fugitive  from  justice,  by  the  executive  authority  of  a 
State  to  which  such  person  has  fled,  and  it  provides  that  a  copy 
of  the  indictment  found,  or  affidavit  made  before  a  magistrate 
of  any  State,  charging  the  person  demanded  with  having  com- 
mitted treason,  etc.,  certified  as  authentic  by  the  Governor  or 
chief  magistrate  of  the  State  or  Territory  from  whence  the  per- 
son so  charged  has  fled,  shall  be  produced,  and  it  makes  it  the 
duty  of  the  executive  authority  of  the  State  to  which  such  per- 
son has  fled  to  cause  him  to  be  arrested  and  secured.  Thus  the 
person  who  is  sought  must  be  one  Avho  has  fled  from  the  de- 
manding State,  and  he  must  have  fled  (not  necessarily  directly) 
to  the  State  where  he  is  found.  It  is  difficult  to  see  how  a  per- 
son can  bo  said  to  have  fled  from  the  State  in  which  he  is  charged 
to  have  committed  some  act  amounting  to  a  crime  against  that 
State,  when  in  fact  he  was  not  within  the  State  at  the  time  the 
act  is  said  to  have  been  committed.  How  can  a  person  flee  from 
a  place  that  he  was  not  in  ?  He  could  avoid  a  place  that  he  had 
not  been  in ;  he  could  omit  to  go  to  it ;  but  how  can  it  be  said 
with  accuracy  that  he  has  fled  from  a  place  in  which  he  had  not 
been  present  ?  This  is  neither  a  narrow,  nor,  as  we  think,  an 
incorrect  interpretation  of  the  statute.  It  has  been  in  existence 
since  1793,  and  we  have  found  no  case  decided  by  this  court 
wherein  it  has  been  held  that  the  statute  covered  a  case  where 
the  party  Avas.  not  in  the  State  at  the  time  when  the  act  is  al- 
leged to  have  been  committed.  We  think  the  plain  meaning  of 
the  act  requires  such  presence,  and  that  it  war,  not  intended  to 
include,  as  a  fugitive  from  the  justice  of  a  State,  one  who  has 
not  been  in  the  State  at  the  time  when,  if  ever,  the  offense  was 
committed,  and  who  had  not,  therefore,  in  fact  fled  therefrom. 

In  Ex  parte  Reggel,  144  U.  S.  642,  651,  it  was  stated  by  Mr. 
Justice  Harlan,  in  speaking  for  the  court : 

Vuti  only  question  remaining  to  be  considered,  relates  to  the 
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alleged  want  of  competent  evidence  before  the  Governor  of 
Utah,  at  the  time  ho  issued  the  warrant  of  arrest,  to  prove  that 
the  appellant  was  a  fugitive  from  the  justice  of  Pennsylvania. 
TJndoubtcdly,  the  act  of  Congress  did  not  impose  upon  the  ex- 
ecutive authority  of  the  Territory  the  duty  of  surrendering  the 
appellant,  unless  it  was  made  to  appear,  in  some  proper  way 
that  he  m'hs  a  fugitive  from  justice.    In  other  words,  the  appel- 
lant was  entitled,  under  the  act  of  Congress,  to  insist  upon  proof 
that  he  Avas  within  the  demanding  State  at  the  time  he  is  alleged 
to  have  committed  the  crime  charged  and  subsequently  withdrew 
from  her  jurisdiction,  so  that  he  could  not  be  reached  by  her 
criminal  process.     The  statute,  it  is  to  be  observed,  does  not 
prescribe  the  character  of  such  proof ;  but  that  the  executive  au- 
thority of  the  Territory  was  not  required,  by  the  act  of  Con- 
gress, to  cause  the  arrest  of  appellant,  and  his  delivery  to  the 
agent  appointed  by   the  Governor  of   Pennsylvania,   without 
proof  of  the  fact  that  he  was  a  fugitive  from  justice,  is,  in  our 
judgmcint,  clear  from  the  langiiage  of  that  act.    Any  other  in~ 
terpretation  would  lead  to  the  conclusion  that  the  mere  requisi-- 
tion  by  the  Executive  of  the  demanding  State,  accompanied  by 
the  copy  of  an  indictment,  or  an  affidavit  before  a  magistrate,, 
certified  by  him  to  be  authentic,  charging  the  accused  with 
crime  committed  within  her  limits,  imposes  upon  the  Executive- 
of  the  State  or  Territory  where  the  accused  is  found  the  duty- 
of  surrendering  him,  although  he  may  be  satisfied,  from  incon-^ 
testible  proof,  that  the  accused  had,  in  fact,  never  been  in  the 
demanding  State,  and  therefore  could  not  be  said  to  have  fled 
from  its  justice.    Upon  the  Executive  of  the  State  in  which  the 
accused  is  found  rests  the  responsibility  of  determining,  in  some 
legal  mode,  whether  he  is  a  fugitive  from  the  justice  of  the  de- 
manding State.    He  does  not  fail  in  duty  if  he  makes  it  a  con- 
dition precedent  to  the  surrender  of  the  accused  that  it  be  shown 
to  him,  by  competent  proof,  that  the  accused  is,  in  fact,  a  fugi- 
tive from  the  justice  of  the  demanding  State." 

To  the  same  effect  is  Roberts  v.  Reilly,  116  U.  S.  80,  29  L. 
ed.  544,  6  Sup.  Ct  Rep.  291.  In  that  case  the  issue  was  made 
about  the  presence  of  the  party  in  the  demanding  State  at  the 
time  the  act  was  alleged  to  have  been  committed,  and  there  was 
direct  and  positive  proof  before  the  Governor  of  Georgia,  upon 
whom  the  demand  had  been  made,  and  there  was  no  other  evi- 
Vou  XII— 21 
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dence  in  the  record  which  contradicted  it.     It  was  said  (p.  97 
L.  ed.,  p.  649,  Sup.  Ct.  Rep.,  p.  300.) : 

"The  appellant,  in  his  affidavit,  does  not  deny  that  he  was  in 
the  State  of  'New  York  about  the  date  of  the  day  laid  in  the  in- 
dictment, when  the  offense  is  alleged  to  have  been  committed 
and  states,  by  way  of  inference  only,  that  he  was  not  in  that 
State  on  that  very  day ;  and  the  fact  that  he  has  not  been  within 
the  State  since  the  finding  of  the  indictment  is  irrelevant  and 
immaterial." 

It  is  clear  that  it  was  regarded  by  the  court  as  essential  that 
the  person  should  have  been  in  the  State  which  demanded  his 
surrender  at  the  time  of  the  commission  of  the  offense  alleged 
in  the  affidavit  or  indictment,  and  that  it  was  a  fact  jurisdic- 
tional in  its  nature,  without  which  he  could  not  bo  proceeded 
against  under  the  Federal  statute. 

CooJe  V.  Hart,  146  U.  S.  183,  36  L.  ed.  0^4.  13  Sup.  Ct.  Rep. 
40,  decides  nothing  to  the  contrary.    In  that  case  the  party  was 
arrested  in  Illinois  on  account  of  a  crime  which,  it  was  alleged, 
had  been  committed  by  him  in  Wisconsin.     Ho  siied  out  a  writ 
of  habeas  corpus  in  Illinois  to  test  the  legality  of  his  arrest 
imder  the  circumstances  appearing  in  the  case.    Upon  the  hear- 
ing the  court  decided  the  arrest  to  be  legal,  and  the  party  ar- 
rested acquiesced  in  this  disposition  of  the  case,  and  made  no 
attempt  to  obtain  a  review  of  the  judgment  in  a  Su])erior  Court. 
It  was  not  until  after  his  arrival  in  Wisconsin,  whither  he  was 
taken  by  virtue  of  the  warrant  issued  by  the  Governor  of  Illi- 
nois, and  after  his  trial  had  begun  in  Wisconsin,  that  he  made 
application  to  the  Circuit  Court  of  the  United  States  in  ^Yis- 
consin  to  be  released  upon  habeas  corpus,  upon  the  ground  he 
had  originally  urged,  that  he  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  Constitution  and  laws  of  the  United 
States.     The  court  decided  against  him,  holding  that  he  had 
been  properly  surrendered.    This  court  said  that,  assuming  that 
the  question  might  be  jurisdictional  when  raised  before  the  Ex- 
ecutive or  the  courts  of  the  surrendering  State,  that  it  was  pre- 
sented in  a  somewhat  different  aspect  after  the  person  had  been 
delivered  to  the  agent  of  the  demanding  State,  and  had  actually 
entered  the  territory  of  that  State  and  was  held  under  the  pro- 
cess of  its  courts.    And  it  was  said  that  the  authoritiee  tended 
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to  support  the  theory  that  the  executive  warrant  has  spent  its 
force  when  the  accused  has  been  delivered  to  the  demanding 
State;  that  it  is  too  late  for  him  to  object  even  to  jurisdictional 
defects  in  his  surrender,  and  that  he  was  rightfully  held  under 
the  process  of  the  demanding  State.  ^Vllether  the  claim  made 
by  the  party  brought  to  Wisconsin  that  he  was  illegally  arrested 
in  Illinois  was  well  founded  or  not,  this  court  did  not  feel  called 
upon  to  consider,  or  to  review  the  propriety  of  the  decision  of 
the  court  below,  and  this  on  the  ground  that  it  was  proper  to 
wait  until  the  State  court  had  finally  acted  upon  the  case,  and 
then  to  require  the  accused  to  sue  out  his  writ  of  error  from  this 
court  to  the  highest  State  court  where  a  decision  could  be  had, 
instead  of  determining  the  question  summarily  on  habeas  cor- 
pus. 

It  is  contended,  however,  that  there  are  cases  in  this  court 
vhicli  sustain  the  proposition  maintained  by  the  plaintiff  in 
error  herein,  and  Kentucl'if  v.  Dennison,  24  How.  66,  16  L.  ed. 
717,  is  referred  to  as  authority.  It  is  therein  held  that  the 
words  "treason,  felony,  or  other  crime,"  spoken  of  in  the  Con- 
stitution, included  every  offense  forbidden  and  made  punishable 
by  the  laws  of  the  State  where  the  offense  is  committed,  and  it 
is  therefore  argued  that  as  an  act  committed  outside  its  borders 
may,  under  certain  circumstances,  become  a  crime  against  the 
State,  a  person  thus  committing  such  an  act  comes  within  the 
meaning  of  the  Constitution,  and  should  be  surrendered  upon 
demand  of  the  Governor  of  the  State  whose  law  he  is  alleged  to 
have  violated. 

On  looking  at  that  case  it  is  seen  that  the  facts  were  wholly 
different,  and  the  court  had  no  such  case  as  the  one  before  us 
in  mind.  The  party  against  whom  the  demand  was  made  had 
committed  the  crime,  as  alleged,  within  the  State  of  Kentucky, 
and  no  question  arose  as  to  his  liability  to  be  returned  to  Ken- 
tucky for  any  act  done  by  him  outside  its  borders.  The  Gov- 
ernor of  Ohio,  upon  whom  the  demand  was  made,  acting  under 
the  advice  of  h's  attorney  general,  refused  to  surrender  the  fugi- 
tive because  the  crime  alleged  was  neither  treason  nor  felony 
at  common  law,  nor  was  it  one  which  was  regarded  as  a  crime 
by  the  usages  and  laws  of  civilized  nations,  and  the  Governor 
was  advised  that  obviously  a  line  must  be  somewhere  drawn 
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distinguishing  offenses  which  did,  from  offenses  which  did  not 
fall  within  the  scope  of  the  power  granted  by  the  Constitution. 
It  was  in  regard  to  this  contention  that  this  court  hold  as  stated. 
Mr.  Chief  Justice  Taney,  delivering  the  opinion  of  the  court 
said  (p.  99,  L.  ed.,  p.  726) : 

''The  words  'Treason,  felony,  or  other  crime,'  in  tlieir  plain 
and  obvious  import,  as  well  as  in  their  legal  and  technical  sense 
embrace  every  act  forbidden  and  made  punishable  by  a  law  of 
the  State.  The  word  'crime'  of  itself  includes  every  offense 
from  the  highest  to  the  lowest  in  the  grade  of  offenses,  and  in- 
cludes what  are  called  ^misdemeanors,'  as  well  as  treason  and 
felony.  4  Bl.  Com.  5,  6,  and  note  3,  Wendell's  ed.  But  as  the 
word  'crime'  would  have  included  treason  and  felony,  witliont 
specially  mentioning  those  offenses,  it  seems  to  be  su|)ix)scd  that 
the  natural  and  legal  import  of  the  word,  by  associating  it  with 
those  offenses,  miist  be  restricted  and  confined  to  offenses  al- 
ready knoAvn  to  the  common  law  and  to  the  usage  of  nations, 
and  regarded  as  offenses  in  every  civilized  community,  and  that 
they  do  not  extend  to  acts  made  offenses  by  local  statute,  grow- 
ing out  of  local  cirGumstances,  nor  to  offenses  against  ordinary 
police  regulations.  This  is  one  of  the  gi'ounds  iipon  which  the 
Governor  of  Ohio  refused  to  deliver  Lago,  under  the  advice  of 
the  attorney  general  of  that  State. 

"But  this  inference  is  founded  upon  an  obvious  mistake  as 
to  the  purposes  for  which  the  words  'treason  and  felony'  were 
introduced.  They  were  introduced  for  the  purpose  of  guarding 
against  any  restriction  of  the  word  'crime,'  and  to  prevent  this 
provision  from  being  construed  by  the  rules  and  usages  of  inde- 
pendent nations  in  compacts  for  delivering  up  fugitives  from 
justice. 

"This  compact,  ingrafted  in  the  Constitution,  included,  and 
was  intended  to  include,  every  offense  made  punishable  by  the 
law  of  the  State  in  which  it  was  committed,  and  that  it  gives 
the  right  to  the  executive  authority  of  the  State  to  demand  the 
fugitive  from  the  executive  authority  of  the  State  in  which  he 
is  found ;  that  the  right  given  to  'demand'  implies  that  it  is  an 
absolute  right ;  and  it  follows  that  there  must  be  a  correlative 
obligation  to  deliver,  without  any  reference  to  the  character  of 
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the  crime  cliargcc],  or  to  the  policy  or  laws  of  the  State  to  which 
the  fugitive  has  fled." 

The  court,  however,  held  that  while  it  was  the  duty  of  the 
executive  authority  of  Ohio  under  the  circuinstiinces  to  deliver 
the  person  demanded,  and  that  such  duty  was  merely  ministerial 
and  the  Governor  had  no  right  to  exercise  any  discretionary 
power  as  to  the  nature  or  character  of  the  crime  charged  in  the 
indictment,  yet  it  was  also  held  that  the  Federal  courts  had  no 
means  to  compel  the  Governor  to  perform  the  moral  oldigation 
of  the  State  under  the  compact  in  the  Constitution,  and  that  the 
courts  could  not  coerce  the  State  Executive  or  other  State  offi- 
cer as  such  to  perform  any  duty  by  act  of  Congress.  On  that 
ground  the  motion  for  a  mandamus  to  compel  the  Governor  of 
Ohio  to  issue  his  warrant  was  refused.  K^othing  in  that  case 
can  be  regarded  as  any  authority  for  the  proposition  contended 
for  here.  The  case  assumed  the  presence  of  the  party  in  the 
State  at  the  time  of  the  alleged  commission  of  the  ci'ime.  The 
question  was  whether  upon  such  assumption  the  Executive  of 
the  State  upon  whom  the  demand  was  made  could  examine  as 
to  the  character  of  the  ci'ime  and  refuse  to  deliver  up,  in  his 
discretion. 

To  the  same  effect  is  Ex  parte  Beggel,  111  U.  S.  C42,  29  L. 
ed.  250,  5  Sup.  Ct.  Rep.  1148.  In  that  case  the  objection  was 
made  in  the  court  of  original  jurisdiction  that  there  could  bo 
no  valid  requisition  based  upon  an  indictment  for  an  offense 
less  than  a  felony.  It  was  held  that  such  view  was  erroneous, 
and  Kentucky  v.  Dennison,  24  How.  66,  16  L.  ed.  717,  was 
citefl  in  support  of  that  proposition,  yet  it  was  in  this  very  case 
of  Rcggel  that  the  remarks  already  quoted  were  made,  that 
the  person  demanded  was  entitled  to  insist  upon  proof  that  he 
was  within  the  demanding  State  at  the  time  ho  is  charged  to 
have  committed  the  crime,  and  subsequently  withdrew  there- 
from to  another  jurisdiction,  so  that  he  could  not  be  reached 
by  the  criminal  process  of  the  State  where  the  act  was  com- 
mitted. 

Many  State  courts  before  whom  the  question  has  come  have 
held  that  a  merely  constructive  presence  in  the  demanding  State 
at  the  time  of  the  alleged  commission  of  the  offense  was  not  suf- 
ficient to  render  the  person  a  fugitive  from  justice;  that  he 
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must  have  been  personally  present  within  the  State  at  tlic  time 
of  the  alleged  commission  of  the  act,  or  else  he  could  not  be  ro- 
garded  as  a  fugitive  from  justice.  Spear  and  also  ^Mooro  on 
Extradition  are  to  the  same  effect.  Those  authorities  and  text- 
writers  are  referred  to  in  the  margin.* 

In  the  case  of  In  re  White,  55  Fed.  Rep.  54,  58,  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  District,  it  was 
said  by  Lacombe,  circuit  judge,  that  it  was  proper  to  inquire 
upon  habeas  corpus  whether  the  prisoner  was  in  fact  within 
the  demanding  State  when  the  alleged  crime  was  committed, 
for  if  ho  were  not  it  could  not  be  properly  held  ho  had  fled  from 
it. 

The  subsequent  presence  for  one  day  (imder  the  circum- 
stances stated  above)  of  the  relator  in  the  State  of  Tennessee, 
eight  days  after  the  alleged  commission  of  tlio  act,  did  not,  when 
he  left  the  State,  render  him  a  fugitive  from  justice  within  the 
meaning  of  the  statute.  There  is  no  evidence  of  claim  that  he 
then  committed  any  act  which  brought  him  within  the  criminal 
law  of  the  State  of  Tennessee,  or  that  he  was  indicted  for  any 
act  then  committed.  The  proof  is  uncontradicted  that  ho  went 
there  on  business,  transacted  it  and  came  away.  The  complaint 
was  not  made  nor  the  indictments  found  until  months  after  that 
time.  His  departure  from  the  State  afer  the  conclusion  of  his 
business  cannot  be  regarded  as  a  fleeing  from  justice  within  the 
meaning  of  the  statute.  He  must  have  been  there  when  the 
crime  was  committed,  as  alleged,  and  if  not,  a  subsequent  going 
there  and  coming  away  is  not  a  flight. 

We  are  of  opinion  that  as  the  relator  showed  without  contra- 
diction and  upon  conceded  facts  that  he  was  not  within  the 
State  of  Tennessee  at  the  times  stated  in  the  indictments  found 
in  the  Tennessee  court,  nor  at  any  time  when  the  acts  were,  if 

♦Marginal  citations  referred  to  in  the  opinion: 

yvilcox  V.  Nolze  (1878),  34  Ohio  St.  520,  524;  Jones  v.  Leonard 
(1878),  50  Iowa,  106,  32  Am.  Rep.  116;  Re  Mohr  (1883),  73  Ala.  503, 
514;  Re  Fetter  (1852),  23  N.  J.  L.  311*  57  Am.  Dec.  382;  Hartman  v. 
Aveline  (1878),  63  Ind.  345,  30  Am.  Rep.  217;  Ex  parte  Knoioles  (1894), 
16  Ky.  L.  Rep.  263;  Kingsbury's  Case  (1870),  106  Mass.  223,  227;  State 
r.  Hall  (1894),  115  N.  C.  811,  28  L.  R.  A.  289,  20  S.  E.  Rep.  729;  2  Moore, 
Extradition,  §§  579,  581,  584;  Spear,  Extradition,  310  et  seq.;  Cooley, 
Const.  Lira.  (4th  ed.)  21,  note  1;  3  Crim.  Law  Mag.  806  et  seq.,  pub- 
lished 1882. 
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ever  committed,  he  was  not  a  fugitive  from  justice  within  the 
meaning  of  the  Federal  statute  upon  that  subject,  and  upon 
these  facta  the  warrant  of  tho  Governor  of  the  State  of  New 
York  was  improperly  issued,  and  the  judgment  of  the  Court  of 
Appeals  of  the  State  of  Kcw  York  discharging  the  relator  from 
imprisonment  by  reason  of  such  warrant  must  be  affirmed 
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Decided  December  23,  1899. 

BxTBADiTiox :  •  Habeas  corpus — Poxoer  of  court  to  inquire  into  the  ex- 
tradition proceedings — Insufficiency  of  the  indictment — Criminal 
complaints. 

1.  An  extradition  requisition  attested  by  the  Lieutenant  Governor  of 

tlie  State  of  Illinois,  while  acting  Governor,  bears  on  its  face  that 
the  act  is  done  by  the  executive  authority  of  the  State,  as  re- 
quired by  the  Revised  Statutes  of  the  United  States,  section  5278, 
when  it  appears  from  the  Constitution  of  Illinois  that  the  Lieu- 
tenant Governor  of  that  State  is  entitled  to  perform  the  Gov- 
ernor's duties  in  case  of  the  absence  or  disability  of  that  officer. 

2.  Upon  an  application  for  habeas  corpus  to  obtain  a  discharge  from 

arrest  upon  a  warrant  issued  in  extradition  proceedings,  the  courts 
are  authorized  to  inquire  into  the  sufficiency  of  the  indictment 
found  in  the  demanding  State,  upon  which  the  executive  author- 
ity of  that  State  has  based  his  requisition. 

3.  Where  an  affidavit  made  before  a  justice  of  the  peace  charges  that 

defendant  "did  unlawfully  attempt  to  influence  the  decision  of 
your  alFiant,  who  was  serving  at  that  time  as  a  juror  in  a  matter 
pending  in  court,"  etc.,  there  is  no  crime  charged  under  a  statute 
which  provides  that  "whoever  corrupts  or  attempts,  directly  or 
indirectly,  to  corrupt  any  .  .  .  juror  ...  by  giving,  offering, 
or  promising  any  gift  or  gratuity  whatever,  with  Intent  to  bias  the 
opinion  or  influence  the  decision  of  such  .  .  .  juror  ...  in 
relation  to  any  matter  pending  in  the  court,"  is  guilty  of  bribery, 
for  which  he  may  be  punished  by  fine  or  imprisonment. 

4.  An  indictment  charging  defendant  with  conspiring  with  another  to 

induce  a  witness  in  a  pending  prof  jcution  before  a  justice  of  the 
peace  to  leave  the  State,  does  not  charge  a  crime,  when  it  appears 
from  the  complaint  set  out  in  the  indictment  that  the  justice  was 
without  jurisdiction  to  try  the  party  charged  before  him  because 
he  was  not  charged  with  any  crime  under  the  statutes. 

5.  Affidavits,  which  have  not  been  Incorporated  in  the  statement  of 

facts,  will  not  be  considered  on  appeal. 

♦See  Extradition  in  Table  of  Topics. 
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Appeal  from  tho  Superior  Court  of  King  County;  Hon. 
Orange  JacobS)  Judge.     Keversed. 

Piles,  Donworth  &  Howe,  for  the  appellant. 
James  F.  McElroy,  John  B.  Hart,  and  Addison  W.  Ilaslie, 
for  the  respondents. 

DuNBAK,  J.  In  August,  1899,  the  appellant  boiiif;  restrained 
of  his  liberty  in  King  County,  Wash.,  by  the  sheriff  of  said 
county  and  one  Frank  Tyrell,  claiming  to  act  aa  agent  of 
tho  State  of  Illinois,  filed  his  petition  in  the  Superior  Court 
praying  for  tho  issuance  of  a  writ  of  habeas  corpus.  Tho  writ 
was  issued,  but,  after  a  hearing  before  the  Superior  Court,  the 
petitioner  was  ordered  remanded,  and  the  proceedings  dis- 
missed.   From  tliis  judgment  the  petitioner  has  appealed. 

The  facts  preceding  the  arrest  of  tho  petitioner  are  as  follows: 
On  the  18th  day  of  May,  1899,  an  alleged  complaint  was  filed 
before  a  justice  of  tho  peace  in  tho  city  of  Chicago,  of  which 
tho  following  is  a  copy: 

"State  of  Illinois,  County  of  Cook,  City  of  Chicago — ss.; 
The  complaint  and  information  of  J.  S.  Taylor,  of  Chicago,  in 
said  county,  made  before  James  C.  !Martm,  Esquire,  one  of  the 
justices  of  tho  peace  in  and  for  said  county,  on  the  IStli  day  of 
May,  1899.  Said  complainant,  being  first  diily  sworn,  upon 
his  oath  says  that  on  or  about  the  14th  day  of  May,  A.  D.  1899, 
in  county  and  State  aforesaid,  a  person  abo\it  five  feet  ten 
inches  tall,  medium  complexion,  whoso  Christian  and  snrname 
is  unknown  to  affiant,  but  whoso  person  is  well  known,  and  who 
will  be  pointed  out  by  affiant  to  tho  officer  executing  the  war- 
rant, did  unlawfully  attempt  to  influence  the  decision  of  your 
'affiant,  who  was  serving  at  that  time  as  a  juror  in  a  matter  pend- 
ing in  court ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  That  this  complainant  has  just  and  rea- 
sonable grounds  to  believe,  and  does  believe,  that  said  described 
person  committed  said  offense,  and  therefore  prays  that  he  may 
be  arr(.-sted,  and  dealt  with  according  to  law.  [Signed]  John 
F.  Taylor. 

"Subscribed  and  sworn  to  before  me  this  18th  day  of  May, 
A.  D.  1899.    James  C.  Martin,  Justice  of  the  Peaca    [Seal.]" 
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The  warrant  was  issued  upon  this  complaint,  which  was 
never  served,  nor  were  any  subacquont  proceedings  had  hoforo 
gaid  justice  of  the  peace  on  said  complaint  or  warrant.  At  the 
June  term,  1890,  of  the  Criminal  Court  of  Cook  County  an 
indictment  was  found  against  the  appellant  and  Daniel  Cough- 
lin,  the  latter  of  whom  it  is  conceded  was  the  person  attempted 
to  be  described  in  the  complaint  above  referred  to.  It  is  im- 
nocessary,  in  consideration  of  our  view  of  the  case,  to  set  this 
indictment  out  in  full,  but  in  substance  it  charged  the  said 
Coiighlin  and  Armstrong  with  unlawfully,  feloniously,  fraudu- 
lently, maliciously,  wrongfully,  and  wi(!kedly  conspiring  to- 
gether with  a  fraudulent  and  malicious  intent  to  wrongfully 
and  wickedly  do  an  illegal  act  injurious  to  the  administration 
of  public  justice,  viz.,  to  hire  a  certain  witness,  to  wit,  John  F. 
Taylor,  then  and  there  a  witness  in  a  certain  criminal  cause 
wherein  the  People  of  the  State  of  Illinois  were  complainants, 
upon  the  complaint  and  information  of  the  said  John  F.  Tay- 
lor, to  leave  the  State  of  Illinois,  so  that  he,  the  said  Taylor, 
could  not  then  and  there  bo  produced  as  a  witness  at  the  exam- 
ination of  said  defendant.  Embodied  in  and  made  a  part  of 
tho  information  is  the  complaint  originally  made  by  Taylor  be- 
fore Justice  of  the  Peace  Martin.  Upon  this  indictment  a  requi- 
sition was  issued  by  tho  acting  Governor  of  tho  State  of  Illinois 
on  the  Governor  of  the  State  of  Washington  for  tho  arrest  of 
the  said  Willinm  Armstrong.  Tho  Governor  of  the  State  of 
Washington  honored  the  requisition,  the  arrest  was  made,  and 
tho  appellant  turned  over  to  the  custody  of  Tyrell,  the  agent  of 
tho  State  of  Illinois.  Upon  the  issuance  of  the  writ,  respondent 
sheriif,  in  his  return,  set  forth  copies  of  all  the  requisition 
papers  filed  with  the  Governor  of  Washington,  as  well  as  tho 
Avarrant  of  the  latter  governor.  Tho  petitioner,  replying  to  the 
return,  pleaded,  among  other  things,  the  statute  law  of  the  State 
of  Illinois,  and  controverted  the  recitals  contained  in  tho  war- 
rant of  the  Governor  of  the  State  of  Washington  regarding  the 
requisition  papers  on  which  said  warrant  piirports  to  bo  based, 
claiming  that  his  confinement,  restraint,  and  imprisonment  are 
in  violation  of  section  1  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  in  that  he  is  deprived  of  his 
liberty  without  due  process  of  law,  that  he  is  denied  the  equal 
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protection  of  the  laws  within  the  Stnte  of  TT'ashington,  and  that 
his  arrest  and  restraint  are  in  violatiou  of  section  2  of  article 
4  of  the  Constitution  of  the  United  States,  and  of  sections  5278 
and  5279  of  the  Revised  Statutes  of  the  United  States. 

The  affidavit  of  John  R.  Tanner,  not  having  been  incorpo- 
rated in  the  statements  of  facts,  under  the  uniform  decisions  of 
this  court  cannot  be  considered. 

The  first  assignment  of  error  is  that  the  court  erred  in  hold- 
ing that  the  executive  authority  of  Illinois  has  demanded  such 
petitioner,  as  a  fugitive  from  justice,  of  the  Executive  of  the 
State  of  Washington,  for  the  reason  that  it  does  not  appear  l)y 
the  requisition  papers  that  W.  A.  Northcott,  the  person  making 
the  demand,  is,  or  was  at  the  time  of  making  the  same,  the  ex- 
ecutive authority  of  the  State  of  Illinois.  We  think  it  suffi- 
ciently appears  from  the  record,  in  consideration  of  the  Con- 
stitution and  laws  of  Illinois,  that  the  extradition  requisition 
was  sufficiently  attested  by  the  executive  authority  of  Illinois. 

The  second  and  third  assignments  of  error  embrace,  in  sub- 
stance, the  abjection  urged  in  the  first. 

The  fourth  a=>signmcnt  is  that  the  court  erred  in  refusing  to 
go  into  the  question  t-f  the  sufficiency  of  the  purported  indict- 
ment included  in  the  requisition  papers  and  in  refusing  to  de- 
cide whether  said  purported  indictmcr.t  charges  a  crime  agninst 
said  petitioner.      On  this  proposition,  after  a  somewhat  ex- 
tended, and  also  somewhat  unsatisfactory,  examination  of  ihe 
authorities  cited,  we  are  forced  to  the  conclusion  that  tlio  Su- 
perior Court  should  have  entered  upon  the  investigation  of  this 
question.    So  far  as  we  have  been  able  to  determine,  this  ques- 
tion has  not  been  squarely  passed  upon  by  the  Supreme  Court 
of  the  United  States;  certainly  not  in  any  of  the  cases  cited. 
In  Ex  parte  lleggel,  114  U.  S.  642,  5  Sup.  Ct.  1148,  20  L.  Ed. 
250,  the  court  approached  this  question  with  the  following  sug- 
gestion: "In   connection   with   this    proposition,   counsel  dis- 
cusses, in  the  light  of  the  adjudged  cases,  the  general  question 
as  to  the  autjiority  of  a  court  of  the  State  or  Territory  in  which 
the  fugitive  is  found  to  discharge  him  from  arrest  whenever, 
in  its  judgment,  the  indictment,  according  to  the  technical  rules 
of  original  pleading,  is  defective  in  its  statement  of  the  crime 
charged.     It  is  sufficient,  for  the  purposes  of  the  present  case, 
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to  say  that  by  the  laws  of  Pennsylvania  every  indictment  is  to 
be  deemei  and  adjudged  suflBcient  and  good   in  law  which 
charges  the  crime  substantially  in  the  language  of  the  act  of 
assembly  prohibiting  its  commission,  and  prescribing  the  pun- 
ishment therefor,  or,  if  at  common  law,  so  plainly  that  the  na- 
ture of  the  offeriSe  charged  may  be  easily  understood  by  the 
jury;  and  that  the  indictment  which  accompanied  the  requisi- 
tion of  the  Governor  of  Pennsylvania  does  charge  the  crime 
substantially  in  the  language  of  her  statute."    It  is  claimed  in 
this  case  that  there  is  no  crime  charged,  substantially  or  other- 
wise, under  the  laws  of  the  State  of  Illinois;  so  that  no  light 
can  bo  obtained  from  the  case  cited.    In  Itoheds  v.  Rcilhj,  116 
U.  S.  80,  a  Sup.  Ct.  291,  29  L.  Ed.  544,  after  referring  to  sec- 
tion 5278  of  the  Revised  Statutes,  the  court  says :  "It  must  ap- 
pear, therefore,  to  the  Governor  of  the  State  to  whom  such  a  de- 
mand is  presented,  before  he  can  lawfully  comply  with  it: 
Tirst,  that  the  person  demanded  is  substantially  charged  with 
a  crime  against  the  laws  of  the  State  from  whoso  justice  he  is 
alleged  to  liave  fled,  by  an  indictment  or  aifidavit,  certified  and 
authentic,  by  the  Governor  of  the  State  making  the  demand ; 
and,  second,  that  the  person  demanded  is  a  fugitive  from  jus- 
tice of  the  State  the  executive  authority  of  which  makes  the 
demand.    The  first  of  these  prerequisites  is  a  question  of  law, 
and  is  always  open,  upon  the  face  of  the  papers,  to  judicial  in- 
quiry, on  an  application  for  a  discharge  under  a  writ  of  habeas 
c'lj'/^fw.    The  second  is  a  question  of  fact  which  the  Governor 
of  the  State  from  whom  the  demand  is  made  must   decide  upon 
such  evidence  as  he  may  deem  satisfactory.    How  far  his  decis- 
ion may  Ix)  rv3vie\ved  judicially  in  proceedings  in  habeas  cor- 
pus, or  whetl  er  it  is  not  conclusive,  are  questions  not  settled  by 
harmonious  julicial  decision,  or  by  any  authoritative  judgment 
of  this  court."     It  is  a  little  difficult  to  undei-stand  to  what  the 
last  sentence  in  this  quotation  refers,  whether  to  the  first  or  sec- 
ond question  discussed.     But,  in  any  event,  the  announcement 
is  that,  before  the  requisition  can  issue,  the  person  demanded 
must  be  substantially  charged  with  a  crime  against  the  laws  of 
the  State  from  which  he  has  fled.    But  the  matter  actually  de- 
cided by  the  court  is  found  from  the  further  expression  to  this 
effect:  "It  is  conceded  that  the  determination  of  the  fact  by  the 
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Executive  of  the  State  in  issuing  his  warrant  of  arrest  upon  a 
demand  on  him,  made  on  the  ground  whether  the  writ  contains 
a  recital  of  an  expression  finding  to  that  effect  or  not,  must  be 
regarded  as  sufficient  to  justify  the  removal  until  the  presump- 
tion in  its  favor  is  o\erthrown  by  contrary  proof.    Further  thnii 
that  it  is  not  necessary  to  go  in  the  present  case" — citing  E.t 
parte  Eeggel,  supra.     And  it  is  further  decided  that  the  par- 
ticular indictment  imdcr  question  must  charge  a  crime  under 
and  against  the  laws  of  the  demanding  State.     In  Pearce  v. 
Texas,  155  U.  S.  311,  15  Sup.  Ct.  116,  39  L.  Ed.  104,  it  can 
be  gatliered  from  the  syllabus  that  the  question  of  the  suffi- 
ciencv  of  the  indictment  should  be  left  entirely  to  the  demand- 
ing State,  but  the  opinion  itself  will  not  bear  out  this  proposi- 
tion.    It  goes  to  the  extent  of  liolding  that,  where  the  indict- 
ment is  in  substantial  conformity  with  he  statute  of  the  demand- 
ing State,  tlie  defendant  shall  not  bo  discharged.    It  is  true  that 
a  majority  of  the  judges  of  the  Circuit  Court  went  fiirtlier  in 
this  direction  than  did  the  opinion  written  by  Simpkins,  J.,  but 
Chief  Justice  Fuller,  in  a  very  brief  opinion,  after  reciting  the 
opinion  of  the  lower  court,  concludes  as  follows :  "The  question 
resolved  itself,  therefore,  into  one  of  the  validity  of  the  statute 
on  the  ground  of  its  repugnacy  to  the  Constitution,  and  the 
Court  of  Appeals  declined  to  decide  in  favor  of  its  validity. 
.     .     .      What  the  State  court  did  was  to  leave  the  question  a-^ 
to  whether  the  statute  was  in  violation  of  the  Constitution  of 
the  United  States,  and  the  indictments  insufficient  accordingly, 
to  the  demanding  State.     Its  action  in  that  regard  simply  re 
mitted  to  the  courts  of  Alabama  the  duty  of  protecting  the  ac- 
cused in  the  enjoyment  of  his  constitutional  rights,  and,  if  any 
of  these  rights  should  be  denied  him — which  is  not  to  l)e  pre- 
sumed— ^lie  could  then  seek  his  remedy  in  this  court."     This 
case  is  referred  to  in  Whitten  v.  Tomllnson,  160  U.  S.  231,  10 
Sup.  Ct.  297,  40  L.  Ed.  406,  in  which  the  question  w.is  pre- 
sented whether,  in  a  case  where  the  court  in  which  the  indict- 
ment was  found  had  jurisdiction  of  the  offense,  it  was  sullieient 
to  make  it  the  duty  of  the  courts  of  the  United  States  to  decline 
interposition  by  writ. of  habeas  corpus,  and  it  was  held  that 
under  such  circumstances  the  courts  of  the  United  States  would 
leave  the  question  of  the  lawfulness  of  the  detention  of  the 
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prisoner  to  be  inquired  into  and  determined  in  the  first  instance 
by  the  courts  of  the  State.  This  case,  like  the  other  United 
States  cases  on  this  subject,  is  not  very  clear  on  the  proposition 
involved  here,  but  there  is  no  distinction  announced  between 
the  powers  of  the  demanding  and  the  fugitive  States  in  this  re- 
spect. 
We  have  not  overlooked  the  citation  of  2  Moore,  Extrad., 
n">N,  -wliich  is  to  the  effect  that  ".  .  .  it  is  believed  that 
there  is  no  case  in  wliich  a  court  has,  on  habeas  corpus,  dis- 
charged a  fugitive  from  custody  on  a  rendition  warrant  on  the 
ground  tliat  an  indict  incnt  accompanying  the  requisition  did 
not  constitute  or  contain  a  siifficient  charge  of  crime."  The  au- 
thor, however,  certainly  did  not  intend  this  to  be  an  unequiv- 
ocal announcement  of  the  law,  but  evidently  had  reference  to 
some  distinction  betAveen  the  examination  of  an  indictment  and 
that  of  an  affidavit,  for  the  cases  which  ho  cites  in  support  of 
the  text,  viz..  People  v.  Brady,  56  IST.  Y.  182,  and  People  v. 
Do)iohie,  84  'N.  Y.  438,  clearly  announce  the  other  doctrine; 
for  while  it  was  held  in  People  v.  Donah  kc,  SKpra,  that,  where 
thepa])ers  upon  which  a  warrant  of  extradition  was  issued  were 
withheld  by  the  Executive,  the  warrant  itself  could  only  be 
looked  to  for  the  evidence  that  the  essential  conditions  of  its 
issue  have  been  complied  with,  the  court,  in  passing  upon  the 
proposition  under  discussion  here,  said:  "And  hence  we  have 
held  that,  where  the  prellminai'y  papers  upon  which  a  warrant 
of  extradition  has  been  granted  are  prod\iced,  and  arc  before  us, 
it  is  our  riglit  and  our  duty  to  examine  them,  and  judge  and 
determine,  when  our  process  is  invoked,  whether  they  are  suffi- 
cient, under  the  law,  to  justify  the  warrant  of  extradition." — 
citing  People  v.  Brady,  50  N.  Y.  182.  And  the  court  reaffirms 
that  doctrine  by  saying:  "Our  ruling  in  this  respect  has  not  es- 
caped criticism  {Leary's  Case,  6  Abb.  N.  C.  44),  but  an  op- 
posite conclusion,  which  would  make  the  determination  of  the 
executive  final,  even  though  the  papers  produced  clearly  showed 
that  the  essential  preliminaries  of  the  law  were  unfulfilled,  does 
not  yet  commend  itself  to  our  judgment."  Church.  Ilab.  Corp., 
§  480,  in  discussing  this  question,  says:  "The  warrant  of  the 
Governor  is  prima  facie  evidence,  at  least,  that  all  necessary 
legal  prerequisites  have  been  complied  with ;  and,  if  the  previ- 
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ous  proceedings  appear  to  be  regular,  such  warrant  is,  as  a  gen- 
eral rule,  conclusive  evidence  of  the  right  to  remove  the  prisoner 
to  the  State  from  which  he  fled" — reference  being  made,  to  sus- 
tain this  proposition,  to  the  cases  cited  by  him  to  sustain  the 
first  proposition  that  the  warrant  is  prima  facie  ovidcnco  of 
compliance  with  legal  prerequisites.     Upon  examination  it  is 
found  that  these  cases  only  sustain  the  first  proposition.    For 
instance,  the  first  case  cited — Davis'  Case,  122  Mass.  324— 
seems,  in  the  syllahus,  to  indicate  that  the  regularity  of  the  pro- 
ceedings is  conclusive  evidence  of  the  right  to  remove.    But 
the    opinion    itself  does  not  lay  down  such  a  rule,  and  cbe 
broad  announcement  in  the  syllahus  is  qualified  by  the  an- 
nouncement in  the  opinion  of  the  requirement  that  a  crime  must 
substantially  be  charged.     The  court  says:  "A\Tien  an  indict- 
ment appears  to  have  been  returned  by  a  grand  jury,  and  is 
certified  as  authentic  by  the  Governor  of  the  other  State,  and 
substantially  charges  a  crime,  this  court  cannot,  on  habeas  cor- 
pus, discharge  the  prisoner  because  of  formal  defects  in  the  in- 
dictment, but  the  sufiiciency  of  the  charge  as  a  matter  of  tech- 
nical pleading  is  to  be  tried  and  determined  in  the  State  in 
which  the  indictment  was  found ;"  citing  In  re  Clarlc,  9  ^Ycnd. 
212.     And,  continuing,  it  is  said:  "And  as  this  ground  is  con- 
clusive against  the  petitioner,   it  is  unnecessary  to  consider 
wliether  the  warrant  of  the  Governor  of  this  Commonwealth, 
issued  upon  the  judgment  and  certificate  of  the  Governor  of 
Vermont,  would  preclude  the  court  from  inquiring  and  deter- 
mining whether  the  indictment  was  defective  in  substance." 
So  that  it  seems  that  the  very  question  at  issue  here  was  not 
passed  upon  in  that  case.     Then  the  court  proceeded  to  distin- 
guish the  cases  of  People  v.  Brady,  supra,  and  Ex  parte  Smith, 
3  McLean,  121,  Fed.  Cas.  12,968 — both  cases  where  no  crime 
had  been  substantially  charged — from  the  case  then  under  con- 
sideration ;  and  the  other  cases  cited  bear  no  more  directly  upon 
the  question  in  point  here  than  does  the  Davis  Case,  with  the 
exception  of  the  Leary  Case,  6  Abb.  N.  C.  43.    But  it  is  easy 
to  determine  what  the  view  of  Church  was  on  the  subject,  for, 
after  the  statements  above  referred  to,  he  continues :  "But  after 
the  Governor  has  issued  his  warrant,  and  the  fugitive  has  been 
arrested  by  virtue  of  such  warrant,  it  is  competent  for  the  courts 
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of  either  State,  on  habeas  corpus,  to  look  into  the  papers,  and, 
if  they  show  no  legal  cause  of  detention,  to  discharge  the  pris- 
oner;" citing  In  re  Cook  (C.  C),  49  Fed.  Eep.  833,  and  Peo- 
ple V.  Brady,  56  IT.  Y.  182,  and  many  other  cases. 

But  the  fact  that  the  United  States  Supreme  Court  has  in 
many  instances  passed  upon  the  sufficiency  of  indictments,  al- 
though the  question  under  discussion  was  not  raised  or  decided, 
indicates  the  opinion  of  the  Supreme  Court  of  the  United  States 
on  that  proposition ;  for  if  it  were  held  that  the  sufficiency  of  the 
indictment  could  not  be  inquired  into,  at  least  so  far  as  deter- 
mining whether  or  not  a  crime  had  been  committed  imder  the 
allegations  of  the  indictment,  the  very  qiiestions  passed  upon 
by  the  Supreme  Court  of  the  United  States  would  not  have 
been  essential  questions.     The  question  has  been  squarely  de- 
cided by  several  of  the  State  and  Federal  courts,  notably  in 
People  V.  Brady,  56  'N.  Y.  182,  where  the  court  expressed  itself 
in  the  following  terse  and  decisive  language:  "lie  is  entitled, 
in  common  with  all  citizens,  to  such  protection  as  the  law  gives 
to  all;  and,  while  the  reversal  of  the  proceedings  may  lead  to 
the  escape  of  an  offender,  we  cannot  close  our  eyes  to  the  fact 
that  criminal  proseciitions  for  false  pretenses  are  often  per- 
verted to  the  accomplishment  of  personal  and  private  ends.    It 
would  bo  a  dangerous  precedent  if  it  should  be  held  ')<at  a  man 
could  be  deprived  of  his  liberty,  and  removed  to  another  State, 
upon  an  accusation  so  vague  and  unsatisfactory  as  is  contained 
in  the  affidavits  in  this  case.    It  is  a  reasonable  rule,  supported 
by  obvious  considerations  of  justice  and  policy,  that  when  a 
surrender  is  sought  upon  proof,  by  affidavit,  of  a  crime,  the  of- 
fense should  be  distinctly  and  plainly  charged.     Security  to 
personal  liberty  demands  this,  and  the  State  will  meet  the  full 
measure  of  its  obligation  under  the  Federal  Constitution  if  it 
requires  this  before  consenting  to  the  arrest  and  removal  of  al- 
leged offenders."    It  seems  to  us  that  the  reasoning  in  this  case 
is  unanswerable,  and,  even  if  the  authorities  were  conflicting, 
we  should  be  inclined  to  follow  it.     Equally  plain  and  convinc- 
ing is  the  following  language  used  by  the  court  in  Be  Terrell 
(C.  C),  51  Fed.  Hop.  213,  to  wit:  "There  is  good  cause  for 
holding  tliat  this  power  should  be  exercised  liberally  whenever 
the  judge  before  whom  the  qiiestions  are  raised  on  application 
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for  a  warrant  of  removal  or  on  habeas  corpus  is  satisfied  from 
the  face  of  the  indictment  that,  were  such  an  indictment  before 
him  for  trial,  and  demurred  to,  he  would  quash  it.  This  is  a 
country  of  vast  extent,  and  it  would  be  a  grave  abuse  of  the 
rights  of  the  citizen  if,  when  charged  with  alleged  offenses 
committed,  perhaps,  in  some  place  he  had  never  visited,  he  were 
removaljle  to  a  district  thousands  of  miles  from  his  homo,  to  an- 
swer an  indictment  fatally  defective  on  any  mere  theory  of  a 
comity  which  would  require  the  sufficiency  of  the  indictment 
to  be  tested  only  in  the  particular  court  in  which  it  is  pending. 
Nor  should  the  mere  novelty  of  the  points  raised  be  held  to  pre- 
clude the  court  before  which  comes  the  quastion  of  removal 
from  passing  upon  them,  when  it  has  no  doiibt  as  to  how  it 
would  pass  upon  them  if  the  caiise  were  pending  licfoio  it.'' 
To  the  same  effect  is  Ex  parte  Hart,  11  C.  C.  A.  1G5,  G3  Fed. 
Rep.  219.  This  is  a  case  from  this  State  where  requisition  was 
made  on  the  Governor  of  Maryland.  This  case  also  disposps 
of  the  question  of  the  sufficiency  of  the  affidavit  by  a  private 
individual.  The  court,  in  concluding  its  remarks,  savs:  "Tlic 
claim  that  the  act  of  the  Governor  of  a  State  in  issuing  his  war- 
rant of  removal  is  conclusive,  and  that  the  presumption  is  he 
had  the  necessaiy  papers,  duly  authenticated,  before  him,  when 
he  acted,  cannot  be  assented  to.  The  act  of  the  Governor  can 
be  reviewed,  and,  if  he  has  not  followed  the  direction  and  ob- 
served the  conditions  of  the  Constitution  and  laws  of  tlie  United 
States  pertinent  to  such  matters,  can  be  set  aside  as  void."  It 
is  evident  tb-^t  he  has  not  followed  the  laws  of  the  United  States 
if  the  record  does  not  show  that  the  party  demanded  has  com- 
mitted a  crime.  In  any  event,  the  party  demanded  may  bo,  and 
frequently  is,  a  bona  fide  resident  and  citizen  of  the  State  upon 
which  the  requisition  is  made;  and  to  hold  that  such  party 
should  be  discriminated  against  in  the  administration  of  crim- 
inal law,  and  should  be  deprived  of  the  rights  and  privileges 
under  the  law  which  are  accorded  to  other  citizens  charged  with 
crime,  is  not  in  keeping  with  the  spirit  of  our  law  or  the  genius 
of  our  Government,  and  would  unnecessarily  tend  to  a  subver- 
sion of  personal  liberty. 

The  conclusion  rer.ched  that  the  court  has  a  right  to  inquire 
into  the  sufficiency  of  the  indictment  brings  us  to  the  iuvestiga- 
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tlon  of  questions  aflfecting  the  substance  of  the  extradition  pro- 
ceedings and  the  validity  of  the  complaint  upon  which  the  in- 
dictment was  founded.  The  section  of  the  Federal  law  on  which 
the  defendant  in  this  case  must  be  extradited,  if  at  all,  is  as  fol- 
lows: "Sec.  5278.  Whenever  the  executive  authority  of  any 
State  or  Territory  demands  any  person  as  a  fugitive  from  jus- 
tice of  the  executive  authority  of  any  State  or  Territory  to 
which  such  person  has  fled,  and  produces  a  copy  of  an  indict- 
ment found  or  affidavit  made  before  a  magistrate  of  any  State 
or  Territory  charging  the  person  demanded  with  having  com- 
mitted treason,  felony  or  other  crime,  certified  as  authentic  by 
the  Governor  or  chief  magistrate  of  the  State  or  Territory  from 
whence  the  person  so  charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  State  or  Territory  to  which  such  per- 
son ha"  fled  to  cause  him  to  be  ari'csted  and  secured  and  to  cause 
notice  of  the  arrest  to  be  given  to  the  executive  authority  mak- 
ing such  demand  or  to  the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered, 
to  such  agent  when  he  shall  appear."  This  law  was  enacted  by- 
Congress  to  make  operative  section  2  of  article  4  of  the  Con- 
stitution of  the  United  States,  which  is  as  follows:  "A  person 
charged  in  any  State  with  treason,  felony  or  other  crime,  who 
shall  flee  from  justice,  and  be  found  in  another  State,  shall,  on 
the  demand  of  the  execiitive  authority  of  the  State  from  which 
he  fled,  be  delivered  up  to  be  removed  to  the  State  having  ju- 
risdiction of  the  crime."  The  basis  of  the  right  of  extradition,, 
it  will  be  seen,  is  the  allegation  in  the  indictment  or  affidavit; 
that  a  crime  has  been  committed  by  the  person  sought  to  be  in- 
dicted. A  pertinent  question,  .then,  is,  is  the  defendant  here 
legally  charged  with  the  commission  of  a  crime  under  the  laws 
of  the  State  of  Illinois  by  the  indictment  which  is  made  a  part 
of  the  record  ?  Wo  think  this  question  must  be  answered  in  the 
negative.  The  indictn\eiit  is  based  upon  a  complaint  made  be- 
fore Jusiice  of  the  l*eace  Martin,  by  Taylor,  and  has  been  set 
forth  above.  It  is  earnastly  contended  by  the  appellant  that 
the  description  is  not  sufficient ;  that  "a  person  about  five  feet 
ten  inches  tall,  medium  complexion,  whose  Christian  and  sur- 
name is  unknown  to  affiant,  but  whose  person  is  weil  known, 
and  who  will  be  pointed  out  by  the  affiant  to  the  officer  execut- 
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ing  the  warrant,"  is  not  sufficiently  definite,  and  that  no  partic- 
ular person  is  therein  described.     Had  the  complaint,  in  other 
particulars,  been  sufficient,  we  are  not  certain  that  we  should 
discliarge  the  appellant  on  this  defect  alone,  but  in  other  re- 
spects no  crime  seems  to  have  been  charged.     The  person  at- 
tempted to  be  described  is  charged  with  unlawfully  attempting 
to  influence  the  decision  of  affiant,  who  was  serving  at  that  tiiiio 
as  a  juror  in  a  matter  pending  in  court,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided.    It  appears  from 
the  record  that  no  arrest  had  beem  made  at  the  time  the  indict- 
ment which  is  based  upon  this  complaint  was  founded,  and  it 
may  have  been,  especially  considering  the  meagerncss  of  the 
description,  that  no  arrest  ever  would  be  made,  and  tliat  there 
could  be  no  attcmj^t  to  conspire  for  the  purpose  of  hiring  a  wit- 
ness to  leave  the  State  to  evade  testifj'ing  in  the  alle,i!,'cd  pro- 
ceeding.    In  addition  to  this,  the  defendant  is  not  informed  by 
the  complaint  what  court  it  was  in  which  the  matter  was  pend- 
ing— whether  it  was  a  court  in  Cook  County  or  in  the  State  of 
Illinois — and,  indeed,  for  all  the  information  that  tlie  com- 
plaint gives,  it  might  have  been  a  court  anyAvhere  in  any  of  the 
States  of  the  Union;  and  while,  under  the  uniform  practice, 
many  of  the  refinements  of  the  criminal  law  which  tend  to  de- 
feat the  end  of  justice  have  been  swept  aAvay,  yet  the  other  ex- 
treme must  not  be  reached,  of  holding  a  defendant"  answerable 
to  the  law  when  he  is  not  charged  Avith  any  crime.    In  those  ju- 
risdictions where  the  reformed  practice  prevails,  a  statement  of 
facts  has  been  substituted  for  the  technical  requirements  of  the 
common  law;  but  here  there  is  no  statement  of  facts  to  which 
the  accused  can  turn  to  aid  him  in  preparing  his  defense  in  the 
matters  to  Avhich  we  have  above  referred. 

The  section  of  the  Illinois  statute  upon  which  this  complaint 
was  based  is  as  follows:  "Whoever  corrupts  or  attempts,  di- 
rectly or  indirectly,  to  corrupt  any  master  in  chancery,  auditor, 
juror,  arbitrator,  umpire,  or  referee,  by  giving,  offering  or 
promising  any  gift  or  gratuity  whatever,  with  intent  to  bias  the 
opinion  or  influence  the  decision  of  such  master  in  chancery, 
auditor,  juror,  arbitrator,  umpire  or  referee  in  relation  to  any 
matter  pending  in  the  court,  .  .  .  shall  be  imprisoned  in 
the  penitentiary  not  exceeding  five  years  or  fined  not  exceeding 
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one  thousand  dollars,  and  confined  in  the  county  jail  not  ex- 
ceeding one  year."  1  Starr  &  C.  Ann.  .St.,  p.  764,  §  33.  It  is 
true  that  a  complaint  made  to  a  justice  of  the  peace  will  not  bo 
scrutinized  as  critically  as  will  an  indictment  by  a  grand  jury, 
nor  will  it  be  required  to  follow  as  closely  rules  of  technical 
pleading.  But  even  a  complaint  made  to  a  justice  of  the  peace, 
to  give  the  justice  jurisdiction,  must  state  the  facts  which, 
under  the  law,  constitute  a  crime.  Under  the  statute  above 
cited  it  is  not  a  crime  to  unlawfully  attempt  to  influence  the 
decision  of  a  juror  in  a  matter  pending  in  court,  but  the  crime 
is  to  attempt  to  corrupt,  not  by  unlawfully  influencing,  but  by 
unlawfidly  influencing  how?  The  statute  is  not  silent  as  to  the 
mode.  Many  willful  attempts  to  corrupt  and  influence  the  de- 
cision of  a  juror  might  be  conceived  of  that  would  not  fall 
under  the  ban  of  this  statute,  and  there  might  be  many  unlawful 
attempts  to  influence  a  juror  without  any  attempt  whatever  to 
corrupt.  Tor  instance,  talking  before  a  juror  about  the  merits 
of  a  case  for  the  purpose  of  influencing  him.  Such  an  act 
would  be  unlawful,  and  doubtless  would  subject  the  offender 
to  punishment  for  contempt;  or  an  attorney  might  deliberately 
misstate  the  evidence  in  the  case;  and  instances  of  this  char- 
acter of  offenses  might  be  multiplied.  But  certainly  such  would 
not  bo  crimes  falling  within  the  purview  of  this  statute;  and 
yet,  as  far  as  this  complaint  informs  us,  the  defendant  might 
have  been  charged  with  one  of  the  offenses  instanced.  But  the 
statute  leaves  nothing  to  conjecture,  or  to  the  discretion  of  the 
court,  for  it  plainly  provides  that  the  attempt  to  corrupt  and 
unlawfully  influence  must  be  by  giving,  offering,  or  promising 
some  gift  or  gratuity.  Through  these  agencies  alone  must  the 
corrupting  influence  be  obtained  or  attempted.  It  is  also  con- 
tended by  the  respondent  that  under  the  law  of  Illinois  it  is 
sufficient  to  charge  the  crime  in  the  language  of  the  statute. 
However  that  may  be,  a  glance  at  the  law  and  the  complaint 
shows  that  the  offense  was  not  charged  in  the  language  of  the 
statute. 

It  is  insisted  by  the  respondent  that  the  pleading  of  the 
complaint  in  this  instance  was  a  matter  of  inducement,  and 
that  in  such  cases  that  particularity  is  not  required  that  is 
required  in  charging  the  crime  to  which  the  respondent  is 
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to  answer;  and  many  citations  arc  made  in  support  of  that 
proposition,  notably  2  Bish.  New  Cr.  Proc.  904,  where  the 
rule  is  announced  as  follows:  ''The  following  distinction 
if  borne  in  mind,  will  be  helpful  to  a  proper  understand- 
ing if  this  entire  subject:  The  averments  are  necessurily  and 
always  of  two  classes — those  which  disclose  a  foundation  for 
the  commission  of  the  offense  and  those  which  charge  the  of- 
fense itself.  By  the  univei'sal  rules  of  criminal  pleading,  thu 
former,  commonly  called  'inducement,'  may  be  general  in 
terms,  and  be  either  introduced,  or  not,  by  'whereas.'  The  lat- 
ter must  be  full,  direct,  and  specific" — and  the  cases  cited  are 
to  the  same  effect.  But  the  trouble  with  this  particular  case  is 
that,  while  the  indictment  might  have  been  held  sufficient  if  a 
general  reference  had  been  made  to  the  matter  which  is  pleaded 
by  way  of  inducement,  the  pleader  did  not  see  fit  to  do  this,  but 
pleaded  in  full  the  complaint  upon  which  the  indictment  is 
based ;  and,  the  complaint  showing  affirmatively  that  there  was 
no  jurisdiction  in  the  justice  of  the  peace  to  issue  the  warrant 
for  the  arrest  of  the  defendant,  there  could  have  been  no  trial 
pending  to  base  the  indictment  upon  which  is  presented  against 
the  defendant  in  this  case.  The  whole  record,  then,  affirmatively 
showing  lack  of  jurisdiction  in  the  justice  of  the  peace  to  try 
the  original  case,  the  indictment  must  be  held  to  be  illegal  and 
void,  as  the  defendant  is  not  charged  with  any  crime.  It  is  not 
crime  to  attempt  to  induce  a  person  to  leave  the  State.  It  is  a 
crime  only  when  such  attempt  is  made  for  the  purpose  of  in- 
juriously affecting  the  administration  of  public  justice  in  n 
cause  pending.  The  judgment  will  be  reversed,  with  instruc- 
tions to  the  lower  court  to  discharge  the  defendant. 

Gordon,  C.  J.,  and  Reavis  and  Fullebton,  JJ.,  concur. 

Notes  (by  J.  F.  G.).— In  the  opinion  it  is  said  that  the  "requisition 
was  issued  by  the  acting  Governor  of  the  State  of  Iliinois,"  which  the 
court  holds  to  be  a  compliance  with  the  Constitution  of  the  State  of 
Illinois.    The  Constitution  in  that  respect  provides  as  follows: 

"In  case  of  the  death,  conviction  or  impeachment,  failure  to  qualify, 
resignation,  absence  from  the  State,  or  other  disability  of  the  Gov- 
ernor, the  powers,  duties  and  emoluments  of  the  office,  for  the  residue 
of  the  term,  or  until  his  disability  should  be  removed,  shall  devolve 
upon  the  Lieutenant  Governor." 
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Another  provision  of  the  Constitution  provides  that  If  both  the  Gov- 
ernor and  Lieutenant  Governor  are  disquallfled,  that  the  President 
pro  tempore  of  the  Senate,  shall  act;  and  in  case  of  the  inability  of  all 
three  that  the  duties  of  the  offlce  shall  devolve  upon  the  Spealier  of 
the  House  of  Representatives.  It  may  be  seriously  doubted  whether 
the  authorities  cited  support  the  conclusion;  for  unless  otherwise 
Bhown,  the  Governor  is  presumed  to  be  within  the  State  attending  to 
his  duties  as  sole  executive  of  the  Stute.  Early  In  1S93,  one  Ed.  Reily, 
being  arrested  in  Chicago  upon  a  fugitive  warrant,  applied  for  a  writ 
of  habeas  corpus;  but  before  the  case  was  disposed  of,  an  extradition 
warrant,  signed  by  the  Lieutenant  Governor,  with  the  certificate  of  the 
Secretary  of  State,  stating,  "by  the  order  of  the  Acting  Governor"  was 
produced  in  court,  which  Judge  Dunne,  then  presiding,  held  to  be  void; 
for  tlio  reason,  that  the  presumption  of  the  Governor's  presence  within 
the  State,  and  of  his  ability  to  act,  could  only  be  overcome  by  a  cer- 
tificate stating  a  fact,  which  would  show  absence  or  disability.  This 
case,  although  at  the  time  attracting  considerable  attention,  is  not  re- 
ported in  any  law  publication;  but  the  writer  speaks  from  personal 
knowledge,  having  been  counsel  for  the  prisoner  at  the  hearing  of  the 
case. 

Defective  Criminal  Covi plaint. — The  point  made  in  the  opinion,  that 
Justice  Martin  had  no  jurisdiction,  because  the  criminal  complaint  was 
fatally  defective,  is  well  sustained  by  authorities.  This  subject  has 
been  Riven  considerable  attention  in  the  eleventh  volume  of  these  re- 
ports; in  which  see  pages  298,  349,  355,  356,  369,  380,  382,  384  and  385; 
also  see  Rice  v.  Ames,  in  the  present  volume,  and  State  v.  McQahey,  97 
N.  W.  Rep.  865.  The  last-mentioned  case  will  appear  In  a  later  volume 
of  these  reports. 

John  Doe  Warrants. — The  proceedings  before  Justice  Martin  were 
void  for  another  reason,  which  the  court  declined  to  pass  upon.  The 
complaint  did  not  give  the  name  of  the  accused;  nor  did  it  give  such 
a  description  as  would  enable  the  justice  by  his  warrant  to  order  the 
arrest  of  a  particular  person;  and  was  therefore  In  direct  violation  of 
section  G,  article  2,  of  the  Constitution  of  Illinois,  which  requires  a  par- 
ticular description  of  the  accused  to  appear  by  affidavit.  The  frequency 
of  such  irregular  proceedings,  prompted  the  writer  to  review  the  mat- 
ter in  an  article,  which  appeared  in  the  Chicago  Law  Bulletin,  Octo- 
ber 1, 1902,  and  Chicago  Legal  News,  October  4,  1902  (35  Chi,  L.  N,  54). 
Inserting  several  bracket  citations  we  give  the  article  below: 

"John  Doe  Warrants." 

By  John  F.  Geeting. 

Individual  freedom  from  physical  restraint  is  a  cherished  and  favored 
ideal  of  both  American  and  English  jurisprudence.  A  right  not  to  be 
abridged,  except  for  good  and  specific  cause,  and.  then  only  by  procedure 
recognized  by  law. 

In  cases  of  emergency,  such  restraint  may  be  had  without  written  Ju- 
dicial process;  but  this  power  should  only  be  exercised,  when  public  or 
Individual  safety  require  immediate  and  effective  action.  [Sarah  Way's 
Case,  41  Mich.  299.) 
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A  Judicial  warrant  issued  for  the  arrest  of  a  human  being  should  not 
only  be  based  upon  evidence  presented  to  a  magistrate,  but  the  cause 
for  the  arrest  must  in  some  manner  appear  in  the  warrant;  so  that  the 
officer  by  his  warrant  is  informed  of  the  right  to  make  the  arrest,  and 
the  person  to  be  arrested  may  thereby  be  informed  that  the  warrant 
has  been  Issued  for  good  cause  shown  and  for  Jiia  arrest. 

The  warrant  being  issued  on  evidence  presented  to  the  magistrate, 
and  by  him  passed  upon,  can  only  operate  against  the  individual  or  in- 
dividuals against  whom  in  his  opinion  sufficient  cause  for  arrest  has 
thereby  been  shown,  leaving  no  discretion  to  the  officer  executing  the 
warrant,  as  to  the  person  or  persons  to  be  arrested;  consequently  the 
warrant  should  describe  the  accased  with  that  degree  of  accuracy,  that 
from  the  description  alone  the  officer  may  know  whom  to  arrest. 

Generally  the  accused  is  described  by  his  known  name,  but  if  his 
name  be  not  known  to  the  magistrate,  some  other  description  should 
be  given  by  which  he  can  be  identified.  As  to  the  sufficiency  of  such 
description  the  Supreme  Court  of  Maine  held  the  following  to  be  in- 
sufficient: "A  person  whose  name  is  unknown  but  whose  person  is  well 
known  of  the  vassalboro,  in  the  county  of  Kennebec,"  the  court  saying: 
"The  omission  of  the  name,  as  a  means  of  identification  is  justified 
only  on  grounds  of  necessity;  and  when  this  is  not  known  the  warrant 
must  indicate  on  whom  it  is  to  be  served  in  some  other  way,  by  a  speci- 
fication of  his  personal  appearance,  his  occupation,  his  precise  place  of 
residence  or  of  labor,  his  recent  history,  or  some  facts  which  give  a 
special  designation  that  the  Constitution  requires."  {Hartcood  v.  Siph- 
ers,  70  Me.  464.  See,  also,  Chitty  Crim.  Law  (5th  Am.  ed.)  39;  1  Hale, 
P.  C.  527;  Orumon  v.  Raymond,  1  Conn.  40,  6  Am.  Dec.  200.) 

The  doctrine  that  only  the  person  described  can  be  arrested  seems 
of  universal  application  wherever  the  common  law  prevails;  and  in 
some  of  the  American  States  it  is  accentuated  by  either  constitutional 
or  statutory  provision. 

In  England  where  a  warrant  directing  the  arrest  of  Josiah  Shadgett 
was  served  on  John  Shadgett,  who  it  seems  teas  the  person  intended, 
Lord  Ellenborough  held:  That  trespass  could  be  maintained,  saying: 
"Process  ought  regularly  to  describe  the  party  against  whom  it  is 
meant  to  be  issued,  and  the  arrest  of  one  person  cannot  be  justified 
under  a  writ  sued  out  against  another."  (Shadgett  v.  Clipson,  8  East, 
328.    See,  also,  Wilkes  v.  Lorck,  2  Taunt.  400.) 

In  New  York  a  warrant  directed  the  officer  to  "take  the  body  of  John 
Doe,  the  person  carrying  off  the  cannon;"  the  warrant  being  intended 
for  Levi  Mead,  who,  wher  arrested,  was  leading  a  horse  attached  to 
the  cannon  wagon.  Held,  that  trespass  would  lie  for  false  arrest. 
(Mead  v.  Haws,  1  Cowen,  332.)  So  in  the  same  State  a  warrant  was 
issued  for  John  Doe  and  Richard  Roe,  and  was  served  upon  Samuel  W. 
Lovell,  one  of  the  persons  for  whom  it  was  intended,  and  who  was  tried 
and  convicted;  it  was  held  that  he  could  maintain  an  action  for  false 
imprisonment.  (Ournsey  v.  Lovell,  9  Wend.  319.  See,  also,  Scott  v. 
Ely,  4  Wend.  555;  Oriswold  v.  Sedgwick,  6  Cowen,  456.) 

In  New  Hampshire  a  writ  directing  the  arrest  of  George  Melvil  was 
served  upon  George  Melvin.    Melvin  brought  suit  for  false  imprison- 
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ment  and  obtained  a  verdict.  In  sustaining  the  verdict  the  court  said : 
"It  is  well  settled  that  he  who  causes  another  to  be  arrested  by  a  wrong 
name,  is  a  trespasser,  even  if  the  process  was  intended  to  be  against 
the  person  actually  arrested"  {Melvin  v.  Fisher,  8  N.  H.  406.  See, 
also,  Miller  v.  Foley,  28  Barb.  (N.  Y.)  630;  Hoye  v.  Bush,  1  M.  &  G.  775, 
39  E.  C.  L.  649.) 

In  Massachusetts  a  complaint  was  filed  charging  that  "John  Doe  or 
Richard  Roe  whose  other  or  true  name  is  to  your  complainant  un- 
known" had  committed  assault  and  battery;  upon  which  a  warrant  to 
the  same  effect  issued,  and  an  effort  being  made  to  arrest  Morris  Crotty, 
for  whom  the  warrant  was  actually  intended.  Crotty  and  his  friends 
made  a  vigorous  resistance,  for  which  they  were  indicted  for  riot;  but 
the  Supreme  Court  held  that  the  resistance  was  lawful  in  that  the  war- 
rant should  have  given  the  best  possible  description  of  the  person  to  be 
arrested.     (Commomcealth  v.  Crotty,  10  Allen,  403,  87  Am.  Dec.  669.) 

A  United  States  Commissioner  having  issued  a  warrant  directing  the 
arrest  of  James  West,  really  intending  it  for  Vandy  West,  who  teas  ar- 
rested by  it.  Suit  was  brought  for  false  imprisonment.  The  Supreme 
Court  of  the  United  States  held  that  as  he  had  never  been  known  by 
the  name  of  James  West,  he  could  maintain  his  action.  (West  v.  Cabell, 
153  U.  S.  78.) 

The  practice  of  issuing  John  Doe  warrants  is  very  common  in  the 
city  of  Chicago,  some  of  the  justices  thinking  that  they  improve  the 
form  of  a  warrant  by  inserting  the  words  "to  be  pointed  out;"  but 
which  adds  nothing  to  the  strength  of  the  warrant  in  that  it  is  an  at- 
tempt of  the  justice  to  transfer  his  judicial  function  to  some  private 
individual. 

The  application  of  this  doctrine  to  the  courts  of  Illinois  is  settled 
beyond  doubt  by  section  6,  of  the  Bill  of  Rights,  which  reads  as  follows: 

"The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated;  and  no  warrant  shall  issue  without  probable  cause,  supported 
by  affidavit,  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized." 
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61  Neb.  803—86  N.  W.  Rep.  510. 

Decided  May  22,  1901. 

Extradition:*  Habeas  corpus — Liability  of  person  extradited  from  an- 
other State  to  civil  process — Bastardy — Jurisdiction — Practice. 

1.  A  prisoner  held  under  a  process  in  due  form  issued  upon  a  Judg- 
ment cannot  obtain  his  discharge  by  habeas  corpus  unless  the 
judgnient  is  void,  and  not  merely  voidable. 
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♦See  Extradition  in  Table  of  Topics. 
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2.  ▲  suit  against  the  putative  father  for  t.he  maintenance  of  his  ille- 

gitimate child  is  essentially  a  civil  action,  accompanied  by  tne 
extraordinary  remedy  of  arrest  and  imprisonment  for  the  pur- 
pose of  enforcing  a  judgment  rendered  in  the  case. 

3.  The  bastardy  act  is  an  exercise  of  the  police  power  of  the  State 

the  object  of  which  is  to  require  the  putative  father,  in  compli- 
ance  with  his  moral  obligation,  to  furnish  support  for  his  child, 
and  indemnify  the  public  against  liability  for  its  care  and  main- 
tenance. 

4.  A  justice  of  the  peace  obtains  jurisdiction  over  a  defendant,  under 

the  act  in  question,  by  the  filing  of  the  statutory  complaint,  duly 
verified,  the  issuance  of  a  warrant  for  the  arrest  of  the  defend- 
ant, and  its  execution;  the  execution  of  the  process  serving  the 
same  office  as  the  service  of  a  summons  in  an  ordinary  civil  ac- 
tion. 
6.  In  a  proceeding  under  the  bastardy  act,  the  District  jCourt  acquires 
jurisdiction  by  the  filing  of  the  transcript  of  the  proceedings  had 
before  the  justice  of  the  peace,  based  on  a  proper  complaint,  ar- 
rest of  the  accused,  and  an  order  requiring  him  to  appear  before 
the  District  Court  for  trial.  AUscfiuler  v.  Algaza,  21  N.  W.  Rep. 
401,  16  Neb.  631. 

6.  The  District  Court,  having  acquired  jurisdiction  by  the  filing  of  a 

transcription  of  the  proceedings  had  before  a  justice  of  the  peace, 
is  empowered  to  try  the  case  and  render  judgment,  even  though 
the  defendant  be  not  personally  present. 

7.  Where  a  defendant  fails  to  app^r  in  the  District  Court  in  pursu- 

ance to  an  order  made  at  the  preliminary  inquiry  had  before  a 
justice  of  the  peace,  and  enters  no  plea  to  the  complaint,  a  trial 
may  be  had  to  the  court  without  the  aid  of  a  jury  provided  for  by 
section  3,  chapter  37,  Comp.  St.  1899,  to  try  the  issue  on  a  plea  of 
not  guilty. 

8.  The  failure  to  impanel  a  jury  to  try  the  Issue  would  not  go  to  the 

jurisdiction  of  the  court,  but,  at  most,  render  the  judgment  erro- 
neous, the  correction  of  which  could  not  be  had  by  proceedings  in 
habeas  corpus. 

9.  A  defendant  brought  to  this  State  on  requisition  in  good  faith,  and 

not  as  a  pretext  or  device  to  serve  some  ulterior  purpose,  may  be 
prosecuted  oe  any  other  charge  of  violating  the  laws  of  the  State, 
or  for  a  civil  liability  or  obligation  resting  upon  him,  and  is  not 
exempt  from  service  of  process  until  a  reasonable  time  elai>ses  in 
which  to  return  to  the  State  from  which  he  was  brought  under 
the  requisition. 
10.  A  defendant  brought  Into  the  jurisdiction  of  the  courts  of  this  State 
on  requlsitlcn  from  another  State  is  not  entitled  to  Immunity 
from  service  of  process,  civil  or  criminal,  until  a  reasonable  time 
elapses  in  which  to  withdraw  from  the  jurisdiction,  such  as  Is 
ordinarily  extended  to  suitors  and  witnesses  whose  attendance  at 
court  is  voluntary. 
(Syllabus  by  the  Court) 
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In  the  Matter  of  the  Application  of  John  Walker  for  his  dis- 
charge from  imprisonment,  by  a  writ  of  habeas  corpus.  Denied. 

Matthew  GerinQj  for  the  plaintiff. 

Jesse  L.  Boot,  C.  S.  Polk,  and  G.  F.  Tefft,  for  the  defendant. 

HoLOOMB,  J.  The  petitioner,  John  Walker,  brings  an  orig- 
inal action  in  this  court  for  a  writ  of  habeas  corpus,  alleging 
in  his  petition  that  he  is  unlawfully  restrained  of  his  liberty  by 
the  sheriff  of  Cass  County,  in  whose  custody  he  is  held  by  vir- 
ture  of  a  capias  writ  issued  out  of  the  District  Court  of  said 
county.  It  appears  from  the  recond  that  the  writ  was  issued 
on  a  judgment  of  filiation  rendered  in  an  action  pending  in  said 
court  against  the  petitioner,  in  which  said  judgment  it  was  or- 
dered by  the  court  that  the  defendant  (the  petitioner)  pay  the 
plaintiff  in  the  action  the  sum  of  $138.75  for  the  care  and  ex- 
pense connected  with  the  birth,  care,  and  death  of  a  bastard 
child  (he  being  adjudged  to  be  the  reputed  father),  and  the 
costs  of  r  '>  action,  in  default  of  which  payment,  or  the  securing 
of  the  payment  thereof,  the  defendant  should  be  committed  to 
the  jail  of  the  county  until  the  judgment  be  complied  with. 
The  facts  in  the  case  are  stipulated  by  the  parties.  There  are 
but  two  questions  of  controlling  importance  necessary  to  bo  con- 
sidered in  a  proper  determination  of  the  controversy,  which  will 
appear  in  the  further  discussion  of  the  subject.  In  September, 
1900,  a  complaint  was  entered  by  Lillie  Parker,  an  unmarried 
•woman,  before  a  justice  of  the  peace  of  Cass  County,  under  the 
provisions  of  chapter  37  of  the  Compiled  Statutes  of  1899, 
charging  the  defendant  with  -being  the  father  of  her  illegitimate 
child,  of  which  she  had  been  delivered  a  short  time  previous. 
A  warrant  was  issued,  and  the  defendant  arrested  and  brought 
before  the  justice;  and  upon  defendant's  application  a  continu- 
ance of  the  hearing  contemplated  by  the  statute  was  had,  and 
he  entered  into  a  recognizance  to  appear  at  the  time  to  which 
the  hearing  was  continued.  Upon  a  hearing  had  before  the  jus- 
tice of  the  peace  as  to  the  truth  of  the  charge  made  against  the 
defendant,  at  which  he  was  present,  evidence  was  submitted 
and  reduced  to  writing  as  required  by  statute,  upon  considera- 
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tion  of  whicli  it  was  found  that  the  complaint  was  established; 
and  the  defendant  was  required  to  enter  into  a  recognizance  in 
the  sum  of  $500  for  his  appearance  at  the  next  term  of  the  Dis- 
trict Court  to  answer  the  accusation  made  against  him  and 
abide  the  order  of  the  court.    The  defendant  was  placed  in  tho 
custody  of  a  constable  for  the  purpose  of  securing  tho  recog- 
nizance required,  and,  neglecting  to  give  the  same,  a  mittimm 
was    issued,  authorizing    his    commitment  to  tho  jail  of  tho 
county.     Before  execution  of  the  mittimus  the  defendant  es- 
caped from  the  custody  of  the  constable,  and  fled  to  the  State  of 
Iowa.     A  transcript  of  the  complaint  and  all  proceedings  had 
before  the  justice  of  the  peace  was  duly  made,  certified,  and 
filed  in  tho  ofl^ice  of  the  Clerk  of  the  District  Court  of  Cass 
County  on  the  first  day  of  the  next  term  thereof  held  after  the 
preliminary  hearing  had  before  the  justice  of  the  peace.    The 
defendant  failing  to  appear  at  said  term  of  the  District  Court, 
his  default  was  duly  taken  and  entered,  and,  the  case  coming 
on  for  hearing,  evidence  was  submitted  to  the  court  without  the 
intervention  of  a  jury,  upon  consideration  whereof  it  was  by 
the  court  adjudged  that  the  defendant  was  the  reputed  father 
of  the  bastard  child  of  the  plaintiff,  and  liable  for  its  support 
and  maintenance,  and  awarding  judgment  accordingly  as  herein 
first  mentioned.     The  dofena.    i;  was  afterwards  arrested  on  a 
capias  issued  upon  the  judgment,  and  held  in  custody,  because 
of  his  failure  and  default  in  complying  with  the  judgment  so 
rendered. 

It  is  contended  by  counsel  for  the  petitioner,  and  argued  in 
his  brief,  that  the  judgment  which  is  the  foundation  for  the 
process  directing  the  arrest  and  imprisonment  of  the  defendant 
is  void  for  want  of  jurisdiction  over  his  person  of  the  court  ren- 
dering the  judgment ;  the  precise  claim  being  that  because  the 
defendant  was  not  personally  present  in  court  and  had  entered 
into  no  recognizance  for  his  presence  thereat,  having  fled  from 
the  custody  of  the  officer  detaining  him  under  the  mittimus,  ju- 
risdiction by  the  District  Court  was  never  r.cquired  over  his  per- 
son. We  are  therefore  to  inquire,  in  what  manner  does  the  Dis- 
trict Court  obtain  jurisdiction  in  a  proceeding  of  the  character 
under  consideration?  Is  it  by  filing  a  transcript  of  the  com- 
plaint and  proceedings  had  before  a  justice  of  the  peace — who, 
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it  must  be  conceded,  in  this  case  was  empowered  to  act,  and  had 
the  jurisdiction  which  was  exercised  at  the  preliminary  in- 
qyjj.y — or  must  the  personal  presence  of  the  defendant,  volun- 
tarily or  involuntarily,  be  had  in  the  District  Court  before  it  is 
authorized. to  render  judgment  in  the  case? 

Preliminary  to  what  follows,  we,  perhaps,  should  here  note 
that  habeas  corpus  proceedings  cannot  be  resorted  to  for  the 
purpose  of  correcting  errors  of  the  trial  court  rendering  the 
judgnient  which  is  challenged  in  such  proceedings.    If  the  pris- 
oner is  hold  under  a  process  in  due  form  issued  upon  a  judg- 
ment, he  cannot  obtain  his  discharge  by  habeas  corpus  unless 
the  judgment  is  void,  and  not  merely  voidable.  Freem.  Judgm., 
§  619,  citing  Ex  parte  Marx,  86  Va.  40,  9  S.  E.  Eep.  475 ;  In 
re  Coy.  127  U.  S.  731-757,  8  Sup.  Ct.  1263,  32  L.  Ed.  274; 
Ex  parte  WathinSj  3  Pet.  191-202,  7  L.  Ed.  650.     The  bas- 
tard) proceedings  must  also  be  regarded  as  essentially  a  civil 
action,  accompanied  by  the  extraordinary  remedy  of  arrest  and 
imprisonment  for  the  purpose  of  enforcing  a  judgment  ren- 
dered in  the  case.    Ex  parte  Cottrel,  13  Xeb.  193,  13  N.  W. 
Eep.  174;  Altschukr  v.  Algaza,  16  N'eb.  631,  21  K  W.  Eep. 
401;  StricMer  v.  Grass,  32  Neb.  811,  49  N.  W.  Eep.  804. 
^Vhile  in  its  character  the  proceeding  is  a  civil  action  under 
the  statute,  the  act  is,  properly  speaking,  the  exercise  of  tlio 
police  power  of  the  State,  the  object  of  which  is  to  require  the 
putative  father,  in  compliance  with  his  moral  obligation  to  fur- 
nish support  for  his  child,  and  indemnify  the  public  against  lia- 
bility for  its  care  and  keeping ;  "to  compel  him  to  assist  in  tho 
maintenance  of  the  fniit  of  his  immoral  act,"  and  to  prevent 
the  child  from  becoming  a  county  charge.    Stoppert  v.  Nierle, 
45  Neb.  105-117,  63  N.  W.  Eep.  382,  and  cases  therein  i-ited. 

It  is  practically  conceded  that  the  justice  of  the  peace  before 
whom  the  preliminary  proceedings  were  had  in  the  case  had 
jurisdiction  and  authority  to  act  regarding  the  case,  in  so  far 
as  his  powers  were  exercised.  This  jurisdiction  '''as  obtained 
by  the  filing  of  the  statutory  complaint,  duly  verified,  and  the 
issuance  of  a  warrant  thereon,  and  the  arrest  of  the  defendant. 
The  process  by  which  the  court  acquired  jurisdiction  over  the  de- 
fendant was  the  warrant  issued  for  his  arrest,  and  its  execution 
serves  the  same  office  as  the  service  of  a  summons  in  an  ordi- 
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nary  civil  action,  and  the  court  thereby  acquired  jurisdiction 
ower  the  person  of  the  defendant.  AUschuler  v.  Algaza,  supra; 
Beckett  v.  State  (Ind.),  30  K  E.  Kep.  536.  The  justice  can- 
not try  the  casa  He  may  make  only  an  examination,  and,  if 
the  evidence  warrants  it,  require  the  defendant  to  enter  into  a 
recognizance  to  appear  at  the  next  term  of  the  District  Court, 
there  to  answer  the  complaint  and  abide  by  the  order  of  the 
court.  This  proceeding,  however,  is  required  only  in  the  event 
of  the  defendant's  failure  to  comply  with  the  provisions  of  sec- 
tion 1  of  said  chapter  37  for  the  payment  of  money  or  transfer 
of  property  to  the  plaintiff,  and  to  give  an  obligation  to  save 
the  county  free  from  charge  towards  the  maintenance  of  the 
child.  If  the  defendant  comply  with  these  provisions,  he  is  en- 
titled to  be  discharged.  On  the  District  Court  the  statute  has 
conferred  original  jurisdiction  to  try  the  case  on  its  merits,  and 
render  judgment  of  affiliation  and  for  the  maintenance  of  the 
illegitimate  child,  in  such  sum  as  may  be  ordered.  Munro  v. 
Callahan,  41  N^eb.  849,  60  N.  W.  Eep.  97. 

Has  the  District  Court  jurisdiction  for  this  purpose  when  a 
defendant  has  not  personally  appeared  therein,  under  the  facts 
and  circumstances  as  in  the  case  at  bar?  In  AUschuler  v.  Al- 
gaza, supra,  it  is  held  in  the  syllabus  that:  "In  a  proceeding 
under  the  Bastardy  Act,  the  District  Court  acquires  jurisdic- 
tion by  the  filing  of  the  transcript  of  the  proceedings  before  the 
justice,  based  on  a  proper  complaint,  arrest  of  the  accused,  and 
order  requiring  him  to  appear  before  the  District  Court  for 
trial."  The  record  in  this  case  discloses  that  a  transcript  of  all 
the  prceedings  had  before  the  justice  of  the  pefice  was  duly  filed 
in  the  office  of  the  clork  of  the  District  Court ;  and  jurisdiction, 
it  would  seem,  was  by  the  court  thus  acquired  as  fully  as  if  tho 
defendant  had  voluntarily  submitted  his  person  to  the  jurisdic- 
tion of  that  court,  and  afterwards  departed  without  leave.  The 
court  having  secured  jurisdiction  by  the  filing  of  the  transcript, 
the  vital  question  next  presented  is  whether  the  court  has  juris- 
diction to  render  judgment  in  the  absence  of  the  defendant. 

Jurisdiction  having  been  acquired  at  the  commencement  of 
the  action,  and  the  case  after  the  examination  contemplated  by 
the  statute  before  the  justice,  having  been  transferred  to  the 
District  Court  for  the  continuation  of  the  proceeding,  we  ob- 
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serve  no  good  reason  for  holding  that  the  case  may  not  be  pro- 
ceeded with,  and  a  proper  judgment  rendered,  of  the  same 
validity  and  force,  and  to  the  same  extent,  as  though  such  pro- 
ceeding were  in  the  first  place  had  in  the  District  Court.  The 
action  being  civil  in  character,  there  would  seem  to  be  no  press- 
ing necessity  for  the  defendant's  presence  if  he  voluntarily  ab- 
sents himself  from  the  court  at  the  time  of  the  bearing  had  in 
that  tribunal.  The  court  ha3  jurisdiction  over  the  person  of  the 
defendant  and  the  subject-matter,  by  filing  of  the  transcript, 
and,  as  we  view  the  entire  scope  and  object  of  the  statute,  is  em- 
powered to  try  the  case  and  render  judgment  even  though  tho 
defendant  be  not  personally  present.  The  object  of  the  statute 
providing  for  the  detention  of  the  defendant  in  confinement,  or 
his  recognizance  for  his  appearance  in  the  District  Court,  is 
manifestly  for  the  purpose  of  enforcing  summarily  the  judg- 
ment rendered  in  the  action,  and  not  to  confer  jurisdiction  on 
the  court.  This  had  already  been  accomplished  in  the  manner 
stated.  It  is  observed  by  Bellows,  J.,  in  a  well-considered  case 
{Stokes  V.  Sanborn,  45  N.  H.  276) :  "Indeed,  it  is  quite  obvious 
that  the  object  of  the  law  is  to  redress  a  civil  injury,  by  com- 
pelling the  putative  father  to  aid  the  mother  in  the  support  of 
the  child,  and  to  indemnify  thei  toAvn  chargeable  with  its  sup- 
port against  the  expenses  which  may  bo  incurred  thereby;  giv-. 
ing  to  the  court  the  power  to  require  of  the  father  or  the  mother, 
or  both,  security  against  this  liability.  .  .  .  Some  of  the 
forms  of  this  proceeding,  it  is  true,  are  borrowed  from  the  crim- 
inal law ;  but  these  are  simply  with  the  view  of  giving  a  more 
summary  and  stringent  character  to  the  process  by  which  the 
respondent  is  brought  into  court  and  held  to>  answer  the  charge, 
leaving  it  in  most  other  respects  to  stand  upon  the  footing  of 
ordinary  civil  causes.  It  is  therefore  held  in  Marston  v.  Jen- 
ness,  11  N.  11.  156,  and  Little  v.  Dickinson,  29  N.  H.  56,  that 
the  respondent  is  not  arraigned,  but  appears  and  pleads  by  at- 
torney. Under  a  similar  law  in  Massachusetts  this  is  held  to  be 
a  civil  proceeding.  Wilbur  v.  Crane,  13  Pick.  284;  Williams 
V.  Campell,  3  Mete.  209.  So^  in  Mariner  v.  Dyer,  2  Greenl. 
165;  Hinman  v.  Taylor,  2  Conn.  357;  Robie  v.  McNiece,  7  Vt. 
419 ;  Gray  v.  Fulsome,  Id.  452 ;  Smith  v.  Lint,  37  Me.  546.  It 
being  settled,  then,  that  proceedings  under  this  law  are  to  be  re- 
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garded  as  civil  actions,  the  question  is  whether  there  is  any- 
thing in  their  nature,  or  anything  to  be  implied  from  the  pro- 
visions of  the  statute,  that  requires  the  personal  presence  of  the 
respondent  at  the  trial  or  the  rendition  of  jiulginerit,  or  that 
takes  such  cases  out  of  the  general  rule  that  judgment  in  civil 
actions  may  be  rendered  upon  default.  The  service  in  these 
cases  is  by  arrest  of  the  body,  and  security  taken  for  the  ap- 
pearance of  the  respondent  at  the  proper  court,  by  bond,  and 
although  the  form  of  the  proceeding  is  more  summary,  yet  in 
substance  it  is  like  the  cases  of  arrest  and  bail  in  ordinary  civil 
process ;  and,  upon  a  carefiil  consideration  of  the  question,  wo 
are  of  the  opinion  that  a  trial  and  judgment  may  be  had  with- 
out the  personal  attendance  of  the  respondent,  or  that  judgment 
may  be  rendered  on  default.  Indeed,  it  may  be  regarded  as 
settled  here  that  the  respondent  need  not  be  arraigned,  but  may 
plead  by  attorney,  from  which  a  strong  inference  arises  that  his 
presence  in  person  is  not  necessary."  In  England,  under  stat- 
utes the  scope  and  object  of  which  are  similar  to  ours,  it  is  held 
that  jurisdiction  may  be  acquired  by  leaving  summons  at  place 
of  residence  of  accused,  and,  upon  hearing,  judgment  may  be 
rendered  by  default,  and  enforced  summarily  by  arrest  and  im- 
prisonment, when  defendant  is  within  the  jurisdiction  of  the 
court.  Beg.  v.  Wehb,  65  Law  J.  M.  Cas.  98 ;  licrj.  v.  Lee,  58 
Law  T.  (K  S.)  384;  Reg.  v.  De  Winton,  53  J.  P.  292,  59  Law 
T.  (N.  S.)  382.  See,  also,  Blood  v.  Morrill,  17  Vt.  508; 
Chandler  v.  Commonwealthj  4  Mete.  (Ky.)  CG,  G8;  Lucas  v. 
IlawUns,  102  Ind.  64,  1  N.  E.  Rep.  358. 

It  is  also  contended  that  the  default  and  trial  to  the  court 
without  a  jury  renders  the  judgment  void,  for  the  reason  that 
section  5  of  the  act  cited  above  provides  for  a  trial  to  a  jury 
upon  the  issue  of  a  plea  of  not  guilty.  In  this  case  there  was 
no  issue  raised  by  a  plea  of  not  guilty.  There  was  no  demand 
for  a  jury  to  try  an  issue  not  raised  by  a  plea  entered  by 
the  defendant.  By  his  default  he  practically  confessed  the 
charge.  The  plaintiff  was  at  liberty  to  submit  her  evidence  to 
the  court.  While  the  defendant,  being  present,  could  demand  a 
jury  to  try  the  issues  raised,  yet  he  is  not,  because  of  his  ab- 
sence, in  a  position  to  complain.  The  court  could  properly  de- 
.termine  the  matter  without  the  aid  of  a  jury.    Wolf  v.  Stale, 
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11  Ind.  231 ;  Mariner  v.  Dyer,  2  Greenl.  165.  Even  though 
the  statute  should  be  construed  as  requiring  the  trial  of  the 
issue  of  defendant's  guilt  to  be  submitted  to  a  jury,  the  failure 
to  observe  the  requirement  would  not  go  to  the  jurisdiction  of 
the  court,  but,  at  most,  render  the  judgment  erroneous,  the  cor- 
rection of  which  could  not  be  had  by  proceedings  in  habeas  cor- 
pus. In  re  Fife,  110  Cal.  8,  42  Pac.  Rep.  290 ;  Lowery  v. 
Howard.  103  Ind.  440,  3  N.  E.  Rep.  124;  State  v.  Sheriff,  24 
Minn.  87;  Ex  parte  Miller,  82  Cal.  454,  22  Pac.  Rop.  1113. 

The  second  question  of  importance  is  whether  the  defendant, 
at  the  time  the  capias  was  lerved  upon  him,  was  privileged  from 
arrest  by  reason  of  the  fact  that  he  had  been  brought  into  the 
jurisdiction  of  the  court,  under  an  extradition  warrant,  to  an- 
swer for  a  crime  or  charge  of  which  he  was  discharged,  and  im- 
mediately rearrested  on  a  process  issued  on  thf  judgment  ren- 
dered in  the  case  at  bar.    His  counsel  contends  that  the  asylum 
State  from  which  he  was  extradited  was,  by  the  choice  of  the 
defendant,  made  his  home,  and  constituted  his  domicile,   to 
which  he  should  have  been  allowed  a  reasonable  time  to  return, 
and  during  such  time  he  was  entitled  to  immunity  from  arrest, 
and  that  the  service  of  the  writ  was  an  unlawful  act,  and  the 
subsequent  restraint  likewise  unlawful.    Two  subordinate  prop- 
ositions are  involved  in  the  consideration  of  this  phase  of  the 
case:  First,  are  there  any  express  provisions  in  the  laws  and 
rules  governing  extradition  which  are  violated,  directly  or  in- 
directly, by  the  service  of  process,  civil  or  criminal,  on  one  who 
has  been  extradited  to  answer  a  cbr^ge  of  violating  the  crim- 
inal laws,  without  allowing  him  the  immunity  contended  for  ? 
And,  second,  is  there  sound  rule  or  policy  of  the  law  in  the  ad- 
ministration of  justice  which  forbids  the  service  of  such  a  writ 
without  extending  the  privilege  of  departing  within  a  reasona- 
ble time  from  the  jurisdiction  to  which  a  person  has  been 
brought  against  his  will,  by  virture  of  the  laws  providing  for 
rendition  and  extradition  of  fugitives  from  justice,  after  dis- 
charge from  custody  on  the  charge  by  reason  of  which  the  requi- 
sition was   granted?      In  a  late  case  (Lascelles  v.  State  of 
Georgia,  13  Sup.  Ct.  687,  148  U.  S.  537,  542,  37  L.  Ed.  549) 
where  the  question  of  the  rights  of  such  a  person  was  directly 
in  issue,  it  is  stated  in  the  syllabus:  "As  between  the  States  in 
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the  Union,  fugitives  from  justice  have  no  right  of  asyhim,  in 
the  international  sense;  and  a  fugitive  who  has  been  returned 
by  interstate  rendition  may  be  tried  for  other  oflFonses  than  that 
for  which  his  return  was  demanded,  without  violating  any  right 
secured  by  the  Constitution  or  laws  of  the  United  States." 
Says  Mr.  Justice  Jackson,  who  wrote  the  opinion :  "Tho  sole  ob- 
ject of  the  provision  of  the  Constitution,  and  the  Act  of  Con- 
gross  to  carry  it  into  effect,  is  to  secure  the  surrender  of  persons 
accused  of  crime  who  have  fled  from  the  justice  of  the  State 
whose  laws  they  are  charged  with  violating.  Neither  the  Con- 
stitution not  the  Act  of  Congress  providing  for  the  rendition 
of  fugitives  upon  proper  requisition  being  made  confers,  either 
expressly  or  by  implication,  any  right  or  privilege  upon  such 
fugitives,  under  and  by  virtue  of  which  they  can  assort,  in  the 
State  to  which  they  are  returned,  exemption  from  trial  for  any 
criminal  act  done  theri  in.  No  purpose  or  intention  is  mani- 
fested to  afford  them  any  immunity  or  protection  from  trial 
and  punishment  for  any  offense  committed  in  the  State  from 
which  they  flee.  On  the  contrary,  the  provisions  of  both  the 
Constitution  and  the  statutes  extend  to  all  crimes  and  offenses 
punishable  by  the  laws  of  the  State  where  the  act  is  done.  Com- 
monwealth V.  Dennison,  24  How.  66,  101,  102,  16  L.  cd.  717; 
Ex  parte  Beggel,  114  U.  S.  642,  6  Sup.  Ct.  1148,  29  L  ed. 
250." 

If  a  defendant  brought  into  another  State  by  requisition  is 
not  exempt  and  has  no  immunity  from  arrest  and  prosecution 
for  any  crime  committed  against  the  laws  of  the  State  to  which 
he  has  been  returned,  there  certainly  can  be  no  good  reason  as- 
signed why  he  ':liould  be  exempt  from  summary  proceedings  by 
arrest  and  imprisonment  to  enforce  a  judgment  lawfully  ren- 
dered against  him,  or  be  subject  and  liable  to  process  in  any 
civil  action  in  which  a  legal  obligation  rest  upon  him.  The 
law  applicable  in  both  instances,  and  the  reasons  therefor,  are 
the  same.  There  is  in  fact  no  express  authority  in  the  Federal 
laws  regulating  the  subject  of  interstate  extradition  of  fugitives 
from  justice  granting  the  immunity  claimed ;  and  we  must  look 
to  the  question  of  a  sound  policy  or  rule  of  law  in  the  adminis- 
tration of  justice  for  the  privilege,  or  its  existence  must  be  de- 
nied.    Some  State  courts  have  extended  inununity  in  all  cases 
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from  both  criminal  and  civil  process,  by  confusing  the  laws  of 
extradition  as  between  foreign  States  and  Countries  with  the 
law  of  interstate  extradition.  This  is  noted  and  discussed  in 
the  case  of  Lascellea  v.  State  of  Qeorgia,  last  cited,  In  many 
cases  immimity  from  prosecution,  civil  and  criminal,  has  been 
extended  for  a  reasonable  time  because  the  return  of  the  fugi- 
tive was  obtained  unlawfully  or  by  fradrlons  means,  or  for  the 
purpose  of  subserving  some  different  or  ulterior  purpose  than 
time  indicated  in  the  proceedings  in  extradili  >n,  such  as  the 
collection  of  a  private  debt  or  other  like  purpose.  In  re  Robin- 
son, 29  Kcb.  135,  45  N.  W.  267,  8  L.  R.  A.  398,  26  Am.  St. 
Rep.  378;  Compton  v.  Wilder,  40  Ohio  St.  130.  In  the  case 
last  cited,  which  is  relied  on  by  counsel  for  the  petitioner,  it  is 
disclosed  that  Wilder  had  been  brought  from  Pennsylvania  on 
a  requisition  issued  by  the  Governor  of  the  State  of  Ohio  upon 
application  of  Compton,  Ault  &  Co. ;  that  he  waivod  an  examin- 
ation, and  entered  into  a  recognizance  to  appear  before  the 
Court  of  Common  Pleas;  that  he  was  released  from  custody, 
and  before  he  could  depart  was  arrested  by  Compton,  Ault  &. 
Co.  in  a  civil  action  against  him  commenced  in  the  Superior- 
Court;  and  that  he,  by  motion,  asked  the  court  to  set  aside  the 
service  of  summons  and  order  of  arrest,  and  to  dischai^e  him^ 
from  custody.  The  motion  was  granted,  and  the  case  was  taken 
to  the  Supreme  Court.  In  affirming  the  judgment  discharging 
the  defendant,  the  Supreme  Court  said:  "In  this  case  this, 
machinery  [the  extradition]  was  set  in  motion  by  Compton,. 
Ault  &  Co.,  by  their  application  to  the  Governor  of  Ohio.  .  .  .. 
It  was  bad  faith  in  Compton,  Ault  &  Co.  to  commence  a  civil 
action  .  .  .  before  conviction,  and  before  he  [Wilder] 
had  an  opportunity  to  return  to  his  home.  .  .  .  The  temp- 
tation to  make  it  [extradition]  subservient  to  private  interest 
is  great.  .  .  .  [It]  has  been  seen  and  appreciated  by  the 
chief  executive  of  many  States,  and,  to  guard  against  it,  rules 
and  regulations  are  being  adopted  which  may  make  the  extra- 
dition of  an  alleged  fugitive,  in  a  proper  case,  extremely  diffi- 
cult .  .  .  The  certain  remedy  to  prevent  its  [the  abuse  of 
extradition]  growth  is  to  deprive  all  persons  who  participate 
in  the  misuse  of  the  power  to  extradite  persons  alleged  to  be 
oriminals  from  justice  of  the  fruits  resulting  from  such  par- 
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ticipation."  In  Adriance  v.  Lagrove,  59  N".  Y.  110,  the  court 
holds  substantially  to  the  same  view ;  "but,"  says  Justice  Bar- 
rett in  Browning  v.  Ahrams,  51  How.  Prac.  173,  "this  rule  does 
not  apply  to  persons  not  concerned  in  the  device."  To  the  same 
effect,  also,  is  Slade  v.  Joseph,  5  Daly,  187. 

In  the  present  case  the  record  is  wholly  free  from  anv  evi- 
dence of  bad  faith,  fraud  or  other  unwarranted  means  in  pro- 
curing the  return  of  the  petitioner  to  this  State  to  answer  to  the 
offense  charged,  for  which  he  was  extradited.     It  is  conceded, 
as  we  understand  counsel  for  relator,  that  the  proceeding  begun 
and  had  upon  that  charge  was  in  good  faith  and  to  subserve  only 
the  ends  of  public  justice,  and  that  the  plaintiff  in  the  bastardy 
proceedings,  or  others  connected  therewith,  were  in  no  M-ise  con- 
nected, concerned  in,  or  had  anything  whatever  to  do  with  the 
criminal  charge  and  prosecution  which  formed  the  basis  of  the 
extradition  proceedings.     The  privilege  from  process  claimed 
by  the  petitioner  must  be  granted,  if  at  all,  under  the  immunity 
that  exists  generally  in  favor  of  suitors  and  witnesses  attending 
vohmtarily  on  courts  or  other  tribunals  where  their  presence  is 
required  in  the  furtherance  of  justice  and  the  due  adn  inistra- 
tion  of  the  law.    Does  the  reason  for  the  rule  apply  in  his  case, 
as  it  exists  and  is  acknowledged  in  the  general  class  of  cases 
mentioned,  where  the  attendance  is  voluntary  on  the  part  of  the 
person  thus  privileged  ?    Williams  v.  Bacon,  10  Wend.  63G,  is 
an  authority  bearing  on  the  subject.     It  is  there  stated  in  the 
syllabus:  "It  is  no  cause  for  setting  aside  an  arrest  on  a  capias 
under  an  order  to  hold  to  bail  that  the  defendant  was  brought 
into  the  State  as  a  fugitive  from  justice."     It  seems,  however, 
that,  had  the  criminal  proceedings  been  a  mere  pretext  to  bring 
the  defendant  within  the  jurisdiction  of  the  court  for  the  pur- 
pose of  proceeding  against  him  civiliier,  the  defendant  would 
have  been  discharged.    In  the  opinion  it  is  said  by  Nelson  J. : 
"The  defendant  is  not  within  the  rule  privileging  suitors  and 
witnesses  from  arrest  while  going  to,  attending  at,  or  returning 
from  court;  for,  if  so,  the  rule  allowing  criminals  in  custody 
to  be  charged  in  civil  actions  in  the  usual  way  would  not  have 
been  established,  for  the  privilege  would  have  been  an  answer 
to  the  suit.    It  would  be  unjust  and  unreasonable  to  extend  this 
privilege  to  cases  of  this  kind ;  for  it  must  continue,  if  it  exist 
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at  all,  during  the  r^hole  period  of  the  criminal  custody.     It 
might  and  would  lead  to  great  abuse.     There  is  no  pretense 
that  the  criminal  proceeding  in  this  case  was  a  mere  pretext  to 
bring  the  defendant  within  the  jurisdiction  of  the  court  for  the 
purpose  of  proceeding  against  him  civiliter."      In  Moore  v. 
Greene,  73  N.  C.  394,  21  Am.  Kep.  470,  it  is  observed  by  Rod- 
man, J.:  "Parties  in  civil  actions  appear  in  court  voluntarily, 
and  should  be  encouraged  to  appear,  by  immunity  from  arrest, 
whereas  defendants  in  criminal  actions  appear  involuntarily, 
and  need  not  be  encouraged."      In  the  case  of  Reid  v.  Ham 
(Minn.),  56  IN".  W.  Rep.  35,  after  citing  Lascelles  r.  State  of 
Georgia,  supra.  People  v.  Cross,  135  X.  Y.  536,  32  K  E.  246, 
and  Commonwealth  v.  V/right,  supra,  it  is  stated  by  the  author 
of  the  opinion :  "These  decisions  logically,  if  not  necessarily, 
lead  to  the  conclusion  that  the  detention  under  criminal  pro- 
ceedings affords  no  exemption  or  privilege  from  civil  prosecu- 
tion, and  this  has  been  so  decided.      Williams  v.  Bacon,  10 
Wend.  636;  Adriance  v.  Lagrove,  59  K  Y.  110."     The  im- 
munity from  service  of  process  extended  to  suitors  and  witnesses 
attending  court  is  founded  on  consideration  of  wisdom,  and  is 
well  calculated  to  assist  in  the  due  administration  of  justice. 
It  needs  no  argument  to  sustain  the  proposition  that  whatever 
encourages  the  attendance  of  witnesses  at  the  trial  of  any  case 
in  controversy  in  tho  courts  will  conduce  more  certainly  to  a 
rightful  determination,  and  assure  to  a  party  litigant  the  pro- 
tection of  all  hid  rights  guaranteed  by  law.    This  desired  result 
can  best  be  accomplished  by  steadily  adhering  to  a  policy  which 
will  save  to  all  whose  attendance  is  desirable  in  the  furtherance 
of  the  ends  of  justice,  and  who  come  voluntarily,  annoyance, 
inconvenience,  and  oftentimes  oppression,  by  the  service  of  pro- 
cess upon  them  while  present  in  any  State  jurisdiction  for  tho 
purposes  mentioned.     This  privilege  has  constantly  been  safe- 
guarded by  the  courts,  and  the  rule  can  doubtless  be  safely  and 
confidently  invoked  by  all  who  come  within  its  scope  and  pur- 
view.   The  pet^tiuuer  in  the  case  at  bar  does  not,  however,  come 
within  the  reason  of  the  rule.     His  presence  is  involuntary 
and  against  his  will.     He  was  brought  into  the  State  forcibly 
and  for  the  purpose  of  answering  a  charge  of  violating  its  laws. 
The  reason  for  extending  the  rule  of  immunity  is  wanting  in 
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his  case.  If  he  may  rightfully  be  prosecuted  for  another  crime 
he  may  with  equal  propriety  be  held  to  respond  to  any  civil  lia- 
bility resting  upon  him.  There  exists  the  same  reason  for  grant- 
ing immunity  for  the  one  as  the  other.  There  being  no  positive 
law  granting  the  privilege,  and  no  good  and  valid  reason  exist- 
ing for  extending  to  the  defendant  the  immunity  granted  to 
suitors  and  witnesses  generally,  the  service  of  the  writ  is  held 
to  be  lawful.  The  judgment  is  valid  and  binding,  and  an  obli- 
gation is  thereby  placed  upon  the  defendant  to  comply  with  its 
terms,  which  he  cannot  escape  by  the  r^^ssent  proceeding.  His 
detention  appearing  to  be  in  conformity  with  law,  the  writ 
prayed  for  must  be  denied.    Judgment  accordingly. 


Bice  et  al.  v.  Ames. 


180  U.  S.  37T— 21  Sup.  Ct.  Rep.  406—45  L.  Ed.  577. 

Decided  February  25,  1901. 

Bxtbadition:*  Habeas  corpus — Right  of  appeal  to  Supreme  Court— 
Sufflciency  of  complairUs — Power  to  appoint  covimissioners. 

1.  Where  in  a  habeas  corpus  case  the  construction  of  an  international 

treaty  is  Involved,  an  appeal  lies  directly  to  the  Supreme  Court. 

2.  A  complaint  ba^ed  simply  on  information  and  belief,  and  not  giving 

the  grounds  of  such  belief,  is  not  a  valid  basis  for  extradition 
proceedings;  but  where  the  complaint  contains  one  count  on  in- 
formation and  belief  and  three  counts  in  the  positive  form,  as  of 
personal  knowledge,  the  three  good  counts  will  be  sustained. 

3.  The  statutes   of  Illinois   prohibiting  continuances,  by  examining 

magistrates,  for  more  than  ten  days,  does  not  apply  to  cases  of 
international  extradition. 

4.  Congress  has  power  under  article  2,  section  2,  paragraph  2,  of  the 

United  States  Constitution,  to  authorize  district  or  circuit  judges 
to  appoint  commissioners  with  Judicial  powers  in  international 
extradition  proceedings. 

5.  "The  technicalities  of  an  indictment  are  not  requisite  in  a  com- 

plaint." 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois  from  an  order  denying  an  applica- 
tion for  discharge  upon  a  writ  of  habeas  corpus.     Affirmed. 

*See  BxTBADinon  in  Table  of  Topics. 
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Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  by  Fred  Lee  Rice,  Frank  Rutledge,  and 
Thomas  Jones  from  an  order  of  the  District  Cov.i  for  the 
Northern  District  of  Illinois,  denying  their  application  for  a 
discharge  upon  a  writ  of  habeas  corpus,  the  object  of  which  writ 
was  to  test  the  validity  of  certain  proceeding-s  against  the  ap- 
pellants, taken  before  a  commissioner  for  that  district,  specially 
authorized  to  take  jurisdiction  of  proceedings  for  the  extradi- 
tion of  persons  charged  with  crimes,  under  treaties  with  foreign 
governments. 

The  proceedings  before  the  commissioner  are  set  forth  in  a 
bill  of  exceptions  signed  by  the  district  judge. 

The  first  warrant  for  the  arrest  of  the  appellants  was  issued 
June  2,  1900,  upon  complaint  made  upon  information  and  be- 
lief, by  "a  police  officer  of  the  city  of  Chicago,"  and  an  affi- 
davit of  a  police  detective  of  the  city  of  Toronto,  Canada,  also 
upon  information  and  belief,  charging  defendants  with  sundry 
crimes  committed  both  at  Aurora  and  at  Toronto,  in  the  prov- 
ince of  Ontario.     Pursuant  to  this  warrant  appellants  were 
taken  by  the  respondent,  Ames,  as  United  States  marshal,  out 
of  the  custody  of  the  city  police,  by  whom  they  had  been  ar- 
rested the  day  before,  and  brought  before  the  commissioner. 
Proceedings  were  adjourned  until  June  4,  when  the  case  was 
dismissed,  and  a  new  warrant  issued  upon  the  complaint  of  Al- 
bert Cuddy,  police  detective  of  the  city  of  Toronto,  also  upon 
information  and  belief.     Defendants  moved  to  quash  this  com- 
plaint and  warrant  by  reason  of  the  fact  that  the  complaint  was 
made  upon  information  and  b4ief,  which  was  denied,  and  the 
proceedings  adjourned  until  June  14.     Defendants  were  com- 
mitted for  further  hearing.    Upon  that  day,  it  appearing  that 
the  proceedings  had  been  taken  only  for  the  purpose  of  provis- 
ional apprehension  and  detention,  the  case  was  dismissed,  and 
a  new  and  final  complaint  made  by  William  Greer,  a  govern- 
ment detective  for  the  province  of  Ontario,  duly  authorized  by 
the  Attorney  General  of  the  province  to  act  as  the  agent  of  the 
Government  in  the  prosecution  of  extradition  proceedings. 

This  complaint  contained  four  counts,  the  first  of  which 
charged  the  defendants,  upon  information  and  belief,  with  steal- 
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ing  from  the  postoffice  building  in  the  town  of  Aurora,  a  quan- 
tity of  Canadian  postage  stamps,  $55  in  money,  and  certain 
certificates  in  mining  stock.  The  other  three  counts,  in  •which 
the  charge  was  made  absolutely,  and  not  upon  information  and 
belief,  charged  the  defendants,  first,  with  stealing  a  horse,  cart 
and  harness ;  second,  with  breaking  and  entering  a  private  bank 
in  the  town  of  Aurora  with  intent  to  steal,  and  also  with  the 
larceny  of  certain  money  in  the  bank ;  and,  third,  witli  breakin'^ 
into  a  shop  on  Queen  street,  in  the  city  of  Toronto.  A.  new 
warrant  was  issued  upon  this  complaint,  and  the  examination 
adjourned  until  June  25,  at  which  time  defendants  were 
brought  before  the  commissioner,  and  motion  made  for  their 
discharge  for  want  of  jurisdiction  and  for  insiifficiciicy  of  the 
complaint.  This  motion  being  denied,  the  case  went  to  a  heav- 
ing upon  certain  documents  certified  by  the  American  comisol, 
and  a  large  number  of  depositions  of  witnesses  which  were  not 
sent  up  with  the  record.  The  examination  was  continued  for 
several  days,  and  finally  upon  July  10  the  commissioner  founrl 
there  was  probable  cause  to  believe  the  defendants  guilty,  ami 
ordered  them  to  stand  committed  to  await  the  action  of  tho 
proper  authorities. 

Whereupon,  and  upon  the  same  day,  petitioners  sued  out  this 
writ  of  habeas  corpus  from  the  District  Court;  and  from  tlie 
order  of  that  court  denying  their  discharge,  they  took  an  appeal 
directly  to  this  court. 

Mr.  Samuel  H.  Trude,  for  appellants. 
Mr.  Lynden  Evans  for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court: 
1.  Motion  is  made  to  dismiss  tho  appeal  upon  the  ground 
that  there  is  no  provision  of  law  allowing  an  appeal  in  this  chiss 
of  cases.  Prior  to  the  Court  of  Appeals  Act  of  1891,  provision 
was  made  for  an  appeal  to  the  Circuit  Court  in  habeas  corpus 
cases  "from  the  final  decision  of  any  court,  justice,  or  judge 
inferior  to  the  Circuit  Court."  (Rev.  Stats.,  §  763)  ;  and  from 
the  final  decision  of  such  Circuit  Court  an  appeal  might  be 
taken  to  this  court.  Rev.  Stat.,  §  764,  as  amended  March  3, 
1885  (23  Stat,  at  L.  437,  chap.  353). 
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The  law  remained  in  this  condition  until  the  Court  of  Appeals 
Act  of  March,  1891  [26  Stat,  at  L.  828,  chap.  517],  was  passed, 
the  5th  section  of  which  permits  an  appeal  directly  from  the 
District  Court  to  this  court  "in  any  case  in  which  the  constitu- 
tionality of  any  law  of  the  United  States,  or  the  validity  or 
constniction  of  any  treaty  made  under  its  authority,  is  drawn 
in  question."  In  this  connection  the  appellee  insists  that  an 
appeal  will  not  lio,  but  that  a  writ  of  error  is  the  proper  rem- 
edy. In  support  of  this  we  are  cited  to  the  case  of  BucMin  v. 
United  States,  159  U.  S.  G80,  40  L.  ed.  304,  16  Sup.  Ct.  Rep. 
182,  in  which  the  appellant  was  convicted  of  the  crime  of  per- 
jury, and  sought  a  review  of  the  judgment  against  him  by  an 
appeal,  which  we  held  must  bo  dismissed  upon  the  ground  that 
criminal  cases  were  reviewable  here  only  by  writ  of  error.  Ob- 
viously that  case  has  no  application  to  this,  since  under  the 
prior  sections  of  the  Revised  Statutes,  above  cited,  which  are 
taken  from  the  act  of  1842,  an  appeal  was  allowed  in  habeas 
corpus  cases.  The  observation  made  in  the  Bucldin  Case,  that 
"there  was  no  purpose  by  that  act  to  abolish  the  general  distinc- 
tion, at  common  law,  between  an  appeal  and  a  writ  of  error," 
may  be  supplemented  by  saying  that  it  was  no  purpose  of  the 
act  of  1891  to  change  the  forms  of  remedies  theretofore  pur- 
sued. 

Re  Lcnnon,  150  U.  S.  393,  37  L.  ed.  1120,  14  Sup.  Ct.  Rep. 
1215 ;  Eldu  v.  United  States,  142  U.  S.  651,  35  L.  ed.  1146,  12 
Sup.  Ct.  Rep.  336;  Gonzales  v.  Cunningham,  164  U.  S.  612, 
41  L.  cd.  572,  17  Sup.  Ct.  Rep.  182.  As  a  construction  of  the 
extradition  treaty  with  Great  Britain  is  involved,  the  appeal 
was  properly  taken  to  this  court. 

2.  The  first  assignment  of  error  is  to  the  effect  that  the  com- 
missioner issuing  the  wari'ant  had  no  jurisdiction,  because  the 
complaint  of  Greer  was  upon  information  and  belief,  and  not 
such  as  was  required  by  the  treaty,  or  by  section  5270  of  the 
Revised  Statutes.  The  first  two  complaints,  which  were  dis- 
missed, as  well  as  the  first  count  of  the  complaint  under  which 
the  proceedings  were  finally  had,  were  obviously  insufficient, 
since  the  charges  were  made  solely  upon  information  and  belief, 
and  no  attempt  was  made  even  to  set  forth  the  sources  of  infor- 
mation or  the  grounds  of  affiant's  belief.  This  is  bad,  even  in  ex- 
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tradition  proceedings,  -which  are  entitled  to  as  much  liberality 
of  construction  in  furtherance  of  the  objects  of  the  treaty  as  ig 
possible  in  cases  of  a  criminal  nature.  Nor  is  it  saved  by  the 
fact  that  Greer  described  himself  as  government  detective  for 
the  province  of  Ontario  and  duly  authorized  by  the  Attorney 
General  to  act  as  the  agent  of  the  Government  to  prosecute  ex- 
tradition proceedings.  Ex  parte  Smith,  3  McLean,  121,  I35 
Fed.  Cas.  No.  12,968 ;  Ex  parte  Lane,  6  Fed.  Rep.  34;  Re  J.  L. 
Young  Mfg.  Co.  [1900],  2  Ch.  753. 

A  citizen  ought  not  to  be  deprived  of  his  personal  liberty 
upon  an  allegation  which,  upon  being  f  fted,  may  amount  to 
nothing  more  than  a  suspicion.  While  authorities  upon  this 
subject  are  singularly  few,  it  is  clear  that  a  person  ought  not  to 
be  arrested  upon  a  criminal  charge  upon  less  direct  allegations 
than  are  necessary  to  authorize  the  arrest  of  a  fraudulent  or  ab- 
sconding debtor.  Smith  v.  Luce,  14  Wend.  237 ;  lie  Bliss,  7 
Hill,  187 ;  Proctor  v.  Prout,  17  Mich.  473.  So,  too,  in  appli- 
cations for  injunctions,  the  rule  is  that  the  material  facts  must 
be  directly  averred  under  oath  by  a  person  having  knowlcdgo 
of  such  facts.  Waddell  v.  Bruen,  4  Edw.  Ch.  671 ;  Armstrong 
V.  Sanford,  7  Minn.  49,  Gil.  34. 

Wo  do  not  wish,  however,  to  be  understood  as  holding  that,  In 
extradition  proceedings,  the  complaint  must  be  sworn  to  by 
persons  having  actual  knowledge  of  the  offeiiio  ■.  *  :;t;C"i.  This 
would  defeat  the  whole  object  of  the  treaty,  as  .  ■  L-ound  to 
assume  that  no  foreign  government  possesses  gi  .^f''  power  than 
our  own  to  order  its  citizens  to  go  to  another  coantj^y  to  insti- 
tute legal  proceedings.  This  is  obviously  impossible.  The  ordi- 
nary course  is  to  send  an  officer  or  agent  of  the  Government  for 
that  purpose,  and  Rev.  Stat.,  §  5271,  makes  special  provision 
that  in  every  case  of  complaint  and  of  a  hearing  upon  the  re- 
turn of  the  warrant  of  arrest,  any  depositions,  warrants,  or 
other  papers  offered  in  evidence,  shall  be  admitted  and  received 
for  the  purpose  of  such  hearing  if  they  shall  be  properly  and 
legally  authenticated  so  as  to  entitle  them  to  be  received  as  evi- 
dence of  the  criminality  of  the  person  so  apprehended,  by  the 
tribunals  of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped,  and  copies  of  any  such  depositions,  warrants, 
or  other  papers  shall,  if  authenticated  according  to  the  law  of 
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fluch  foreign  country,  be  in  like  manner  received  as  evidence, 
of  which  authentication  the  certificate  of  the  diplomatic  or  con- 
sular officer  of  the  United  States  shall  be  sufficient.  This  ob- 
viates the  necessity  which  might  otherwise  exist  of  confronting 
the  accused  with  the  witnesses  against  him.  Now,  it  would  ob- 
viously be  inconsistent  to  hold  that  depositions,  which  are  ad- 
missible upon  the  hearing,  should  not  also  be  admitted  for  the 
purpose  of  vesting  jurisdiction  in  the  commissioner  to  issue  the 
warrant.  Indeed,  the  words  of  the  statute,  "in  every  case  of 
complaint,"  seems  to  contemplate  this  very  use  of  them.  If  the 
officer  of  the  foreign  government  has  no  personal  knowledge  of 
the  facts,  he  may  with  entire  propriety  make  the  complaint  upon 
information  and  belief,  stating  the  sources  of  his  information 
and  the  groimds  of  his  belief,  and  annexing  to  the  complaint 
a  properly  certified  copy  of  any  indictment  or  equivalent  pro- 
ceeding, which  may  have  been  found  in  the  foreign  country,  or 
a  copy  of  the  depositions  of  witnesses  having  actual  knowledge 
of  the  facts,  taken  under  the  treaty  and  act  of  Congress.  This 
will  afford  ample  authority  to  the  commissioner  for  issuing  the 
warrant 

But  while,  as  already  observed,  the  first  count  is  bad  by  rea- 
son of  its  unsupported  allegations  upon  information  and  belief, 
the  second  count  contains  a  wholly  different  charge  of  larceny 
of  a  horse,  cart,  and  harness ;  the  third  of  breaking  and  entering 
a  private  bank  in  Aurora ;  and  the  fourth  of  breaking  and  enter- 
ing a  buildir.g  in  Toronto.  Each  of  these  counts  charges  a  dis- 
tinct offense,  and  each  purports  on  its  face  to  be  made  upon  the 
personal  knowledge  of  the  complainant.  While  it  is  possible 
that  he  may  have  intended  to  make  all  these  charges  upon  infor- 
mation and  belief,  the  natural  intendment  of  the  last  three 
counts  is  that  the  affiant  swore  to  facts  within  his  pei'sonal 
knowledge.  If  it  be  true,  as  stated  by  writers  upon  criminal 
procedure  (Bishop,  Crim.  Pro.,  §  429),  that  each  count  must 
be  sufficient  in  itself,  and  averments  in  one  cannot  aid  defects 
in  another,  it  would  seem  to  follow  by  parity  of  reasoning  that 
defects  in  one  ought  not  to  impair  the  sufficiency  of  another. 
Upon  the  whole  we  think  the  complaint  is  sufficient. 

3.  By  the  second  assignment,  petitioners  insist  that  the  com- 
missioner lost  jurisdiction  in  the  premises  by  continuing  the 
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proceedings  from  June  14  to  June  25,  a  period  of  eleven  days, 
in  supposed  violation  of  section  67,  article  7,  of  chapter  79,  of 
the  Revised  Statutes  of  Illinois,  governing  continuances  by  jus- 
tices of  the  peace  and  examining  magistrates,  which  enacts  that 
''the  justice  before  the  commencement  of  the  trial  may  continue 
the  case  not  exceeding  ten  days  at  any  one  time  on  consent  of 
the  parties  or  on  any  good  cause  shown."  It  is  insisted  that 
this  statute  controls  proceedings  before  commissioners  of  the 
United  States  in  extradition  cases,  by  virtue  of  the  treaty  and 
of  the  several  acts  of  Congress  presciibing  the  duties  of  com- 
missioners. The  treaty  only  provides  in  article  6  (26  Stat,  at 
L.  1508,  1510),  that  "the  extradition  of  fugitives  under  the 
provisions  of  this  convention  and  of  the  said  lOdi  article"  (of 
the  treaty  of  August  9, 1842)  "shall  be  carried  out  in  the  United 
States  and  in  Her  Majesty's  dominions  respectively,  in  conform- 
ity with  the  laws  regulating  extradition,  for  the  time  being  in 
force  in  the  surrendering  States."  This  evidently  contemplates 
the  laws  of  the  United  States  regulating  extradition,  and  has  no 
reference  whatever  to  the  laws  of  the  particular  State  within 
which  the  proceedings  are  taken. 

Provision  is  made  by  Revised  Statutes,  section  627,  for  the 
appointment  of  commissioners  of  the  Circuit  Court  (now  called 
United  States  commissioners'  act  May  28,  1896,  §  19,  29  Stat. 
at  L.  140,  chap.  252),  who  shall  exercise  such  powers  as  may 
be  conferred  upon  them.  By  Revised  Statutes,  section  727,  they 
are  vested  with  such  authority  "to  hold  to  security  of  the  peace 
and  for  good  behavior  in  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  as  may  be  lawfully  exercised  by 
any  judge  or  justice  of  the  peace  of  the  respective  States  in 
cases  cognizable  before  them."  This  evidently  defines  the  ex- 
tent of  their  powers,  and  not  the  mode  in  which  such  powers 
are  to  be  exercised.  By  section  1014  they  are  vested  with  the 
power  to  arrest,  imprison,  or  bail  offenders  "for  any  crime  or 
offense  against  the  United  States"  "agreeably  to  the  usual  mode 
of  process  against  offenders  in  such  State,"  that  is,  the  State 
wherein  the  offender  "may  be  found."  That  this  has  no  appli- 
cation to  continuances  before  commissioners  in  extradition  pro- 
ceedings is  evident,  first,  by  the  fact  that  the  section  is  confined 
to  crimes  or  offenses  against  the  United  States,  and,  second,  be- 
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cause  it  refers  only  to  the  usual  mode  of  process  against  offend- 
ers in  such  State,  and  not  to  the  incidents  of  the  examination. 
To  hold  that  the  commissioner  is  confined  in  the  matter  of  con- 
tinuances to  the  methods  prescribed  for  justices  of  the  peace 
and  other  magistrates  of  the  particular  State  would  be  utterly 
destructive  of  his  power  in  cases  arising  beyond  the  seas,  whern 
weeks  might  be  required  to  obtain  the  attendance  of  witnesses 
or  the  procurement  of  properly  authenticated  depositions  for 
use  upon  the  examination.  Clearly  there  is  nothing  either  in 
the  treaty  or  the  statutes  requiring  commissioners  to  conform  to 
the  State  practice  in  that  regard.  The  only  requirement  seems 
to  be  that  arising  from  the  10th  section  of  the  Ashbiirton  Treaty, 
that  the  fugitive  shall  only  be  surrendered  "upon  such  evidence 
of  criminality  as,  according  to  the  laws  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if  the  crime  or  offense 
had  there  been  committed." 

4.  The  fifth  assignment  questions  the  constitutionality  of  Re- 
vised Statutes,  section  5270,  first,  because  it  does  not  provide 
for  any  mode  of  procedure  relating  to  continuances,  change  of 
venue,  bail,  etc.,  before  commissioners  appointed  in  extradition 
matters ;  second,  because  Congi-ess  had  no  power  to  confer  upon 
a  district  judge  of  the  United  States  authority  to  create  such  in- 
ferior courts ;  third,  because  Congress  had  not  created  such  court 
and  established  its  jurisdiction.  We  are  unable  to  appreciate 
the  force  of  this  objection.  Congi'oss  having  provided  for  com- 
missioners, who  are  not  judges  in  the  constitutional  sense,  had 
a  perfect  right  under  article  2,  section  2,  paragraph  2,  of  the 
Constitution,  to  invest  the  District  or  Circuit  Courts  with  the 
power  of  appointment.  The  only  qualification  required  of  a 
commissioner  to  act  in  extradition  cases  is  that  suggested  by  Re- 
vised Statutes,  section  5270,  that  he  shall  be  "authorized  so  to 
do  by  any  of  the  courts  of  the  United  States."  We  know  of  no 
authority  holding  that  Congress  may  not  vest  the  courts  witli 
this  power,  and  we  are  reluctant  to  create  one. 

The  other  assignments  question  the  power  of  the  commis- 
sioner to  deny  bail,  which  becomes  immaterial  here,  as  well  as 
the  finding  of  the  district  jiidge  upon  the  facts,  which  is  not  ex- 
aminable upon  a  writ  of  habeas  corpus.    There  is  nothing,  too,. 
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in  the  additional  assignment  that  the  commissioner  took  the 
matter  under  advisement  and  abused  his  discretion  in  tho  mat- 
ter of  continuance,  of  which  we  see  no  evidence. 

There  are  also  noticed  in  appellant's  brief  certain  objections 
to  the  complaint,  which  might  have  been  successfully  urged 
against  a  formal  indictment  for  the  same  offense,  but  which  do 
not  constitute  "a  plain  error  not  assigned  or  specified,"  of  which, 
imder  rule  21  of  this  court,  subd.  4,  we  may  take  notice  at  our 
option  in  the  absence  of  a  special  assignment.  Tho  tocimicali- 
tics  of  an  indictment  are  not  requisite  in  a  complaint.  Stale  r. 
Holmes,  28  Conn.  230;  Commonwealth  v.  Keenan,  130  Mass. 
193,  29  N".  E.  Rep.  477;  Rawson  v.  State,  19  Conn.  292; 
Keelcr  v.  Milledge,  24  N.  J.  L.  142 ;  Williams  v.  Stale,  S8  Ala. 
80,  7  So.  Rep.  101 ;  State  v.  McLaughlin,  35  Kan.  G50,  12  Pac. 
Rep.  32. 

Petitioners  have  no  just  reason  to  complain  of  tho  action  of 
the  District  Court  in  remanding  them  to  the  custody  of  the 
marshal,  and  its  judgment  is  therefore  affirmed. 

Notes  (by  J.  F.  G.). — An  affidavit  or  complaint  made  simply  on  in- 
formation and  belief  is  not  a  sufficient  basis  for  a  warrant. — In  addi- 
tion to  tbo  authorities  mentioned  in  the  opinion  we  would  sug^sst  the 
following:  Lippman  v.  People,  175  111.  101,  51  N.  E.  Rep.  872,  11  Am. 
Crim.  Rep.  356;  Ex  parte  Divimig,  74  Cal.  164,  15  Pac.  Rep.  G19;  State 
V.  McOahey,  97  N.  W.  Rep.  865;  Schustek's  Case,  11  Am.  Crim.  Rep. 
372;  Btate  v.  Oleason,  32  Kan.  345,  5  Am.  Crim.  Rep.  172;  Johnston  v. 
United  States,  30  C.  C.  A.  612,  87  Fed.  Rep.  187,  11  Am.  Crim.  Rep.  349; 
Ex  parte  Hart,  11  C.  C.  A.  165,  63  Fed.  Rep.  249;  United  States  v.  Col- 
lins, 79  Fed.  Rep.  65;  United  States  v.  Sapinkow,  90  Fed.  Rep.  654; 
United  States  v.  Tureaud,  20  Fed.  Rep.  621;  Ex  parte  Morgan,  20  Fed. 
Rep.  298. 

An  affidavit  charging  a  crime  should  state  the  facts  at  least  as  clearly 
as  is  required  hy  indictment. — ^This  doctrine  is  announced  in  People  v. 
Brady,  56  N.  Y.  182  (190),  which  was  also  an  extradition  case.  The  case 
is  8  recognized  authority  on  the  law  of  extradition.  The  reason  for  the 
doctrine  is  manifest.  An  indictment  is  of  the  nature  of  a  pleading, 
based  upon  oral  evidence  heard  by  the  grand  jury;  while  a  criminal 
complaint  in  the  form  of  an  afiBdavit,  is  the  evidence  on  which  the  war- 
rant is  based.  The  evidence,  to  justify  the  issuance  of  a  warrant,  must 
show  facts  amounting  to  probable  cause.  Under  the  peculiar  statutes 
in  Wisconsin  and  Michigan,  It  has  been  held  that  a  warrant  is  based 
upon  oral  evidence  heard  by  the  magistrate;  but  in  those  States  the 
Constitution  does  not  require  the  probable  cause  to  be  shown  by  the 
affidavit.  In  Illinois  where  the  Constitution  requires  the  probable 
cause  to  be  supported  by  affidavit,  it  has  been  held  In  a  very  well  con- 
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gidered  opinion  that  the  evide,:ne  of  probable  cmue  must  "be  made  a 
permanent  record  In  the  form  ol  an  aflSdavit."     (Lippman  v.  People, 

supra.) 

This  doctrine  applies  to  all  case*.,  civil  aa  well  as  criminal.  In  Sheri- 
dan V.  Brigga,  63  Mich.  569,  Itf  N.  W.  Rep.  189,  an  affidavit  charging 
false  pretenses,  upon  which  a  capias  ad  respondendum  had  issued,  was 
held  bad  because  it  did  not  set  out  the  facts  as  specifically  as  should  be. 
In  passing  upon  the  case  the  court,  after  citing  authorities,  said: 

"The  principle  deduclble  from  these  cases  is  that  an  affidavit  which 
is  used  as  the  basis  of  a  writ  which  will  deprive  a  person  of  bis  liberty, 
must  not  only  set  forth  the  facts  and  circumstances  in  detail,  and  not 
conclusions  or  inferences  from  facts,  but  they  must  be  facta  within  the 
personal  knowledge  of  the  deponent. 

"Applying  these  principles  to  the  affidavit  in  question,  it  appears  to 
be  defective  in  that  portion  which  contradicts  the  alleged  ropresenta- 
tions;  their  falsity  does  not  appear  to  be  alleged  upon  the  personal 
Icnowledge  of  the  deponent,  and  the  statements  respecting  the  falsity 
of  the  representations  are  too  indefinite  to  possess  the  quality  of  legal 
proof.  If  deponent  was  called  to  the  witness  stand  for  the  purpose  of 
proving  the  falsity  of  the  representations,  it  would  not  be  competent 
for  him  to  testify  in  the  general  loose  and  vague  manner  contained  in 
his  affidavit.  Such  testimony  would  not  be  admissible  to  establish  the 
fact  that  the  representations  made  were  false.  Tae  affidavit  upon 
which  a  person  is  held  to  ball  must  be  of  the  same  legal  quality,  as  evi- 
dence, as  would  be  required  at  the  trial  to  establish  the  facts  set  up  or 
relied  on  for  cause  of  arrest. 

"The  authorities  referred  to  in  plaintiff's  brief  apply  to  cases  of 
pleadings,  and  not  to  affidavits  or  examinations  which  form  the  basis 
of  a  writ  or  warrant  to  arrest  or  imprison  a  person.  What  would  be 
quite  sufficient  in  a  pleading,  would,  in  most  instances,  be  entirely  in- 
sufficient in  an  affidavit  to  hold  to  bail.  The  reason  is  obvious.  In 
pleadings,  the  evidence  is  not  required  to  be  set  forth.  But  no  arrest 
can  be  made  except  upon  sworn  evidence  of  facts." 

Requisites  of  an  affidavit. — An  afl!ldavit  Is  a  written  statement  of  ma- 
terial facts,  in  which  the  statements  are  made,  with  that  degree  of 
positiveness  and  clearness,  that,  if  falsely  made,  the  affiant  is  subject 
to  the  penalties  for  perjury.  Miller  v.  Munson,  34  Wis.  527;  Neal  v. 
Gordon,  60  Ga.  112;  Peers  v.  Carter,  4  Lltt.  269;  People  v.  Becker,  20 
N.  Y.  354;  Schustek's  Case,  11  Am.  Crim.  R6p.  372;  People  v.  Heffron, 
53  Mich.  527;  Ex  parte  Dimmig,  74  Cal.  164;  Ex  parte  Lane,  6  Fed. 
Rep.  34;  Myers  v.  People,  67  111.  503. 

Complaint  under  section  ,'')270,  United  States  Revised  Statutes. — Sec- 
tion 5270,  United  States  Revised  Statutes,  authorizes  a  warrant  to 
Issue  "upon  complaint  ihade  under  oath."  If  this  implies  a  complaint 
in  writing,  then  it  must  possess  all  of  the  essential  requisites  of  an  affi- 
davit, and  the  statements  of  fact  made  in  it  must  be  made  with  that 
degree  of  certainty  that  if  falsely  made  the  affiant  is  liable  to  the  pen- 
alties for  perjury.  In  matters  of  form  it  need  not  be  as  full  as  an  in- 
dictment, but  it  certainly  should  be  as  clear  in  statements  of  fact.. 
■Vandever  v.  State,  11  Am.  Crim.  Rep.  356. 
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The  authoritlei  cited  in  the  opinion  in  Rice  v.  Amet  do  not  fully 
sustain  the  Inference  drawn  by  the  court. 

In  State  v.  Holma,  28  Conn,  230,  the  court  held  that  a  complaint  made 
by  a  grand  Jury  was  not  bad  because  of  duplicity,  two  charges  being 
made  in  one  complaint. 

In  Rawson  v.  State,  19  Conn.  292,  the  complaint  charged  the  oftense 
as  committed  "on  or  about  the  24th  day  of  May,  1847."  The  court  held 
that  the  words  "on  or  about"  did  not  vitiate  the  complaint,  nor  did  the 
use  of  figures  in  stating  the  date. 

In  Keelcr  v.  MiUedge,  24  N.  J.  L.  144,  the  complaint  was  quashed,  it 
being  bad  in  substance;  but  the  court  intimated  that  the  ancient  rule 
as  to  informations  by  a  com^non  informer  was  in  some  degree  relaxed. 
The  complaint  in  that  case  was  for  an  alleged  violation  of  a  city  ordi- 
nance. In  speaking  of  complaints  the  court  said:  "It  Is  sufficient  if 
they  set  out  with  clearness  the  offense  charged  and  the  substance  ot 
that  part  of  the  ordinance  which  has  been  violated,  with  a  reference 
to  the  title,  the  date,  and  section.  This  much,  however,  it  ought  to 
contain,  for  the  oflflce  of  tiie  complaint  is  not  only  to  give  the  magis- 
trate jurisdiction,  but  eventually  to  apprise  the  party  of  what  offense 
he  is  charged  with;  and  it  answers  neither  of  these  purposes  with  cer- 
tainty, unless  it  contains  these  particulars." 


Grin  v.  Shine. 

187  U.  S.  181—23  Sup.  Ct.  Rep.  112—47  Law  Ed.  130. 

Decided  December  1,  1902. 

Extbawtion:*   Practice — Oood   faith — Construction   of   treaty— Requi- 

aitea  of  the  complaint. 

1.  The  exercise  of  good  faith  with  foreign  nations  does  not  obligate  us 

to  surrender  persons  charged  as  fugitives  from  justice,  in  viola- 
tion of  well  settled  principles  of  criminal  procedure. 

2.  "Treaties  should   be  faithfully  observed,  and   interpreted  with  a 

view  to  fulfill  our  just  obligations  to  the  other  powers,  without 
sacrificing  the  legal  or  constitutional  rights  of  the  accused." 

3.  "Care  should  doubtless  be  taken  that  the  treaty  be  not  made  a  pre- 

text for  collecting  private  debts,  wreaking  individual  malice  or 
forcing  the  surrender  of  pol)  Ileal  offenders." 

4.  Foreign  powers  and  their  agents  are  not  presumed  to  be  versed  in 

the  niceties  of  our  critr^lnal  practice;   accordingly  a  substantial 
compliance  with  the  riles  of  criminal  procedure  is  sufficient. 

5.  In  international  extmditlon  proceedings,  the  complaint  need  not  be 

taken  before  a  commissioner  or  judge  empowered  to  issue  the 
warrant. 


•See  ExT'^>jJiTioN  in  Table  of  Topics. 
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(.  The  court  will  presume  that  one  who  slgiui  his  name  as  a  commis- 
Bloner  and  who  in  the  proceeding  is  so  recognized  by  the  Circuit 
Court,  appears  as  a  United  States  commlBsioner. 

7.  The  judge  who  issued  the  warrant  did  not  err  in  making  it  return- 

able before  a  United  States  commissioner.  "The  commissioner  is 
in  fact  an  adjunct  to  the  court,  possessing  Independent,  though 
subordinate,  judicial  powers  of  his  own." 

8.  The  charge  In  the  complaint,  that  the  alleged  fugitive  embezzled 

money  was  received  by  the  accused  "In  his  capacity  as  clerk,"  is 
sufficient  to  Indicate  that  it  was  in  his  care  "by  virtue  of  his  em- 
ployment." 

9.  In  such  allegations  the  complaint  need  not  be  as  accurate  as  an  in- 

dictment. 

10.  Other  similar  technical  objections  are  disposed  of  under  heading 

"6"  of  the  opinion. 

11.  The  treaty  provision,  that  a  copy  of  the  warrant  of  arrest  must  ac- 

company the  requisition,  is  complied  with  by  the  copy  of  an  order 
for  arrest,  made  in  compliance  with  the  law  of  the  demanding 
country.  (Dictum,  Congress  can  by  Its  own  law  provide  for  the 
extradition  of  criminals  independent  of  the  provisions  of  the 
treaty.) 

12.  The  word  "indictment,"  when  used  In  international  treaties,  is  not 

limited  to  the  Anglo-Saxon  definition. 

13.  The  ambassador's  certificate  to  the  depositions,  that  they  "are  prop- 

erly and  legally  authenticated  so  as  to  entitle  them  to  be  received 
and  admitted  as  evidence  for  similar  purposes  by  the  tribunal  of 
Russia,"  is  sufficient. 


Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California,  from  a  judgment  remanding 
the  relator.     Affirmed. 

Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  from  a  judgment  of  the  Circuit  Court 
for  the  Northern  District  of  California,  dismissing  a  writ  of  ha- 
beas corpus  sued  out  by  Grin,  and  remanding  him  to  tho  custody 
of  the  defendant,  marshal  for  the  Northern  District  of  Cali- 
fornia, who  held  him  under  a  mittimus  issued  by  a  commisioner 
in  certain  proceedings  under  a  treaty  with  the  Emperor  of  Rus- 
sia for  the  extradition  of  criminals,  proclaimed  June  5,  1893. 
28  Stai-.  1071. 

These  proceedings  were  begun  by  a  complaint  of  Paul  Ko- 
aakevitch,  Russian  consul  at  the  city  of  San  Francisco,  stating, 
in  substance,  that  on  March  6,  1901,  Grin,  a  Cossack  of  the  Don 
and  a  Russian  subject,  in  the  employment  of  the  firm  of  E.  L. 
Zeefo  &  Co.,  doing  business  in  the  city  of  Rostov,  on  the  river 
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Don,  in  the  Empire  of  Rxissia,  embezzled  the  sum  of  25  000 
roubles,  "intrusted  to  and  received  by"  him  in  his  capacity  as 
"clerk"  of  such  firm,  and  that  he  had  subsequently  absconded 
and  taken  refuge  in  San  Francisco ;  that  he  had  been  indicted 
in  Russia  for  the  embezzlement  of  the  money,  ond  that  a  man- 
date had  been  issued  by  the  Department  of  State  in  Washin"'- 
ton  directing  the  necessary  proceedings  to  be  had  in  pursuance 
of  the  laws  of  the  United  States,  in  order  that  the  evidence  of 
his  criminality  might  be  heard  and  considered.  The  complaint 
was  sworn  to  before  George  E.  Morse,  United  States  commis- 
sioner, with  the  usual  power  to  take  affidavits,  but  not  specially 
authorized  by  any  court  of  the  United  States  to  take  proceed- 
ings in  extradition ;  that  upon  such  complaint  the  iudge  of  the 
District  Court  for  the  Northern  District  of  California  issued  a 
warrant  of  arrest,  and  directed  that  petitioner,  when  arrested, 
should  be  brought  before  E.  II.  Heacock,  Esquire,  United  States 
commissioner,  for  examination  and  further  proceedings;  that, 
at  the  time  such  warrant  was  issued,  Heacock  was  not  author- 
ized to  take  jurisdiction  of  extradition  proceedings,  and  that  the 
evidence  before  him  failed  to  show  that  the  petitioner  had  com- 
mitted the  crime  of  embezzlement. 

Several  other  defects  in  the  extradition  proceedings  are  set 
forth  in  the  petition,  and  so  far  as  they  are  deemed  material, 
appear  hereafter  in  the  opinion. 

Upon  a  hearing  upon  this  petition  the  Circuit  Court  made  an 
order  remanding  the  petitioner  to  the  custody  of  the  marshal, 
and  an  appeal  was  thereupon  taken  to  this  court.  Be  Grin,  112 
Fed.  Rep.  790. 


Mr.  George  D.  Collins,  for  appellant. 
Messrs.  //.  G.  Piatt  and  Richard  Bayne,  for  the  Russian 
Government. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court: 
We  shall  only  notice  such  alleged  defects  in  the  extradition 
proceedings  as  are  pressed  upon  our  attention  in  the  briefs  of 
counsel.  While  these  defects  are  of  a  technical  character,  they 
are  certainly  entitled  to  respectful  and  deliberate  consideration. 
Good  faith  towards  foreign  powers,  with  which  we  have  enteved 
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into  treaties  of  extradition,  does  not  require  us  to  surrender 
persons  charged  with  crime  in  violation  of  those  well-settled 
principles  of  criminal  procedure  which  from  time  immemorial 
have  characterized  Anglo-Saxon  jurisprudence.  Persons  charged 
with  crime  in  foreign  countries,  who  have  taken  refuge  here, 
are  entitled  to  the  same  defenses  as  others  accused  within  our 
own  jurisdiction. 

Wo  are  not  prepared,  however,  to  yield  Our  assent  to  the  sug- 
gestion that  treaties  of  extradition  are  invasions  of  the  right  of 
political  habitation  v,  ithin  our  territory,  or  that  every  intend- 
ment in  proceedings  to  carry  out  these  treaties  shall  be  in  favor 
of  the  party  accused.  Such  treaties  are  rather  exceptions  to  the 
general  right  of  political  asylum,  and  an  extension  of  our  im- 
migration laws  prohibiting  the  introduction  of  persons  con- 
victed of  crimes  (18  Stat.  477  [chap.  141,  TJ.  S.  Comp.  Stat. 
1901,  p.  1285]),  by  providing  for  their  deportation  and  return 
to  their  oa\ti  country,  even  before  conviction,  when  their  sur- 
render is  demanded  in  the  interests  of  public  justice.  There  is 
such  a  general  acknowlcdg-ment  of  the  necessity  of  such  treaties', 
that  of  late,  and  since  the  facilities  for  the  escape  of  criminals, 
have  so  grea^'_^  increased,  most  civilized  powers  have  entered 
into  conventions  for  the  mutual  surrender  of  persons  charged 
with  the  most  serious  nonpolitical  crimes.  These  treaties  should 
be  faithfully  observed,  and  interpreted  with  a  view  to  fulfill  our 
just  obligations  to  other  powers,  without  sacrificing  the  legal 
or  constitutional  rights  of  the  accused. 

In  the  construction  and  carrying  out  of  such  treaties  the  or- 
dinary technicalities  of  criminal  proceedings  are  applicable  only 
to  a  limited  extent.  Foreign  powers  are  not  expected  to  be 
versed  in  the  niceties  of  our  criminal  laws,  and  proceedings  for 
a  surrender  are  not  such  as  put  in  issue  the  life  or  liberty  of 
tho  accused.  They  simply  demand  of  him  that  he  shall  do  what 
all  good  citizens  are  required,  and  ought  to  be  willing  to  do, 
viz.,  submit  themselves  to  the  laws  of  their  country.  Care 
should  doubtless  be  taken  that  the  treaty  be  not  made  a  pretext 
for  collecting  private  debts,  wreaking  individual  malice,  or  forc' 
ing  the  surrender  of  political  offenders ;  but  where  the  proceed- 
ing is  manifestly  taken  in  good  faith,  a  technical  noncompliance 
with  some  formality  of  criminal  procedure  should  not  be  al- 
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lowed  to  stand  in  tlio  way  of  a  faithful  discharge  of  our  ol)li<ra- 
tions.  Presumably,  at  least,  no  injustice  is  contemplated,  and 
a  proceedings  which  may  have  the  effect  of  relieving  the  country 
from  the  presence  of  one  who  is  likely  to  threaten  the  ])cacc  and 
good  order  of  the  community  is  rather  to  be  welcomed  than  dis- 


couraged. 


1.  The  fii-st  assignment  of  error  is  that  the  coniniissioner  had 
no  jurisdiction  ovei*the  case,  inasmuch  as  at  the  time  the  war- 
rant of  arrest  was  issued  he  had  not  been  authorized  to  act  in 
extradition  proceedings  by  any  of  the  courts  of  the  United 
States  under  Revised  Statutes,  section  5270  [U.  S.  Couip.  Stat. 
1901,  p.  3591],  which  reads  as  follows: 

*'Sec.  5270.  "Whenever  there  is  a  treaty  or  convention  for 
extradition  between  the  Government  of  the  United  States  and 
any  foreign  government,  any  justice  of  the  Supreme  Court,  cir- 
cuit judge,  district  judge,  commissioner,  authorized  so  to  do  bv 
any  of  the  courts  of  the  United  States,  or  judge  of  a  court  of 
record  of  general  jurisdiction  of  any  State,  may,  upon  com- 
plaint made  under  oath,  charging  any  person  found  within  the 
limits  of  any  State,  District  or  Territoi-y  with  having  coniniittcd 
within  the  jurisdiction  of  any  such  fonngn  government  any  of 
the  crimes  provided  for  by  siicli  treaty  or  convention,  issue  his 
warrant  for  the  apprehension  of  the  person  so  charged,  that  he 
may  be  brought  before  such  justice,  judge,  or  commissioner,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and 
considered.  If,  on  such  hearing,  fie  deems  the  evidence  suffi- 
cient to  sustain  the  charge  iinder  the  provisions  of  the  proper 
treaty  or  convention,  he  shall  certify  the  same,  together  with  a 
copy  of  all  the  testimony  taken  before  him,  to  the  Secretary  of 
State,  that  a  warrant  may  issue  upon  the  requisition  of  the 
proper  authorities  of  such  foreign  government,  for  the  surren- 
der of  such  person,  according  to  the  stipulations  of  the  treaty 
or  convention ;  and  he  shall  iss\ie  his  warrant  for  the  commit- 
ment of  the  person  so  charged  to  the  proper  jail,  there  to  remain 
until  such  surrender  shall  be  made." 

Under  this  section  it  is  plain,  first,  that  the  commissioner 
must  be  specially  authorized  to  act  in  extradition  cases ;  second, 
that  a  complaint  must  be  made  under  oath  charging  the  crime; 
third,  that  a  warrant  must  issue  for  the  apprehension  of  the 
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person;  fourth,  that  he  must  be  brought  before  such  justice, 
iuclffc  or  commissioner  to  the  end  that  the  evidence  of  crimin- 
ality may  be  heard  and  considered ;  fifth,  that  the  commissioner 
shall  certify  the  evidence  to  the  Secretary  of  State,  that  a  war- 
rant may  issue  for  the  surrender.  There  is  certainly  no  re- 
quirement here  that  the  commissioner  shall  be  authorized  to  act 
before  he  assumes  to  act,  and  in  this  case  there  is  no  evidence 
that  he  assumed  to  act  until  after  October  17,  1001,  Avhen  ho 
was  specially  appointed  for  that  purpose.  The  day  upon  which 
the  petitioner  was  brought  before  the  commissioner,  Heacock, 
does  not  appear,  but  his  commitment  is  dated  November  19, 
1901.  The  warrant  upon  which  he  was  arretted  was  issued 
October  17,  the  day  upon  which  the  commissioner  was  specially 
authorized  to  act. 

It  is  true  that  a  warrant  of  arrest  can  only  issue  under  section 
'5270  [U.  S.  Comp.  Stat.  1001,  p.  3501],  upon  a  complaint 
made  under  oath;  but  there  is  no  requirement  that  the  oath 
shall  be  taken  before  a  commissioner  authorized  to  act  in  extra- 
dition proceedings,  or  even  before  the  judge  or  connnissioner 
who  issues  the  warrant  of  arrest.  While  we  are  bound  to  give 
the  person  accused  the  lienefit  of  every  statutory  provision,  we 
are  not  bound  to  import  words  into  the  statute  which  are  not 
found  there,  or  to  say  that  the  judge  iss\iing  the  warrant  may 
not  receive  an  oath  taken  before  a  commissioner  authorized  gen- 
erally to  take  affidavits.  There  is  no  evidence  that  Mr.  Morse, 
who  took  this  complaint,  was  not  a  United  States  commissioner 
appointed  under  the  act  of  May  28,  1806.  20  Stat.  184  [chap. 
252,  U.  S.  Comp.  Stat.  1001,  p.  400],  and  the  fact  that  he  signs 
his  name  as  such,  and  that  he  was  recognized  as  such  by  tho 
Circuit  Court  in  this  proceeding,  is  sufficient  evidence  of  his 
authority.  It  is  true  the  district  judge,  who  issued  this  war- 
rant of  arrest,  might  himself  have  administered  the  oath,  but 
he  was  equally  at  liberty  to  act  upon  a  complaint  sworn  to  be- 
fore a  United  States  commissioner. 

2.  Xor  did  the  district  judge,  who  issued  the  warrant,  ex- 
ceed his  powers  in  making  it  returnable  before  a  commissioner, 
who  upon  the  same  day  was  specially  designated  to  act  in  extra- 
dition proceedings.  It  is  true  that  the  statute  provides  (§  5270 
[U.  S.  Comp.  Stat.  1901,  p.  3591]),  that  the  person  before 
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whom  the  complaint  is  made  may  "issue  his  warrant  for  the  ap- 
prehension of  the  person  so  charged,  that  he  may  be  brought  be- 
for  such  justice,  judge,  or  commissioner  to  the  end  that  the  evi- 
dence of  criminality  may  be  heard  and  considered ;"  but  the 
practice  in  this  as  in  other  proceedings  of  a  criminal  or  quasi- 
criminal  nature  has  been  to  make  the  warrant  returnable  before 
the  magistrate  issuing  the  warrant,  or  some  other  magistrate 
competent  to  take  jurisdiction- of  the  proceedings.  In  the  Hein- 
rich  Case,  6  Blatchf.  414  (Fed.  Cas.  IsTo.  6,369),  the  complaint 
was  made  before  Commissioner  White,  was  laid  before  Mr. 
Justice  Nelson  of  this  court,  who  issued  his  warrant  returnable 
before  himself  or  Commissioner  White.  K"o  objection  M'as  made 
to  the  proceedings  for  this  reason,  though  the  case  was  vigor- 
ously contested  upon  other  grounds,  notably  because  the  warrant 
was  executed  without  the  limits  of  tl^e  district,  and  within  the 
State  of  Wisconsin.  The  fact  that  the  point  was  not  made  in 
the  case  certainly  indicates  that  it  was  not  considered  by  counsel 
to  be  even  a  plausible  ground  for  quashing  the  proceedings. 

The  commissioner  is  in  fact  an  adjunct  of  the  court,  possess- 
ing independent,  though  subordinate,  judicial  powers  of  his 
o^vn.  If  the  district  judge,  acting  imder  section  5270  [U.  S. 
Comp.  Stat.  1901,  p.  3591],  had  made  the  Avarrant  returnable 
before  himself,  there  could  be  no  doubt  of  its  legality;  and  in 
such  case,  upon  the  return  of  the  warrant  with  the  prisoner  in 
custody,  he  might  refer  the  case  to  the  commissioner  to  exam- 
ine the  witnesses,  hear  the  case,  and  report  his  conclusions  to 
the  court  for  its  approval.  If  he  could  do  that,  we  see  no  ob- 
jection to  his  referring  the  case  directly  to  the  commissioner  by 
making  the  warrant  returnable  before  him,  inasmuch  as  the 
latter  possesses  the  same  power  with  respect  to  the  extradition 
of  criminals  as  the  district  judge  himself.  It  may  be  said  that 
technically  the  warrant  should  be  made  returnable  before  the 
magistrate  issiiing  it,  but  where  it  is  made  returnable  before 
another  officer,  having  the  same  power  and  jurisdiction  to  act, 
we  do  not  think  it  is  fairly  open  to  criticism. 

This  practice  is  by  no  means  unknown  under  the  criminal 
laws  of  the  several  States.  Thus,  in  Commonwealth  v.  O'Con- 
nell,  8  Gray,  464,  it  was  held  that  a  mere  grant  of  "exclusive 
jurisdiction"  to  a  police  court  over  certain  offenses  did  not  ex- 
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chide  the  authority  of  justices  of  the  peace  to  receive  complaints 
and  issue  warrants  returnable  before  that  court.  To  the  same 
effect  are  Commomvealth  v.  Pindar,  11  Met.  539;  Common- 
wealth V.  Boarlc,  8  Cush.  210 ;  Commonwealth  v.  ^Yolcolt,  110 
Mass.  67 ;  Ilendee  v.  Taylor,  29  Conn.  448. 

Ifo  objection  seems  to  have  been  taken  to  the  proceediugs  be- 
fore the  commissioner  upon  the  ground  that  he  did  not  issue 
the  warrant,  and  as  ho  was  fully  vested  with  authority  to  act 
in  extradition  cases  we  do  not  think  the  fact  that  the  judge,  for 
the  conve"i"'"'t  despatch  of  business,  made  his  warrant  returna- 
ble before  such  commissioner  can  be  made  available  upon  a 
writ  of  habeas  corpus. 

3.  The  eighth  assignment  of  error  turns  upon  the  sufficiency 
of  the  charge  of  embezzlement.  The  first  article  of  the  extradi- 
tion treaty  with  Russia  of  June  5,  1893  (28  Stat,  at  L.  1071), 
after  providing  for  the  mutual  surrender  of  fugitive  criminals 
from  one  country  to  another,  declares  that  "this  shall  only  be 
done  upon  such  evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person  so  charged  shall 
be  found,  would  justify  his  or  her  apprehension  and  commit- 
ment for  trial,  if  the  crime  or  offense  had  been  thei*e  commit- 
ted." Wo  do  not  deem  it  necessary  to  inquire  whether  the 
words  "evidence  of  criminality"  include  a  definition  of  the 
crime  charged  or  to  detennine  by  what  law  the  elements  of  the 
crime  of  embezzlement  are  fixed.  Moore,  Extradition,  §  344. 
As  the  petitioner  has  sought  to  apply  the  definition  of  embez- 
zlement given  in  the  law  of  California  as  likely  to  be  most 
favorable  to  himself,  and  the  prosecution  has  assented  to  this 
view,  we  assume  for  the  purposes  of  this  case  that  this  is  the 
definition  contemplated  by  the  treaty. 

Section  508  of  the  Penal  Code  of  California  is  as  follows : 

"Every  clerk,  agent,  or  sei'vant  of  any  person  who  fraudu- 
lently appropriates  to  his  own  use,  or  secretes  with  a  fraudu- 
lent intent  to  appropriate  to  liis  own  use,  any  property  of  an- 
other which  has  come  into  his  control  or  care  by  virtue  of  his 
employment  as  such  clerk,  agent,  or  servant,  is  guilty  of  embez- 
zlement." 

Objection  is  made  to  the  complaint  upon  the  ground  that 
there  is  no  allegation  that  the  money  embezzled  came  into  his 
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control  or  care  "by  virtue  of  his  employment"  as  such  clerk 
the  allegation  being  that  Grin  was  employed  as  clerk ;  that  while 
so  employed  the  money  was  intrusted  to  and  received  by  him 
"in  his  capacity  as  clerk,"  as  aforesaid.  "Whatever  might  bo  tlio 
force  of  an  objection  to  an  indictment  that  it  docs  not  sot  out 
in  the  exact  language  of  the  statute  the  fact  that  the  monev 
came  into  his  possession  by  virtue  of  his  employment,  -we  think 
that  the  complaint  in  this  particular  is  clearly  sufficient.  It  is  a 
general  principle  of  criminal  law  that  the  complaint  need  not 
set  forth  the  crime  with  the  particularity  of  an  indictment,  and 
that  it  is  siifficicnt,  if  it  fairly  apprises  the  party  of  the  crime 
of  which  he  is  charged.  If  there  be  any  distinction  at  all  be- 
tween an  allegation  that  money  came  into  the  possession  of  a 
person  by  virtue  of  his  employment  as  clerk,  and  in  his  capacity 
as  clerk,  it  is  too  shadowy  to  bo  made  a  matter  of  exception  to 
the  complaint. 

4.  Equally  unfounded  is  it  that  the  complaint  is  defective 
because  it  does  not  use  the  word  "fraudulently,"  the  allegation 
being  "that  the  accused  wrongfully,  unlawfully,  and  feloni- 
ously appropriated  said  money."    As  the  word  "embezzled"  it- 
seli  implies  fraudulent  conduct  on  the  part  of  the  person  re- 
ceiving the  money,  the  addition  of  the  word  "fraudulcMit"  M'onld 
not  enlarge  or  restrict  its  signification.    Indeed,  it  is  impossible 
for  a  person  to  embezzle  the  money  of  another  without  commit- 
ting a  fraud  upon  him.    The  definition  of  the  word  "embezzle- 
ment" is  given  by  Bouvier  us  "the  fraudulent  appropriation  to 
one's  own  use  of  the  money  or  goods  intnasted  to  one's  care  by 
another."    In  Sa7i  Francisco  v.    Randall,  54  Cal.  408,  a  com- 
plaint that  defendant  did  "wilfully,  imlawfully,   and  feloni- 
ously cml)ezzle  and  convert"  certain  securities  to  bis  own  use, 
was  held  to  be  a  sufficient  compliance  with  section  1420  of  the 
Penal  Code,  requiring  the  offense  charged  to  be  set  forth  "with 
such  particulars  of  time,  place,  person,  and  property  as  to  en- 
able the  defendant  to  understand  distinctly  the  character  of  the 
offense  complained  of,  and  to  answer  the  complaint."    The  com- 
plaint in  this  case  differs  from  that  only  in  the  substitution  of 
the  word  "wrongfully"  for  the  word  "wilfully,"  and  we  think 
it  is  clearly  sufficient.    As  the  word  "emlwzzle"  implies  a  fraud- 
ulent intent,  the  addition  of  the  word  "fraudulently"  is  mere 
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surplusage.  Beeves  v.  State,  95  Ala.  31  (11  So.  Rep.  158) ; 
United  States  v.  Lancaster,  2  McLean,  431  (Fed.  Cas.  Xo. 
15,550);  State  v.  Wolff,  34  La.  Ann.  1153;  State  v.  TroUon, 
21  Xcv.  410  (32  Pnc.  Eep.  930)  ;  State  v.  Combs,  47  Kan.  130 
(27  Pac.  Rep.  818).  Wo  express  no  opinion  as  to  whether  it 
would  be  necessary  in  an  indictment. 

5.  It  is  further  insisted  that  the  treaty  requires  an  authen- 
ticated copy  of  tho  warrant  of  arrest  or  of  some  other  equiva- 
lent judicial  document,  issued  by  a  judge  or  magistrate  of  the 
foreign  government  duly  authorized  so  to  do,  and  that  there  is 
no  such  process  in  tho  record  as  a  warrant  of  arrest  or  its  equiva- 
lent. It  is  true  that  article  G  of  the  treaty  provides  that  "when 
tho  person  Avhose  sui*render  is  asked  shall  be  merely  charged 
with  the  commission  of  an  extraditable  crime  or  offense,  tho 
application  for  extradition  shall  be  accompanied  by  an  authen- 
ticated co]>y  of  the  warrant  of  arrest  or  of  some  other  equivalent 
judicial  document,  issued  by  a  judge  or  a  magistrate  duly  au- 
thorized to  do  so."  But  it  can  hardly  be  expected  of  us  that  Ave 
should  bocomo  conversant  with  tho  criminal  laws  of  Russia,  or 
with  the  forms  of  warrants  of  arrest  used  for  the  apprehension 
of  criminals.  The  clause  is  satisfied  by  the  production  of  an 
equivalent  document.  On  examination  of  the  record  we  find 
a  certified  copy  of  an  oi'der  by  one  purporting  to  act  as  an  exani- 
ining  magistrate,  and  reciting  that  "having  investigated  the 
preliminary  examination  concerning  the  accusation  of  the  Cos- 
sack, Simeon  Grin,"  and  that  "as  he  is  hiding  under  a  false 
name,  and,  as  is  seen  from  his  letters,  is  looking  oul,  for  means  to 
prevent  his  arrest  and  tho  finding  out  of  his  address  by  the  au- 
thorities, his  temporal  place  of  residence  being  known  at  pres- 
ent," pursuant  to  article  389  of  the  Criminal  Code  of  Proced- 
ure, "ho  is  ordered  to  bo  brought  to  the  city  of  Rostov,  on  the 
Don,  in  order  to  bo  placed  at  the  disposition  of  the  examining 
magistrate  of  tho  Taganrog  Circuit  Court."  This  order  purports, 
not  only  to  be  signed,  but  sealed,  by  the  examining  magistrate 
Okladnykl^,  and  while  it  is  not  in  the  form  of  a  warrant  of  ar- 
rest as  used  in  this  country;  it  is  evidently  designed  to  secure 
the  apprehension  of  the  accused,  and  his  production  before  an 
examining  magistrate.  This  seems  to  us  a  sufiacient  compliance 
with  the  treaty.    If  not  a  warrant  of  arrest  it  is  an  equivalent 
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judicial  document,  issued  by  a  judge  or  magistrate  authorized 
to  do  so. 

But  there  is  another  consideration  in  this  connection  which 
slioiild  not  be  overlooked.  While  the  treaty  contemplates  tho 
production  of  a  copy  of  a  warrant  of  arrest  or  other  equivalent 
document,  issued  by  a  magistrate  of  the  Russian  Empire,  it  is 
within  the  power  of  Congress  to  dispense  with  this  requirement 
and  we  think  it  has  done  so  by  Revised  Statutes,  section  5270 
[U.  S.  Comp.  Stats.  1901,  p.  3591],  hereinbeforo  cited.  The 
treaty  is  undoubtedly  obligatory  upon  both  powers,  and,  if  Con- 
gress should  prescribe  additional  formalities  than  those  required 
by  the  treaty,  it  might  become  the. subject  of  complaint  by  tlic 
Russian  Government  and  of  further  negotiations.  But  notwith- 
standing such  treaty.  Congress  has  a  perfect  right  to  provide  for 
the  extradition  of  criminals  in  its  own  way,  with  or  without  a 
treaty  to  that  effect,  and  to  declare  that  foreign  criminals  shall 
be  surrendered  upon  such  proofs  of  criminality  as  it  may  judge 
sufficient.  Castro  v.  De  Uriarte,  IG  Fed.  Rep.  93.  This  ai>- 
pears  to  have  been  the  object  of  section  5270  [U.  S.  Comp.  Stat. 
1901,  p.  3591],  which  is  applicable  to  all  foreign  governments 
with  which  we  have  treaties  of  extradition.  The  requirements 
of  that  section,  os  already  observed,  are  simply  a  complaint 
under  oath,  a  warrant  of  arrest,  evidence  of  criminality  suffi- 
cient to  sustain  the  charge  under  the  provisions  of  the  proper 
treaty  or  convention,  a  certificate  by  the  magistrate  of  such  evi- 
dence and  his  conclusions  thereon,  to  the  Secretary  of  State.  As 
no  mention  is  here  made  of  a  warrant  of  arrest,  or  other  equiva- 
lent document,  issued  by  a  foreign  magistrate,  we  do  not  sec  the 
necessity  of  its  production.  This  is  one  of  the  requirements  of 
the  treaty  which  Congress  has  intentionally  waived.  Moore, 
Extradition,  §  70. 

C.  Again,  it  is  allegpd  that  althougb  the  complaint  sets  forth 
that  criminal  proceedings  have  been  instituted  in  Russia,  and 
that  Grin  has  been  therein  "indicted"  for  embezzlement,  no  in- 
dictment has  ever  been  found,  and  that  no  other  evidence  of 
criminality  can  be  received.  It  is  obvious  that  the  word  "in- 
dictment," as  it  appears  in  this  complaint,  was  used  in  the  gen- 
eral sense  of  charged  or  accused  by  legal  proceedings,  and  not 
in  the  technical  sense  of  an  indictment  as  here  understood.    An 
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indictment  is  a  technical  word  peculiar  to  Anglo-Saxon  jwvis- 
pnulencc,  and  implies  the  finding  of  a  grand  jury.  To  give  it 
the  construction  contended  for  would  require  us  to  know  what 
an  indictment  was  under  the  laws  of  Russia  and  to  inspect  it,  at 
least  so  far  as  to  ascertain  the  charge  for  which  the  conviction 
of  the  accused  is  sought.  No  indictment  was  necessary  to  he 
produced  under  this  complaint,  the  proceeding  being  governed 
by  section  5  of  the  Act  of  August  3,  1882  (22  Stat,  at  L.  21G 
[chap.  378,  U.  S.  Comp.  Stat.  1901,  p.  3595]) : 

"That  in  all  cases  where  any  depositions,  warrants,  or  other 
papers  or  copies  thereof  shall  be  offered  in  evidence  upon  the 
hearing  of  any  extradition  case  under  title  sixty-six  of  the  Re- 
vised Statutes  of  the  United  States  [§§  52'iO  and  5271,  U.  S. 
Comp.  Stat.  1901,  pp.  3591,  3593],  such  depositions,  war- 
ants,  and  other  papers,  or  the  copies  thereof,  shall  be  received 
and  admitted  as  evidence  on  such  hearing  for  all  the  purposes 
of  such  hearing,  if  they  shall  be  properly  and  legally  authen- 
ticated so  far  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  foreign  country  from  which  the 
accused  party  shall  have  escaped,  and  the  certificate  of  the  prin- 
cipal diplomatic  or  consular  officer  of  the  United  States,  resi- 
dent in  such  foreign  country,  shall  be  proof  that  any  deposition, 
warrant,  or  other  paper,  or  copies  thereof,  "o  offered,  are  authen- 
ticated in  the  manner  required  by  this  act." 

The  sufficiency  of  such  evidence  to  establish  the  criminality 
of  the  accused  for  the  purposes  of  extradition  cannot  be  reviewed 
upon  habeas  corpus.  In  re  Oteiza  y  Cortes,  136  U.  S.  330. 
{Oteiza  y  Cortes  v.  JacohuSj  34  L.  Ed.  iGi,  10  Sup.  Ct.  Rep. 
1031.) 

7.  It  is  further  insisted  that  the  depositions  and  other  docu- 
ments which  appear  in  the  recoi'd  have  not  been  properly  and 
legally  authenticated.  The  certificate  of  the  embassador  in  that 
connection  is  that  these  papers  "are  properly  and  legally  authen- 
ticated so  as  to  entitle  them  to  be  received  and  admitted  as  evi- 
dence for  similar  purposes  by  the  tribunals  of  Russia."  As  this 
is  a  literal  conformation  to  the  above  statute,  adding  only  the 
words,  "as  evidence,"  it  is  difficult  to  see  in  what  respect  it  is 
deficient.  If  we  were  to  hold  that  a  certificate  in  the  language 
of  tlie  statute  was  insufficient,  the  certifying  officer  would  be  at 
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onco  embarked  \ipon  a  aoa  of  spcculction  as  to  tlio  proper  form 
of  such  certificate,  and  would  bo  utterly  wilbout  a  jfiii(l(>  in  en- 
deavoring to  ascertain  what  the  requirements  of  the  law  wcro  in 
that  particular.  All  that  was  decided  in  the  case  of  Luis  Olciza 
136  U.  S.  330,  in  this  connection  was  Lhat  depositions  and  other 
papers  authenticated  and  certified  as  required  by  the  net,  were 
not  admissible  on  the  part  of  the  accused.  The  introdnetion  of 
the  words  "as  evidence"  does  not  vitiate  the  certificate.  Wo 
find  it  difficult  to  conceive  any  other  purpose  for  whieli  such 
depositions  could  be  used  except  as  evidence  of  criminality. 

8.  Ifo  evidence  was  required  that  the  Russian  consul  luul  an- 
thority  to  make  the  complaint.    All  that  is  required  by  seetion 
5270  [U.  S.  Comp.  Stat.  1901,  p.  3591],  is  that  a  complaint 
shall  be  made  under  oath.     It  may  be  made  by  any  person  act- 
ing under  the  authority  of  the  foreign   government  having 
knowledge  of  the  facts,  or,  in  the  absence  of  such  per?ioii,  by  the 
official  representative  of  the  fcu'cign  government,  based  upon 
depositions  in  his  possession,  although  under  the  first  article  of 
the  treaty  the  accused  can  only  be  surrendered  upon  a  "requisi- 
tion" of  the  foreign  government,  and  by  article  C  such  requisi- 
tion nmst  be  made  by  the  "diplomatic  agent  of  thq  doiiiitniling 
government,"  and  in  case  of  his  absence  from  the  scat  of  gov- 
ernment, by  the  "superior  consular  officer."    It  is  true  that  ar- 
ticle 7  of  the  treaty  provides  that  it  "shall  be  lawful  for  any 
competent  judicial  authority  of  the  United  States,  upon  ])roduc- 
tion  of  a  certificate  issued  by  the  Secretary  of  State,  stating  that 
request  has  been  made  by  the  Imperial  Government  of  lins^^ia  for 
the  provisional  arrest  of  a  person  convicted  or  accused  of  tho 
commission  therein  of  a  crime  or  offense  extraditable  under  this 
convention,  and  upon  complaint,  duly  made,  that  such  (iriiiic  or 
offense  has  been  so  committed,  to  issue  his  warrant  for  tlio  ap- 
p)rehension  of  such  person ;"  and  in  this  case  it  appears  by  tho 
certificate  of  the  acting  Secretary  of  State  that  application  was 
made  in  due  form  by  the  charge  d'  affaires  of  Russia  accredited 
to  this  Government,  for  the  arrest  of  Grin,  alleged  to  be  a  fugi- 
tive from  the  justice  of  Russia.     This,  however,  was  entirely 
independent  of  the  proceedings  before  the  magistrate,  which 
might  have  been  instituted  by  any  person  making  a  comi)laint 
under  oath  and  acting  by  the  permission  or  authority  of  the 
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Russipn  Government.  While  article  7  iiiuloul)to(lly  fontainplntea 
a  prior  certificate  of  the  Secretary  of  State,  the  laugiia.^e  of  the 
article  is  incroly  permissive,  and  does  not  compel  the  production 
of  such  certificate  before  the  warrant  can  be  issued. 

It  might  readily  happen  that  the  foreign  representative 
might  have  no  knowledge  of  the  facts  necessary  to  bo  embodied 
ill  a  complaint,  and  have  no  documentary  evidence  then  at  hand 
to  prove  them.  In  such  case  if  a  complaint  could  not  bo  made 
by  a  private  person,  having  knowledge  of  the  facta,  the  siuTondor 
might  easily  bo  defeated  by  the  flight  of  the  accused. 

It  was  formerly  held  that  a  reqiiisition  from  tho  demanding 
government  was  necessary  to  bo  produced  before  the  commis- 
sioner could  act  (Be  Ilerris,  32  Fed.  583),  but  tho  opinion  in 
this  case  was  reversed  by  'Mr.  Justice  Ilrewer  on  appeal  to  tho 
Circuit  Court,  who  held  that  no  preliminary  n^piisitiou  was 
necessary,  as  extradition  could  not  be  consummated  without  ac- 
tion by  tho  executive  in  tho  last  instance,  and  that  the  authority 
of  tho  foreign  government  to  act  need  not  appear  in  the  com- 
plaint, if  it  were  made  to  appear  in  the  examination  before  the 
commissioner,  or  elsewhere  in  tho  proceedings.  Bearing  in 
mind  the  frequent  necessity  for  immediate  action  in  case  the 
whereabouts  of  tho  accused  is  ascertained,  tho  delay  necessary 
to  procure  a  preliminary  requisition  might  often  result  in  tho 
defeat  of  justice. 

In  Kaine's  Case,  14  ITow.  129  (14  L.  Ed.  335),  this  court 
was  nearly  equally  divided  upon  the  question  whether  a  prelini- 
innry  mandate  from  the  executive  was  necessai-y.  So  long  as 
Mr.  Justice  Xolson,  who  thought  such  nuindato  necessary,  re- 
mained upon  the  bench  his  opinion  was  followed  in  the  second 
circuit;  In  re  Ifcinrich,  5  Blatch.  414  (Fed.  Cas.  Xo.  6,369) ; 
In  re  Farcz,  7  Blatchf.  34,  345  (Fed.  Cas.  K'os.  4,644,  4,645)  : 
but  since  that  time  a  different  view  has  been  taken  of  tho  ques- 
tion. In  re  Macdonnell,  11  Blatchf.  79  (Fed.  Cas.  IsV  8,771)  ; 
In  re  Thomas,  12  Blatchf.  370  (Fed.  Cas.  '^o.  13,887).  Judge 
Lowell's  opinion  Jiccorded  with  the  later,  and,  as  we  think, 
sounder  views.  In  re  Kelley,  2  Low.  Dec.  339  (Fed.  Cas.  No. 
7,G55).  See  also  Benson  v.  McMahon,  127  U.  S.  457  (32  L.  Ed. 
234,  8  Sup.  Ct.  Eep.  1240). 

9.  It  is  again  objected  that  the  facts  set  forth  in  the  record 
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show  that  defendant,  if  guilty  at  all,  is  guilty  of  larceny,  and 
not  of  embezzlement,  and  that,  as  the  laws  of  California  make 
a  clear  distinction  between  embezzlement  and  larceny,  ho  can- 
not bo  held  for  one  crime  upon  proof  of  his  guilt  of  the  other. 
The  charge  set  forth  in  the  complaint  is  that  Zecfo,  one  of  the 
members  of  the  firm  of  E.  L.  Zecfo  &  Co.,  intrusted  and  de- 
livered a  check  for  the  money  to  Grin,  who  subsocjuontly  re- 
ceived the  money  from  the  bank  to  take  it  to  the  Vladikavkaz 
Kailway  Company,  by  which  it  was  to  be  taken  to  Xovorossoesk, 
and  upon  the  same  day  absconded.  Upon  these  fact><  it  is  in- 
sisted that  the  defendant  had  nothing  more  than  the  baio 
custody,  as  distinguished  from  the  possession  of  the  inoiioy,  and 
therefore  could  not  and  did  not  emliezzlo  it,  Init  stole  it. 

By  section  COS  of  the  Code  of  California  "embezzlement  is 
the  fraudulent  appropriation  of  projierty  by  a  person  to  whom 
it  has  been  intrusted,"  and  by  section  508,  "every  clerk,  agont, 
or  servant  of  any  person  who  fraudulently  appropriates  to  his 
o^vn  use  .  .  .  any  property  of  another  which  has  come 
into  his  control  or  care  by  virtue  of  his  cniployniciit  as  such 
clerk,  agent,  or  servant,  is  guilty  of  embezzlement."  As  Grin 
was  clerk  of  the  firm,  end  as  the  money  was  delivered  to  him 
in  his  capacity  as  clerk  for  a  sp"Kjial  purpose,  it  certainly  came 
into  his  control  or  cai*e.  Wo  do  not  care  to  inquire  into  the 
soundness  of  the  distinction  made  in  some  of  the  older  cases  hc- 
tween  the  custody  and  possession  of  pi'operty,  because  under  the 
section .  above  quoted  nothing  more  is  necc=^sary  to  constitute 
embezzlement  than  that  the  party  charged  should  have  the  con- 
trol or  care  of  the  money. 

The  cases  in  California  upon  this  subject  arc  decisive.  Thus, 
in  Ex  parte  Iledley,  31  Cal.  108,  whore  the  agent  of  an  express 
company,  authorized  to  draw  telegraphic  checks  on  his  princi- 
pal for  money  to  be  used  in  the  principal's  business,  but  not  to 
draw  individual  checks,  drew  certain  checks  as  agent  for  money 
to  be  used  in  his  private  business,  and  the  principal  paid  the 
money  to  the  drawee,  it  was  held  to  amount  to  a  receipt  of  the 
money  of  the  principal  by  the  agent  "in  the  course  of  his  em- 
ployment." It  was  further  held  that,  in  order  to  convict  one  of 
embezzling  money  of  his  principal,  it  was  necessary  to  establish 
four  propositions:    First,  that  the  accused  was  an  agent;  sec- 


ORIN   V.  SHINE 


381 


ond,  that  ho  rocoivcd  money  belonging  to  his  principal;  third, 
that  ho  received  it  in  the  course  of  his  employment;  fourth,  that 
ho  converted  it  to  his  own  use  with  intent  to  steal  the  same.  In 
People  V.  Tomlinson,  102  Cal.  19  (30  Pac.  50G),  a  recent  case 
upon  the  samo  subject,  the  law  of  California  was  summed  up 
as  follows:  "Wliero  one  honestly  receives  liiu  possession  of 
goods  upon  a  trust,  and  after  receiving  them  fraudulently  con- 
verts them  to  his  own  use,  it  is  a  case  of  embezzlement ;  .  .  . 
but  where  the  possession  has  been  obtained  tlu'ough  a  trick  or 
device,  with  the  intent,  at  the  time  the  party  receives  it,  to  con- 
vert the  samo  to  his  own  use,  and  the  owner  of  the  property  parts 
merely  with  the  possession,  and  not  with  the  title,  the  offense 
is  larcony." 

Those  cases  are  strictly  in  line  with  that  of  Moore  v.  United 
States,  ICO  U.  S.  208  (40  L.  ed.  422,  10  Sup.  Ct.  Rep.  294), 
in  which  wo  held  that  "embezzlement  is  the  fraudulent  appro- 
priation of  property  by  a  person  to  whom  it  has  been  intnisted, 
or  into  whose  hands  it  has  lawfully  come;  and  it  differs  from 
larceny  in  tho  fact  that  tho  original  taking  of  the  property  wa>< 
lawful,  or  with  tho  consent  of  tho  owner,  while  in  larceny  the 
felonious  intent  must  have  existed  at  the  time  of  taking." 

Tho  cases  relied  upon  by  tb3  petitioner  are  of  the  latter  de- 
scription. Tims,  in  People  v  Abbott,  53  Cal.  284  (31  Am. 
Rep.  59),  defendant  was  instnicted  by  a  bank  to  purchase  silver 
for  its  account ;  and,  to  provide  him  with  funds,  tho  bank  cer- 
tified and  delivered  him  a  check  drawn  by  him  on  the  bank, 
lie  did  not  purchase  tho  silver,  but  used  the  check  for  his  own 
purposes.  It  was  held  that,  if  he  took  the  custody  of  the  cer- 
tified check  with  the  intention  of  stealing  it,  he  was  guilty  of 
larceny.  The  question  was  treated  as  one  for  tho  jury.  In  Peo- 
ple V.  Easchl-e,  73  Cal.  378  (15  Pac.  Rep.  13),  it  was  held  that 
if  one,  through  false  representations,  obtains  the  possession  of 
personal  property  with  the  consent  of  the  owner,  but  without  a 
change  of  tho  general  title,  he  is  guilty  of  larceny,  upon  subse- 
quently converting  the  same  to  his  o^vn  use,  if  be  had  the 
felonious  intent  to  steal  the  property  at  the  time  the  possession 
was  obtained.  The  authority  of  these  cases  is  not  questioned. 
In  the  case  under  consideration,  a  check  was  delivered  to  the 
petitioner  with  instructions  to  draw  the  money  from  the  bank,. 
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take  it  to  the  railway  station,  to  be  fonvar<led  to  another  citv. 
The  facts  show  that  he  obtained  possession  of  both  the  check 
and  the  money,  honestly,  and  with  the  consent  of  his  principal 
and  subsequently  converted  it  to  his  own  use.  Prima  facie,  at 
least,  this  makes  a  case  of  embezzlement,  and  if  there  More  in 
fact  an  original  intent  to  steal,  that  is  a  question  for  a  jury  in  a 
Russian  court  to  pass  upon.  It  is  sufficient  for  the  purposes  of 
this  proceeding  that  a  prima  facie  case  of  embezzlement  is  made 
out. 

This  disposes  of  all  the  questions  made  in  the  brief,  and  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Note. — See  note  to  last  preceding  case,  as  to  suflSciency  of  complaint. 


People  ex  rel.  Wegener  v.  Maoekstadt  et  al. 
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34  Chi.  Legal  News,  194—17  Chi.  Law.  J.  105. 

February,  1902. 

Extradition:*  Habeas  corpus — Affidavit  before  a  municipal  judge  in- 
sufficient basis — Extradition  not  a  debt  collecting  process — Oood 
faith  a  necessary  requisite. 

1.  The  production  of  a  copy  of  an  affidavit  made  before  a  municipal 

judge,  there  being  nothing  to  show  that  a  municipal  judge  has 
criminal  jurisdiction,  is  not  a  compliance  with  the  act  of  Con- 
gress, tliat  requires  a  copy  of  an  indictment  found  or  affidavit  be- 
fore a  magistrate,  charging  a  crime,  as  a  basis  for  a  requisition. 

2.  Extradition  laws  are  not  created  for  the  collection  of  debts,  or  for 

the  gratification  of  personal  malice. 

3.  "In  every  extradition  case  the  question  of  the  good  faith  of  the 

prosecution  is  always  open  to  inquiry  on  habeas  corpus." 

4.  The  facts  in  this  case  indicate  a  lack  of  good  faith. 

Criminal  Court  of  Cook  County. 

Petition  for  writ  of  habeas  corpus  to  release  Gabriel  S. 
Wegener  from  detention  on  an  extradition  warrant.  Eelator 
discharged. 

The  requisition  contained  the  following:     "Whereas,  it  ap- 

*See  ExTBADiTioN  in  Table  of  Topics. 
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pears  by  tlio  annexed  paper,  which  I  certify  to  be  authentic, 
that  Gabriel  S.  Wegener  .  .  .  stands  charged  by  affidavit 
with  the  crime  of  securing  money  by  false  pretenses. 

W.  M.  McEwen,  for  relator. 
Carnahan,  Slusser  and  HaiuJces,  contra. 

Gibbons,  J.  In  a  habeas  corpus  case,  where  the  petitioner 
is  held  on  an  extradition  warrant,  there  are  certain  limitations 
upon  the  power  of  the  court  or  judge  granting  the  writ ;  but  an 
examination  of  the  authorities  will  show  that  siich  limitations 
arise  only  in  cases  which  come  directly  within  the  extradition 
clause  of  the  Federal  Constitution  and  act  of  Congress  passed  in 
conformity  therewith.  The  act  of  Congress  provides  that  the 
executive  authority  of  the  demanding  State,  in  addition  to  mak- 
ing the  demand  must  ''produce  a  copy  of  an  indictment  found, 
or  an  affidavit  made  before  a  magistrate  of  any  State  or  Terri- 
tory as  aforesaid,  charging  the  person  so  demanded  with  having 
committed  treason,  felony  or  other  crime,  certified  as  authentic 
by  the  Governor  or  chief  magistrate  of  the  State  or  Territory 
from  whence  the  person  so  charged  fled." 

The  demand,  or  requisition  of  the  Governor  of  Wisconsin,  in 
this  case,  is  not  based  on  an  indictment  found,  or  an  affidavit 
made  before  a  magistrate,  but  is  based  on  what  purports  to  be 
an  affidavit  of  David  Drummond,  made  before  one  J.  C.  Gil- 
bertson,  municipal  judge  of  the  City  of  Eau  Claire. 

It  is  duly  certified  by  the  clerk  of  the  Circuit  Court  of  Eau 
Claire  Coimty,  that  J.  C.  Gilbertson  is  the  duly  elected,  quali- 
fied and  acting  municipal  judge  of  the  City  of  Eau  Claire,  but 
it  is  nowhere  made  to  appear  that  the  municipal  court  of  Eau 
Clai.  ,  as  such,  or  the  judge  thereof,  has  any  power  to  act  as 
magistrate  or  to  take  cognizance  of  criminal  cases. 

The  Probate  and  County  Courts  of  Cook  County  are  of  a 
higher  grade  than  the  municipal  court  of  Eau  Claire,  because 
they  are  courts  of  I'ecord,  but  they  have  no  criminal  jurisdiction. 
An  affidavit  made  before  either  of  these  courts  charging  a  per- 
son with  a  criminal  oflfense,  would  confer  no  jurisdiction  upon 
the  Governor  of  Illinois,  under  the  act  of  Congress,  and  a  certifi- 
cate of  the  Governor  that  the  papers  were  authentic,  etc.,  would 
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be  a  nullity.  If  we  might  indulge  in  presumptions  in  a  case 
where  the  liberty  of  a  citizen  is  at  stake,  we  might  well  presume 
that  the  judge  of  the  municipal  court  of  Eau  Claire  had  power 
to  administer  an  oath,  a  like  presumption  might  be  indulged 
had  the  affidavit  been  made  before  a  notary  public.  'So  one 
would  claim  that  an  affidavit  made  before  a  notary  would  con- 
fer any  authority  on  the  Governor.  So  that  if  we  admit  tlie 
power  of  the  municipal  judge  to  administer  an  oath,  it  would 
not  help  the  case. 

The  power  of  the  Governor  of  a  State,  like  that  of  every  other 
official,  is  defined  and  limited  by  law.  No  man  is  above  the  law 
— or  beyond  it. 

In  cases  of  this  nature  the  demand  or  requisition  of  the 
Governor  of  the  demanding  State  must  be  based  upon  an  indict- 
ment found,  or  an  affidavit  made  before  a  magistrate.  Xothing 
else  will  suffice,  as  has  been  held  in  Ohio  by  three  United  States 
judges,  in  an  extradition — habeas  corpus  case.  I  do  not  remem- 
ber the  title  of  the  case,  and  I  mention  it  only  to  show  that  if  a 
precedent  were  needed  in  support  of  my  position,  one  may  he 
found. 

If  this  were  the  only  point  decisive  of  the  case,  it  would  he 
proper  to  give  the  attorneys  for  t)ie  State  of  Wisconsin  a  chance 
to  be  heard  thereon,  as  it  was  not  raised  at  the  hearing  or  in  the 
briefs.  But  as  there  is  another  question  which  is  decisive  of 
the  case,  and  which  has  been  fully  discussed,  it  is  unnecessary 
to  postpone  a  decision  therein. 

In  every  extradition  case  the  question  of  the  good  faith  of  the 
prosecution  is  always  open  to  inquiry  on  habeas  corpus.  The 
reason  is  obvious.  The  extradition  clause  of  the  Federal  Con- 
stitution was  designed  to  be  in  the  nature  of  a  treaty  by  each 
State  and  Territory  with  every  other  State  and  Territory  of  the 
Ignited  States,  which  was  to  be  enforced  only  as  a  sovereign 
remedy,  to  redress  a  public  grievance. 

It  never  was  intended  that  the  act  of  Congi-css,  passed  to 
carry  out  this  provision  of  the  Constitution,  should  be  used  to 
set  in  motion  the  machinery  of  the  executive  departments  of  two 
States  at  the  instance  of  a  private  person,  to  enable  such  person 
to  gratify  his  malice,  or  to  aid  him  in  enforcing  the  collection 
of  a  debt.     It  was  exactly  three  years  from  the  time  the  trans- 
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action  occuiTcd  which  gave  rise  to  this  prosecution,  before  the 
prosecuting  witness  made  the  affidavit  that  Wegener  had  de- 
ceived him  in  respect  to  the  sale  of  five  barrels  of  borax.  And 
about  eighteen  months  after  the  transaction,  the  finn  of  which 
the  prosecuting  witness  is  a  member,  commenced  suit  in  the 
United  States  Court  at  Omaha,  Nebraska,  against  Wegener  and 
others  to  recover  damages  on  the  ground  of  the  alleged  inferior- 
ity of  the  borax  in  question.  These  and  other  facts  convince  me 
that  this  prosecution  was  instituted  to  aid  in  enforcing  the  col- 
lection of  a  debt. 

Chicago  is  the  trade  center  of  this  continent  and  her  thou- 
sands of  business  men  and  commercial  solicitors,  who  visit  every 
town  and  hamlet  of  the  land  in  quest  of  trade,  are  indirectly  in- 
terested in  this  suit,  because :  If  Wegener  may  be  taken  to  Wis- 
consin and  there  prosecuted  for  a  piTblic  offense,  on  accoimt  of 
the  facts  appearing  before  me  in  this  case,  it  will  be  unsafe  for 
an  Illinois  man  to  go  beyond  the  boundaries  of  his  o^vn  State 
to  sell  his  wares  or  commodities.  In  my  opinion  the  extit^Ji- 
tion  vv^arrant  in  this  case  should  be  revoked  and  the  petitioner 
discharged. 

Note  (by  J.  F.  G.). — It  is  due  to  the  judge  to  say  that  the  failure  t» 
cite  authorities  was  due  to  the  fact,  that  after  the  argument  he  was, 
on  account  of  poor  health,  obliged  to  talce  a  vacation,  and  wrote  the- 
opinion  at  a  point  where  law  books  were  scarce.    The  opinion  was  sent 
baclc  and  the  order  entered  by  another  judge. 

In  deciding  the  case  he  probably  had  in  mind  Ex  parte  Hart,  re- 
viewed on  pages  308,  309  and  310,  of  10  American  Criminal  Reports,. 
when  he  was  the  editor. 

In  that  case  the  United  States  Circuit  Court  of  Appeals  held,  that; 
although  each  State  may  regulate  its  own  practice  and  substitute  the< 
use  of  informations  for  indictment,  that  to  entitle  it  to  the  benefits  of 
the  extradition  laws,  the  act  of  Congress  must  be  complied  with;  and 
that  no  extradition  should  be  granted  unless  the  requisition  was  ac- 
companied by  a  copy  of  an  indictment  found,  or  affidavit  made  before 
a  magistrate,  charging  a  crime. 

Qrin  v.  Shine,  in  the  present  volume,  sustains  the  holding  that  ex 
tradition  proceedings  should  not  be  used  for  private  ends. 

Courts  do  not  take  judicial  notice  of  the  statutes  of  sister  States.— 
Tinkler  v.  Cox,  68  111.  119.  At  common  law,  "securing  money  by  false 
pretences,"  was  not  a  crime.  Should  not  the  requisition  have  affirma- 
tively shown  it  to  be  a  statutory  crime  in  the  demanding  State?  Again, 
what  meaning  is  to  be  attached  to  the  word  "securing?"  Does  tbo 
charge  imply  obtaining  money  by  false  pretences? 
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Wbight  V.  Henkel. 

190  U.  S.  40—23  Sup.  Ct.  Rep.  781—47  L.  Ed.  948. 

Decided  June  1,  1903. 

Extradition:*  Habeas  corpus — Interpretation  of  treaties—Crime  reo 
agnized  ly  both  countries. 

1.  By  a  writ  of  habeas  corpus  the  jurisdiction  of  the  committing  mag- 

istrate in  an  international  extradition  proceeding,  can  be  inquired 
into;  but  not  minor  errors. 

2.  "Treaties  must  receive  a  fair  interpretation,  according  to  tlie  in- 

tention of  the  contracting  parties;  and  so  as  to  carry  out  a  mani- 
fest purpose." 

3.  In  a  treaty  between  the  United  States  and  a  foreign  power,  a  pro- 

vision for  the  extradition  of  fugitives  from  justice,  for  certain 
offenses  declared  crimes  by  both  contracting  parties,  is  not  lim- 
ited to  crimes  against  the  United  States;  but  may  extend  to  acts 
recognized  as  a  crime  by  the  State  In  which  the  fugitive  lias 
sought  an  asylum. 

4.  While  the  court  is  unwilling  to  hold,  that  in  international  extradi- 

tion, the  Circuit  Court  has  no  power  to  admit  the  prisoner  to  bail, 
yet  in  ordinary  cases,  bail  should  be  denied.  In  the  present  in- 
stance the  Circuit  Court  did  not  err  in  denying  bail,  even  though 
done  on  the  theory^  that  it  lacked  the  power  to  allow  bail. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  from  an  order  dciivinc;  a  dls- 
charge  upon  a  writ  of  habeas  corpus.  Argued  in  the  Supreme 
Court  April  28  and  29,  1903.     Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 

Whitaker  Wright  applied  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ifew  York  for  writs  of 
habeas  corpus  and  certiorari  on  March  20,  1903,  by  a  petition 
which  alleged: 

(1)  That  he  was  a  citizen  of  the  United  States,  restrained  of 
his  liberty  by  the  marshal  of  the  United  States  for  the  Southern 
District  of  !N'ew  York,  by  virtue  of  a  warrant  dated  ilarch  IC, 
1903,  issued  by  Thomas  Alexander,  "United  States  Commis- 
sioner for  the  Southern  District  of  New  York,  and  commis- 
sioner duly  authorized  by  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  also  com- 
missioner appointed  under  the  laws  of  the  United  States  con- 
cerning the  extradition  of  fugitives  from  the  justice  of  a  foreign 
•See  ExTBADiTioN  In  Table  of  Topics. 
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government  under  a  treaty  or  convention  between  this  and  any 
foreign  goveninient,"   which  warrant  was   couched   in  these 

terms: 

"Whereas,  complaint  has  been  made  on  oath  under  the  treaty 
between  the  United  States  and  Her  Majesty,  the  late  Queen  of 
Great  Britain  and  Ireland,  concluded  and  signed  at  Washing- 
ton, on  the  9th  day  of  August,  1842,  and  of  the  supplementary 
treaty  between  the  same  high  contracting  parties,  signed  July 
12, 1889,  before  me,  Thomas  Alexander,  one  of  the  conmiission- 
ers  appointed  by  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Xcw  York,  and  also  commissioner  espe- 
cially appointed  to  execute  the  acts  of  Congress,  entitled  *Au 
Act  for  Giving  Eifect  to  Certain  Treaty  Stipulations  Between 
This  and  Foroigu  Governments  for  the  Apprehension  and  De- 
livering up  of  Certain  OlTenders,'  approved  August  12,  18-18, 
and  of  the  several  acts  amendatory  thereof,  that  one  Whitaker 
Wright  did  heretofore,  during  the  month  of  Octo])er,  in  the 
year  1899,  and  in  the  mouth  of  December,  1900,  in  the  city  of 
London,  in  that  part  of  tlio  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  and  within  the  jurisdiction  of  his 
said  Britannic  Majesty,  commit  the  crime  of  fraud  as  a  director 
of  a  company,  to  wit,  did  heretofore,  in  the  month  of  October, 
in  the  year  1899,  and  in  the  month  of  December,  1900,  at  the 
city  of  London  aforesaid,  then  being  a  director  of  a  certain  body 
corporate,  to  wit,  the  London  &  Globe  Finance  Corporation,  un- 
lawfully make,  circuliitc,  and  publish  certain  reports  and  state- 
ments of  accounts  of  the  said  corporation,  which  were  false;  the 
said  Whitaker  Wright  then  well  knowing  the  said  rc])orts  and 
statements  to  be  false,  with  intent  thereby  to  deceive  and  de- 
fraud the  shareholders  or  members  of  the  said  corporation ;  that 
the  said  AVhitaker  Wright  is  a  fugitive  from  justice  of  the  King- 
dom of  Great  Britain  and  Ireland,  and  is  now  within  the  terri- 
tory of  the  United  States;  that  the  crime  of  which  the  said 
Whitaker  Wright  has  so  as  aforesaid  been  guilty  is  an  offense 
within  the  treaty  between  the  United  States  and  Great  Britain." 

(2)  That  the  warrant  was  issued  on  a  complaint  by  His 
Britannic  Majesty's  consul  general  at  the  port  of  New  York,  as 
follows : 

"First.  That  one  Whitaker  Wright  did  heretofore  and  in  the 
month  of  December,  1900,  in  the  city  of  London,  in  that  part 
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of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
England,  and  within  the  jurisdiction  of  his  said  Britannic  Ma- 
jesty, commit  the  crime  of  fraud  as  a  director  of  a  company  to 
wit,  did  heretofore  and  in  the  month  of  October,  in  the  year 
1899,  and  in  the  month  of  December,  1900,  at  the  city  of  Lon- 
don, aforesaid,  then  being  a  director  of  a  certain  body  corporate 
to  wit,  the  London  &  Globe  Finance  Corporation,  unlawfully 
make,  circulate,  and  publish  certain  reports  and  statements  of  ac- 
c(,>unts  of  the  said  corporation,  which  were  false ;  the  said  "Wliit- 
uki  r  Wright,  then  well  knowing  the  said  reports  and  statements 
to  be  f Uioc,  with  intent  thereby  to  deceive  and  defraud  the  share- 
holders or  members  of  the  said  corporation. 

''Second.  That  the  said  Whitaker  Wright  is  a  fugitive  from 
the  justice  of  the  Kingdom  of  Great  Britain  and  Ii'cland,  and  is 
now  within  the  territory  of  the  United  States. 

''Third.  That  the  crime  of  Avhich  the  said  Whitaker  Wright 
has  so  as  aforesaid  been  guilty  is  an  offense  within  the  treaty 
between  the  United  States  and  Groat  Britain. 

"Fourth.  That  depoi:ont's  information  and  belief  are  based 
upon  messages  received  by  cable  from  his  Majesty's  Secretary 
of  State  for  Foreign  Affairs,  one  of  the  said  messages  stating 
that  a  warrant  had  been  issued  in  England  for  the  apprehension 
of  the  said  Whitaker  Wright  for  the  offense  herein  charged  and 
directing  deponent  to  apply  for  a  provisional  warrant,  under 
the  treaty  for  extradition,  between  the  United  States  and  Great 
Britain. 

"That  deponent  has,  since  the  apprehension  of  the  said  Whit- 
aker Wright  yesterday,  cabled  to  His  Majesty's  said  foreign  sec- 
retary for  fuller  details  as  to  said  crime,  and  an  answer  is  di- 
rectly expected,  but  that  the  said  WTiitaker  Wright  may  be 
detained,  pending  the  arrival  of  such  information,  deponent 
asks  for  a  provisional  warrant  herein." 

(3.)  "That  the  aforesaid  complaint  states  no  facts  which  cre- 
ate jurisdiction  for  the  issuance  of  the  aforesaid  warrant,  and 
for  the  detention  of  your  petitioner ;  that  it  does  not  state  any 
facts  which  show  that  your  petitioner  has  been  guilty  of  any  of- 
fense within  the  provisions  of  any  extradition  treaty  between 
the  United  States  of  America  and  the  United  Kingdom  of  Great 
Britain  and  Ireland." 

(4.)  That  he  had  duly  objected  to  the  continuance  of  any 
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proceedings  under  the  complaint  and  warrant,  on  the  ground 
that  the  commissioner  had  no  jurisdiction;  hut  his  ohjections 
bad  been  overruled,  and  the  commissioner  had  adjourned  the 
proceedings  until  IFarch  30,  1903. 

(5.)  That  on  March  18,  1903,  ho  presented  to  the  commis- 
sioner an  application  to  be  admitted  to  bail  pending  the  proceed- 
iiif,  and,  in  support  of  the  application,  filed  with  the  commis- 
sioner the  affidavit  of  his  attending  physician,  which  was  to  the 
effect  that  petitioner  was  suffering  from  bronchitis  and  a  severe 
chill,  which  might  develop  into  pneumonia,  and  that  the  con- 
finement tended  greatly  to  injure  his  health  and  to  result  in 
serious  impairment;  but  that  the  commissioner  denied  the  ap- 
plication on  the  ground  that  no  power  existed  for  admitting  pe- 
titioner to  bail;  (6)  that  the  cause  of  imprisonment  was  the' 
charge  and  the  refusal  to  admit  to  bail. 

(7)  That  the  imprisonment  and  detention  were  illegal,  and 
the  warrant  void,  the  complaint  stating  no  jurisdictional  facts 
to  warrant  imprisonment  and  detention.  That  the  denial  of  the 
right  to  give  bail  constitutes  a  violation  of  the  8th  Amendment 
of  the  Constitution,  and  section  1015  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  718),  and  of  the  common  law  of 
the  United  States,  and  constitutes  a  deprivation  of  liberty  with- 
out due  process  of  law. 

The  writs  prayed  for  were  granted,  and,  after  hearing,  dis- 
missed and  the  application  to  be  admitted  to  bail  denied,  March 
30,  the  opinion  being  filed  March  25,  and  copy  of  final  order 
served  March  28.  —  Fed.  Eep.  — -.  The  case  was  then  brought 
to  this  court  by  appeal. 

At  the  argument  it  was  made  to  appear  that,  on  March  31, 
His  Majesty's  consul  general  at  Kew  York  made  a  new  com- 
plaint, which  reiterated  the  original  charge,  with  some  amplifi- 
cation, and  added  that  Wright  "did  also,  at  the  times  and  places 
aforesaid,  then  being  a  director  and  manager  of  said  company 
or  corporation  aforesaid,  with  intent  to  defraud,  alter  and  fals- 
ify books,  papers,  and  writings  belonging  to  the  said  company 
or  corporation,  and  made  and  concurred  in  the  making  of  false 
entries,  and  omitted  and  concurred  in  omitting  material  partic- 
ulars in  books  of  account  and  other  documents  belonging  to  the 
said  company  or  corporation;  and  did  also,  at  the  times  and 
places  aforesaid,  then  being  a  director  of  the  said  company  or 
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corporation  as  aforesaid,  alter  and  falsify  books,  papers  and 
writing,  and  made  and  was  privy  to  the  making  of  false  and 
fraudulent  entries  in  the  books  of  account  and  other  clociunents 
belonging  to  the  said  company  or  corporation,  with  intent  to  de- 
fraud and  deceive  shareholders  and  creditors  of  said  company 
or  corporation,  and  other  persons." 

It  was  further  stated :  "That  deponent's  information  and  be- 
lief are  based  upon  a  certified  copy  of  a  warrant  issued  by  one 
of  his  ]\rn  jcaty's  justices  of  the  peace  for  the  city  of  London,  for 
the  appreliension  of  the  said  Whitaker  Wright,  for  the  offense 
herein  first  enumerated,  and  a  certified  copy  of  the  inforaiation 
and  complaint  of  the  senior  official  receiver  in  companies  liqui- 
dation (acting  under  the  order  of  the  high  court  of  justice)  and 
the  depositions  of  Arthur  Russell  and  John  Flower,  in  support 
thereof,  upon  the  application  for  a  summons  against  the  said 
\Vhitaker  Wright,  and  the  depositions  of  George  Jarman  and 
Harry  Gerald  Abrahams,  on  which  infonnation  and  complaint 
and  depositions  the  said  warrant  was  granted  for  the  apprelien- 
'  sion  of  the  said  Whitaker  Wright,"  etc.  Copies  of  those  papers 
accompanied  the  complaint,  and  reference  was  made  to  cable 
messages  from  the  Secretary  of  State  for  Foreign  Aflfairs. 

On  this  complaint  a  warrant  was  issued  and  the  accused  ar- 
raigned before  the  commissioner,  and  it  was  thereupon  stated 
that  the  demanding  government  would  abandon  all  further  pro- 
ceedings under  the  complaint  of  March  IC,  and  consented  to  the 
discharge  of  the  prisoner  from  the  arrest  thereof.  The  commis- 
sioner held  that,  as  the  proceeding's  under  the  previous  warrant 
had  been  carried  into  the  Circuit  Court,  he  was  without  power 
to  discharge  the  prisoner  under  that  warrant.  Subsequently, 
the  order  of  tlie  Circuit  Court  dismissing  the  writs  of  habeas 
corpus  and  certiorari,  and  remanding  the  prisoner,  was  brought 
to  the  commissioner's  attention,  but  consul  for  the  prisoner 
stated  that  papers  were  being  prepared  for  the  purpose  of  re- 
moving the  case  to  the  Supreme  Court.  The  commissioner  niled 
that,  pending  such  proceedings,  he  must  decline  to  dismiss  the 
complaint  and  discharge  the  prisoner- 
Article  10  of  the  treaty  of  1842  (,S  Stat,  at  L.  572,  576), 
reads  as  follows : 

"It  is  agreed  that  the  United  States  and  Her  Britannic  Ma- 
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jesty  shall,  upon  mutual  requisitions  by  them,  or  tlieir  minis- 
ters, officers,  or  authorities,  respectively  made,  deliver  up  to  jus- 
tice all  persons  who,  being  charged  with  the  crime  of  murder,  or 
assault  with  intent  to  commit  murder,  or  piracy,  or  arson,  or 
robbeiy,  or  forgery,  or  the  utterance  of  forged  paper,  committed 
within  the  jurisdiction  of  either,  shall  seek  an  asylum,  or  shall 
be  found,  within  the  territories  of  the  other:  Provided,  That 
this  shall  only  be  done  upon  such  evidence  of  criminality  as,  ac- 
cording to  the  laws  of  the  place  where  the  fugitive  or  pereon  so 
charged  shall  be  found,  would  justify  his  apprehension  and  com- 
mitment for  trial,  if  the  crime  or  offense  had  there  been  commit- 
ted; and  the  respective  judges  and  other  magistrates  of  the  two 
governments  shall  have  power,  jurisdiction,  and  authority,  upon 
complaint  made  under  oath,  to  issue  a  warrant  for  the  appre- 
hension of  the  fugitive  or  person  so  charged,  that  he  may  bo 
brought  before  such  judges  or  other  magistrates,  respectively,  to 
the  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered; and  if,  on  such  hearing,  the  evidence  be  deemed  suffi- 
cient to  sustain  the  charge,  it  shall  be  the  duty  of  the  examining 
judge  or  magistrate  to  certify  the  same  to  the  proper  executive 
authority,  that  a  warrant  may  issue  for  the  surrender  of  such 
fugitive.  The  expense  of  such  apprehension  and  delivery  shall 
be  bom  and  defrayed  by  the  party  who  makes  the  requisition, 
and  receives  the  fugitive." 

Article  1  of  the  treaty  of  1889  (26  Stat,  at  L.  1508),  is: 

"The  provisions  of  the  said  10th  article  are  hereby  made^ ap- 
plicable to  the  following  additional  crimes ; 

"1.  Manslaughter,  when  voluntary. 

"2.  Counterfeiting  or  altering  money;  uttering  or  bringing 
into  circulation  counterfeit  or  altered  money. 

"3.  Embezzlement;  larceny;  receiving  any  money,  valuable 
security,  or  other  property,  knowing  the  same  to  have  been  em- 
bezzled, stolen,  or  fraudulently  obtained. 

"4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  di- 
rector or  member  or  officer  of  any  company,  made  criminal  by 
the  laws  of  both  countries. 
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5.  Perjury,  or  subornation  of  perjury. 
"6.  Rape;  abduction;  child-stealing;  kid-napping. 
"7.  Burglary ;  house-breaking  or  shop-breaking. 
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"8.  Piracy  of  the  law  of  nations. 

"9.  Revolt,  or  conspiracy  to  revolt  by  two  or  more  porsona  on 
board  a  ship  on  the  high  seas,  against  the  authority  of  tho  mas- 
ter ;  wrongfully  sinking  or  destroying  a  vessel  at  sea,  or  attempt- 
ing to  do  so ;  assaults  on  board  a  ship  on  the  high  seas,  with  in- 
tent to  do  grievous  bodily  harm. 

"10.  Crimes  and  offenses  against  the  laws  of  both  countries 
for  the  suppression  of  slavery  and  slave  trading. 

"Extradition  is  also  to  take  place  for  participation  in  any  of 
the  crimes  mentioned  in  this  convention  or  in  tho  aforesaid 
tenth  article,  provided  such  participation  be  punishable  by  tho 
laws  of  both  countries." 

Sections  83  and  84  of  chapter  96,  24  and  25  Victoria,  aro  as 
follows : 

83.  "Wliosoever,  being  a  director,  manager,  public  officer,  or 
member  of  any  body  corporate  or  public  company,  sliall,  with  in- 
tent to  defraud,  destroy,  alter,  mutilate,  or  falsif)  any  book, 
paper,  writing,  or  valuable  security  belonging  to  the  body  co^ 
porate  or  public  company,  or  make  or  concur  in  the  nnking  of 
any  false  entry,  or  omit  or  concur  in  omitting  any  iiiiitorial  par- 
ticular in  any  book  of  account  or  other  document,  shall  bo 
guilty  of  a  misdemeanor,  and,  being  convicted  thcroof,  phall  be 
liable,  at  the  discretion  of  the  court,  to  any  of  tlie  punishments 
which  the  court  may  award  as  hevoinbefore  last  mentioned. 

84.  "Whosoever,  being  a  director,  manager,  or  public  officer 
of  any  body  corporate  or  public  company,  shall  make,  circnlate, 
or  publish,  or  concur  in  making,  circulat.'"g,  or  pxiblishing,  any 
written  statement  or  account  which  he  shall  know  to  be  false  in 
any  material  particular,  with  intent  to  deceive  or  defraud  any 
member,  shareholder,  or  creditor  of  such  body  corporate  or  pub- 
lic company,  or  with  intent  to  induce  any  person  to  become  a 
shareholder  or  partner  therein,  or  to  entrust  or  advance  any 
property  to  such  body  corporate  or  public  company,  or  to  enter 
into  any  security  for  the  benefit  thereof,  shall  be  guilty  of  a 
misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  any  of  the  punishments  which  tho 
court  may  award  as  hereinbefore  last  mentioned." 

Section  75  provided  for  a  liability,  on  conviction  of  the  mis- 
demeanor therein  mentioned,  "at  the  discretion  of  the  court,  to 
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be  kept  in  penal  servitude  for  any  term  not  exceeding  seven 
years  and  not  less  than  three  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor,  and 
with  or  without  solitary  confinement." 

Section  IGG  of  the  Companies  Act  of  18G2,  25  and  2G  Vict., 
chap.  89,  provides : 

"If  any  director,  officer,  or  contributory  of  any  company 
wound  up  xmder  this  act  destroys,  mutilates,  altei'S,  or  falsifies 
any  books,  papers,  writings,  or  securities,  or  makes  or  is  privy 
to  the  making  of  any  false  or  fraudulent  entry  in  any  rcgistei", 
book  of  account,  or  other  document  belonging  to  the  company, 
with  intent  to  defraud  or  deceive  any  person,  every  person  so 
ofFonding  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and, 
upon  ])cing  convicted,  shall  bo  liable  to  imprisoniuent  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labor." 

Section  514  and  subdivision  3  of  section  Gil  of  the  New 
York  Penal  Code  read  as  follows : 

"Sec.  514.  Other  cases  of  forgery  in  the  third  degree. — A 
person  who  either  (1)  being  an  officer  or  in  tho  employment  of 
a  corporation,  association,  partnership,  or  individuals,  falsifies, 
or  unlawfully  and  corruptly  alters,  erases,  obliterates,  or  de- 
stroys any  accounts,  books  of  accounts,  records,  or  other  writing, 
belonging  to  or  appertaining  to  the  business  of  the  corporation, 
association,  partnership,  or  individuals;  ...  is  guilty  of 
forgery  in  the  third  degree." 

"Sec,  Gil.  Misconduct  of  officers  and  employees  of  corpora- 
tions.— A  director,  officer,  agent,  or  employee  of  any  coi*poration 
or  joint  stock  association  who:  .  .  .  (3)  knowingly  con- 
curs in  making  or  publishing  any  written  report,  exliibit,  or 
statement  of  its  affaii's  or  pecuniary  condition,  containing  any 
material  statement  which  is  false ;  ...  is  guilty  of  a  mis- 
demeanor." 

Section  525  provides:  "ForgciT'  in  the  third  degree  is  pun- 
ishable by  imprisonment  for  not  more  than  five  years." 

By  section  15  it  is  provided : 

"A  person  convicted  of  a  crime  declared  to  be  a  misdemeanor, 
for  which  no  other  punishment  is  specially  prescribed  by  this 
code,  or  by  any  other  statutory  provision  in  force  at  the  time  of 
the  conviction  and  sentence,  is  punishable  by  imprisonment  in  a 
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penitentiary,  or  county  jail,  for  not  more  than  one  year,  or  by 
a  fine  of  not  more  than  five  hundred  dollars,  or  hy  both." 

By  the  extradition  act  of  Great  Britain  of  1870,  33  and  34 
Vict.,  chap.  59,  it  is  provided  that:  '*A  fnfj;itivo  criininnl  slmll 
not  be  surrendered  until  the  expiration  of  iiftcen  days  from  the 
(Into  of  his  being  committed  to  prison  to  await  his  surroiiler.'' 
The  accused  is,  on  committal,  to  be  informed  of  this,  and  "that 
ho  has  a  ri.a:ht  tx)  apply  for  a  writ  of  habeas  corpus."  If  he  is 
not  surrendered  and  conveyed  out  of  the  United  Kingdom 
"within  two  months  after  such  committal,  or,  if  a  writ  of  Im- 
licas  corpus  is  issued,  after  the  decision  of  the  cour*  )n  the 
return  to  the  writ,  it  shall  be  lawful  for  any  judge  of  '  ITer 

Majesty's  sixperior  courts  at  Westminster,"  on  notice,  to  order 
liim  to  be  discharged,  unless  sufficient  cause  is  shown  to  the  con- 
tviirv'. 

The  first  schedule  contained  a  list  of  crimes,  which  includes: 
■'Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director, 
or  member,  or  public  officer  of  any  company,  made  criminal  by 
any  act  for  the  time  being  in  force." 

By  section  5273  of  the  Revised  Statutes,  Title  GO,  Exlmdi- 
lion  (U.  S.  Comp.  1901,  p.  3596),  it  is  provided  that  whenever 
any  person  committed  imdcr  the  title  or  any  treaty  "to  remain 
until  delivered  up  in  pursuance  of  a  requisition,"  is  not  so  de- 
livered up  and  conveyed  out  of  the  United  States  within  two 
calendar  months  after  such  commitment,  he  may  be  discliurgcd 
by  any  judge  of  the  United  States  or  of  any  State,  on  notice, 
unless  sufficient  cause  is  shown  to  the  contrary. 

Section  5270  (U.  S.  Comp.  Stat.  1901,  p.  3591),  is  as  fol- 
lows : 

«\V1  -^nevcr  there  is  a  treaty  or  convention  for  extradition  be- 
tween the  government  of  the  United  States  and  any  foreign  gov- 
ernment, any  justice  of  the  Supreme  Court,  circuit  judge,  dis- 
trict judge,  commissioner  authorized  so  to  do  by  any  of  the 
courts  of  the  United  States,  or  judge  of  a  court  of  record  of  gen- 
eral jurisdiction  of  any  State,  may,  upon, complaint  made  under 
oath,  charging  any  person  found  within  the  limits  of  any  State, 
Distri"t,  or  Territory,  with  having  committed  within  the  juris- 
diction of  any  such  foreign  government  any  of  the  crimes  pro- 
vided for  by  such  treaty  or  convention,  issue  his  warrant  for  the 
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apprehension  of  the  person  so  cliargod,  that  ho  may  ho  brought 
before  sncli  justice,  judge,  or  conimissionor,  to  the  end  that  tho 
ovidenco  of  criminality  may  bo  heard  and  considered.  If,  on 
such  hearing,  ho  deems  the  evidence  sufRcicut  to  sustain  the 
charge  imder  tho  provisions  of  the  proper  treaty  or  convention, 
ho  shall  certify  the  same,  together  with  a  copy  of  all  tho  testi- 
mony taken  before  him,  to  the  Secretary  of  State,  that  a  warrant 
mny  issue  upon  tho  requisition  of  tlie  proper  authorities  of  such 
foreign  government,  for  the  surrender  of  such  person,  according 
to  tho  stipulations  of  tho  treaty  or  convention ;  and  he  shall  issue 
his  warrant  for  tho  commitment  of  the  person  so  charged  to  tho 
proper  jail,  there  to  remain  until  such  surrender  shall  be  made." 

Messrs.  Samuel  Untermyer  and  Louis  Marshall,  for  tho  ap- 
pellant. 
Mr.  Charles  Fox,  for  appellees. 
Solicitor  General  Hoyt,  and  Mr.  Milton  D.  Purdy,  for  United 

States. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  tho  court: 

Tho  writ  of  habeas  corpus  cannot  perform  the  office  of  a  writ 
of  error,  but  the  court  issuing  tho  writ  may  inquire  into  tho  ju- 
risdiction of  the  committing  magistrate  in  extradition  proceed- 
ings (Ornelas  v.  Ruiz,  161  U.  S.  502  (40  L.  ed.  787,  IG  Sup. 
Ct.  Rep.  G89)  ;  Terlinden  v.  Ames,  184  U.  S.  270  (4G  L.  ed. 
534,  22  Sup.  Ct.  Rep.  484,  12  Am.  Cr.  R.  424)  ;  and  it  was 
on  tho  ground  of  want  of  jurisdiction  that  tho  writ  was  applied 
for  in  this  instance  before  the  commissioner  had  entered  upon 
the  examination ;  as  also  on  the  ground  that  petitioner  should 
have  been  admitted  to  bail. 

Tho  contention  is  that  the  complaint  and  Avarrant  did  not 
charge  an  extraditable  offense  within  the  meaning  of  the  extra- 
dition treaties  between  the  United  States  and  the  United  King- 
dom of  Great  Britain  and  Ireland,  because  the  offense  was  not 
criminal  at  common  law,  or  by  acts  of  Congress,  or  by  the  pre- 
ponderance of  the  statutes  of  the  States. 

Treaties  must  receive  a  fair  interpretation,  according  to  the 
intention  of  the  contracting  parties,  and  so  as  to  carry  out  their 
manifest  purpose.    The  ordinary  technicalities  of  criminal  pro- 
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ceedings  are  applicable  in  proceedings  in  extradition  only  to  a 
limited  extent.  Grin  v.  Shine,  187  U.  S.  181  (12  Am.  Crim. 
R  366,  23  Sup.  Ct.  Kep.  98) ;  TucJcer  v.  Alexandra^,  183  U.  S. 
424  (46  L.  ed.  264,  22  Sup.  Ct.  Eep.  195). 

The  general  principle  of  international  law  is  that  in  all  cases 
of  extradition  the  act  done  on  account  of  which  extradition  is 
demanded  must  be  considered  a  crime  by  both  parties,  and,  as 
to  the  offense  charged  in  this  case,  the  treaty  of  1889  emlwdies 
that  principle  in  terms.  The  offense  must  be  "made  criminal 
by  the  laws  of  both  countries." 

"We  think  it  cannot  be  reasonably  open  to  question  that  tlio 
offense  under  the  British  statute  is  also  a  crime  under  the  third 
paragraph  of  section  611  of  the  Penal  Code  of  !N"o.w  York, 
brought  forward  from  section  603  of  the  Code  of  1882.  Fraud 
by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  mem- 
ber or  officer  of  any  company,  is  made  the  basis  of  surrender  by 
the  treaty.  The  British  statute  punishes  the  making,  circulat- 
ing, or  publishing,  with  intent  to  deceive  or  defraud,  of  false 
statements  or  accounts  of  a  body  corporate  or  pul)lic  company. 
known  to  be  false,  by  a  director,  manager,  or  public  officer 
thereof.  The  Kew  York  statiite  provides  that  if  an  officer  or  di- 
rector of  a  corporation  knowingly  concurs  in  making  or  publish- 
ing any  written  report,  exhibit,  or  statement  of  its  affairs  or 
pecuniary  condition,  containing  any  material  statement  which 
is  false,  he  is  guilty  of  a  misdemeanor.  The  two  statutes  are 
substantially  analogous.  The  making  of  such  a  false  statement 
knowingly,  under  the  Now  Y''ork  act,  carries  with  it  the  infer- 
ence of  fraudulent  intent ;  but,  e^•cn  if  this  were  not  so,  crim- 
inality under  the  British  act  would  certainly  be  such  under  that 
of  New  York.  Absolute  identity  is  not  required.  The  e^^^ontial 
character  of  the  transaction  is  the  same,  and  made  criminal  by 
both  statutes. 

It  may  be  remarked  that  the  statutes  of  several  other  States 
agree  with  that  of  New  York  on  this  subject;  and  that  sections 
73  and  74  of  the  act  of  Congress  to  define  and  punish  crimes  in 
the  District  of  Alaska,  30  Stat,  at  L.  1253,  chap.  429,  and  sec- 
tion 5209  of  the  Eevised  Statutes  (U.  S.  Comp.  Stats.  1901, 
p.  3497),  in  respect  of  the  officers  of  National  Banks,  are  largely 
to  the  same  effect  as  the  English  statute. 
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As  the  State  of  New  York  was  the  place  where  the  accused 
was  found  and,  in  legal  effect,  the  asylum  to  which  he  had  fled, 
is  the  language  of  the  treaty,  "made  criminal  by  the  laws  of 
both  countries,"  to  be  interpreted  as  limiting  its  scope  to  acts  of 
Congress,  and  eliminating  the  operation  of  the  laws  of  the 
States?  That  view  would  largely  defeat  the  object  of  cur  ex- 
tradition treaties  by  ignoring  the  fact  that,  for  nearly  all  crimes 
and  misdemeanors,  the  laws  of  the  States,  and  not  the  enact- 
ments of  Congress,  must  be  looked  to  for  the  definition  of  the 
offense.  There  are  no  common  lav/  crimes  of  the  United  States ; 
and,  indeed,  in  most  of  the  States  the  criminal  law  has  been  re- 
cast in  statutes,  the  common  law  being  resorted  to  in  aid  of  defi- 
nition. Benson  v.  McMahon,  127  U.  S.  457  (32  L.  ed.  234, 
8  Sup.  Ct.  Rep.  1240). 

In  July,  1844,  Attorney  General  Nelson  advised  the  Secre- 
tary of  State,  then  IMr.  Calhoiin,  that  "cases,  as  they  occur,  nec- 
essarily depend  upon  the  laws  of  the  several  States  in  which  the 
fugitive  may  be  arrested  or  foimd  ;'■"  and  in  December  of  that 
year,  Mr.  Calhoun  vrote  to  the  French  minister:  "What  evi- 
dence is  necessary  to  aiitborize  an  arrest  and  commitment  de- 
pends upon  the  laws  of  the  State  or  place  where  the  criminal 
may  be  found."  Moore,  Extradition,  §  344 ;  United  States  v. 
Warr,  3  N.  Y.  Legal  Obs.  346,  Fed.  Cas.  No.  10,644. 

So,  Mr.  Secretary  Fish,  in  November,  1873,  in  replying  to 
certain  specified  questions  of  the  minister  of  the  Netherlands, 
among  other  things,  said :  "That,  in  every  treaty  of  extradition, 
the  United  States  insists  that  it  can  be  required  to  surrender  a 
fugitive  criminal  only  upon  such  evidence  of  criminality  as,  ac- 
cording to  the  laAvs  of  the  place  where  ho  shall  be  found,  Avould 
justify  his  apprehension  and  commitment  for  trial  if  the  crime 
had  there  been  committed;"  and  "thaL  ihe  criminal  code  of  the 
United  States  applies  only  to  offenses  defined  by  the  general 
government,  or  committed  within  its  exclusive  jurisdiction,  or 
upon  the  high  seas,  or  some  navigable  water,  and  that  each  State 
establishes  and  regulates  its  OAvn  criminal  procedure,  as  well 
with  respect  to  the  definition  of  crimes  as  to  the  mode  of  proced- 
ure against  criminals,  and  the  manner  and  extent  of  punish- 
ment."   Moore,  Extradition,  §  337n. 

In  MulWs  Case,  5  Phila.  289,  292,  the  definition  of  the  of- 
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fense  in  the  State  where  the  fugitive  was  found  was  applied  by 
the  District  Court  for  the  Eastern  District  of  Pennsylvania 
and  Judge  Cadwalader  said: 

"In  the  series  of  treaties  which  have  been  mentioned,  certain 
offenses,  including  forgery,  are  named  with  reference  to  their 
definitions  in  the  system  of  general  jurisprudence.  But  the 
treaties  require  the  specific  application  of  the  definitions  to  be 
conformable,  in  particular  cases,  to  the  jurisprudence  and  leg- 
islation of  the  respective  places  where  the  parties  may  bo  ar- 
rested; and  likewise  require  the  application  of  local  niles  of 
decision  as  to  the  sufiiciency  of  the  evidence.  The  act  in  ques- 
tion— though  gciicrically  forgery  Avhcr;jver  criminal — might  be 
specifically  criminal  in  one  place,  but  not  in  another.  I  thought 
that  the  question  depended  upon  the  law  of  Pennsylvania  under 
the  Statute  of  18G0,  and  that  the  case  on  the  part  of  the  Saxon 
Government  had,  therefore,  been  made  out. 

"There  is  no  jurispnidcnce  or  common  law  of  the  Government 
of  the  United  States.  .  .  .  Iso  legislation  of  their  govern- 
ment, independently  of  the  jurisprudence  and  legislation  of  the 
several  States,  can  have  been  expected  by  those  who  made  the 
treaties  ever  to  give  specific  definitions  of  certain  crimes  men- 
tioned in  them.  No  such  legislation  as  to  forgery  of  private 
writings,  which  is  the  offense  here  charged,  can  have  been  ex- 
pected. As  to  this  crime,  and  others,  local  definitions  and  nilos 
might  be  not  less  different  in  Ohio  and  in  Pennsylvania  than 
in  Scotland  and  in  England,  or  might  be  more  different.  In 
framing  the  treaty  of  1842  with  Great  Britain,  these  local  dif- 
ferences must  have  been  mutually  considered  by  the  govern- 
ments of  the  two  contracting  nations." 

And  this  language  is  strikingly  applicable  to  the  supplemental 
treaty  of  1889,  framed,  as  it  was,  by  Mr.  Secretary  Blaine,  and 
that  accomplished  lawyer  and  publicist,  then  Sir  Julian  Paunce- 
fote,  who  was  thoroughly  familiar  with  the  dual  system  of  this 
Government.  Where  there  was  reason  to  doubt  whether  tlie 
generic  term  embraced  a  particular  variety,  specific  language 
was  used.  As,  for  instance,  as  to  the  slave  trade;  though  crim- 
inal, yet,  apparently  because  there  had  been  peculiar  local  as- 
pects, the  crime  was  required  to  be  "against  the  laws  of  both 
countries;"  and  so  as  to  fraud  and  breach  of  trust,  which  had 
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been  brought  within  the  grasp  of  criminal  law  in  comparatively 
recent  times.  But  it  is  enough  if  the  particular  variety  was 
criminal  in  both  jurisdictions,  and  the  laws  of  both  countries 
included  the  laws  of  their  component  parts. 

In  Grin  v.  Shine  we  applied  the  definition  of  embezzlement 
given  by  the  laws  of  California;  but  there  the  petitioner  him- 
self appealed  to  that  definition,  and  the  case,  though  in  many 
respects  of  value  here,  did  not  rule  the  precise  point  before  us. 

But  we  rule  it  now,  and  concur  with  Judge  Lacombe,  that 
when,  by  the  law  of  Great  Britain,  and  by  the  law  of  the  State 
in  which  the  fugitive  is  found,  the  fraudulent  acts  charged  to 
have  been  committed  are  made  criminal,  the  case  comes  fairly 
within  the  treaty,  which  otherwise  would  manifestly  be  inade- 
quate to  accomplish  it  purposes.  And  we  canot  doubt  that,  if 
the  United  States  were  seeking  to  have  a  person  indicted  for 
this  same  offense  under  the  laws  of  New  York  extradited  from 
Great  Britain,  the  tribunals  of  Great  Britain  would  not  decline 
to  find  the  offense  charged  to  be  within  the  treaty  because  the 
law  violated  was  a  statute  of  one  of  the  States,  and  not  an  act 
of  Congress. 

It  is  true  that  in  the  case  of  Windsor  (18G5),  6  Best  &  S. 
522,  a  contrary  view  was  expressed ;  but  it  should  be  observed 
that  the  charge  was  forgery,  and  it  was  held  that  the  facts  did 
not  constitute  forgery  in  England,  and  that  the  statute  of  New 
York  defining  the  offense  of  forgery  in  the  third  degree  could 
not  properly  be  regarded  as  extending  the  force  of  the  treaty  to 
offenses  not  embraced  ■within  the  definition  of  forgery  at  the 
time  when  the  treaty  was  executed.  So  far  as  the  conclusion  is 
expressed  by  the  eminent  judges  who  united  in  that  decision, 
that  the  treaty  did  not  comprise  offenses  made  such  only  by  the 
legislation  of  particular  States  of  the  United  States,  it  did  not 
receive  our  assent. 

The  result  is  that  we  hold  that  the  commissioner  had  jurisdic- 
tion, and  that  brings  us  to  consider  whether  the  commissioner 
or  the  Circuit  Court  erred  in  denying  the  application  to  be  let 
to  bail. 

By  section  1015  of  the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  718),  it  ia  provided:  "Bail  shall  be  admitted  upon  all 
arrests  in  criminal  cases  where  the  offense  is  not  punishable  by 
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death ;  and  in  sucli  cases  it  may  be  taken  by  any  of  the  persons 
authorized  by  the  preceding  section  to  arrest  and  imprison  of- 
fenders." But  this  must  be  read  with  section  1014,  the  pre- 
ceding section,  and  that  is  confined  to  crimes  or  offenses  against 
the  United  States.  Rice  v.  Ames,  180  TJ.  S.  377  (12  Am.  Crim. 
Eep.  356,  45  L.  Ed.  582,  21  Sup.  Ct.  Rep.  406).  These  sections 
were  originally  contained  in  one  section.  Judiciary  Act  of 
1789,  1  Stat,  at  L.  91,  chap.  20,  §  33. 

Xot  only  is  there  no  statute  providing  for  admission  to  bail 
in  cases  of  foreign  extradition,  but  section  5270  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3591),  is  inconsistent  with 
its  allowance  after  committal,  for  it  is  there  provided  that,  if  he 
finds  the  evidence  sufiicient,  the  commissioner  or  judge  "shall 
issue  his  warrant  for  the  commitment  of  the  person  so  charged 
to  the  proper  jail,  there  to  remain  until  such  surrender  shall  be 
made." 

And  section  5273  (U.  S.  Comp.  Stat.  1901,  p.  359G),  pro- 
vides that,  when  a  person  is  committed  "to  remain  initil  deliv- 
ered up  in  pursuance  of  a  requisition,"  and  is  not  delivered  up 
within  two  months,  he  may  be  discharged,  if  sufficient  cause  to 
the  contrary  is  not  sho^vn. 

The  demanding  Government,  when  it  has  done  all  that  the 
treaty  and  the  law  require  it  to  do,  is  entitled  to  the  delivery  of 
the  accused  on  the  issue  of  the  proper  warrant,  and  the  other 
Government  is  under  obligation  to  make  the  surrender ;  an  obli- 
gation which  it  might  be  impossible  to  fulfill  if  release  on  bail 
were  permitted.  The  enforcement  of  the  bond,  if  forfeited, 
would  hardly  meet  the  international  demand ;  and  the  regaining 
of  the  custody  of  the  accused  obviously  would  be  surrounded 
with  serious  embarrassment.  And  the  same  reasons  which  in- 
duced the  language  used  in  the  statute  would  seem  generally  ap- 
plicable to  release  pending  examination. 

The  subject  was  considered  by  the  District  Court  of  Colorado 
in  the  case  of  Carrier,  57  Fed.  Rep.  578,  and  Hallett,  J.,  held 
that  the  matter  of  admitting  to  bail  was  not  a  question  of  prac- 
tice ;  that  it  was  dependent  on  statute ;  that  although  the  statute 
of  the  United  States  in  respect  of  procedure  in  extradition  did 
not  forbid  bail  in  such  cases,  that  was  not  enough,  as  the 
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authority  miist  bo  expressed ;  and  that  as  there  was  no  provision 
for  bail  in  the  act,  bail  could  not  be  allowed. 

And  Judge  Lacombo  in  the  present  case  stated  that  applica- 
tions to  admit  to  bail  in  such  cases  had,  on  several  occasions, 
been  made  to  the  Circuit  Court,  and  that  they  ^lad  been  uni- 
formly denied. 

In  Qnecii  v.  Sjulshury  [1898],  2  Q.  B.  615,  it  was  held  that 
the  Queen's  Bench  had,  "independently  of  statute,  by  the  com- 
mon law,  jurisdiction  to  admit  to  bail,"  but  that  was  a  case  aris- 
in*^  under  the  Fugitive  OtTenders  Act,  and  the  distinction  ex- 
isting ordinarily  between  rendition  between  different  parts  of 
Her  Majesty's  dominions,  and  cases  arising  under  the  Extradi- 
tion Acts,  Avas  pointed  out.  The  court,  while  ruling  that  the 
power  to  admit  to  bail  existed,  held  that,  as  matter  of  judicial 
discretion,  it  ought  not  to  be  exercised  in  that  case. 

Wo  are  unwilling  to  hold  that  the  Circuit  Court  possess  noi 
power  in  respect  of  admitting  to  bail  other  than  as  specifically* 
vested  by  statute,  or  that,  while  bail  should  not  ordinarily  be-. 
granted  in  cases  of  foreign  extradition,  those  courts  may  not  in 
any  case,  and  whatever  the  special  circumstances,  extend  that 
relief.  Nor  are  we  called  upon  to  do  so,  as  we  are  clearly  of 
opinion,  on  this  record,  that  no  error  was  committed  in  refusing 
to  admit  to  bail,  and  that,  although  the  refusal  was  put  on  the 
ground  of  want  of  power,  the  final  order  ought  not  to  be  dis- 
turbed. 

The  affirmance  of  the  final  order  leaves  it  open  to  the  demand^- 
ing  Government  to  withdraw  tlie  proceeding  first  initiated,  and 
proceed  on  the  subseqiient  application,  the  pendency  of  which, 
as  called  to  our  attention,  we  do  not  think  required  us  to  dis- 
miss this  appeal. 

Order  affirmed. 
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Note  (by  J.  F.  G.).— Closely  allied  to  Wright  v.  Henkel  is  the  case 
of  Pettit  V.  Walahe,  194  U.  S.  205,  24  Sup.  Ct.  Rep.  657,  48  L.  Ed.  938, 
decided  May  2,  1904.  Walshe  was  arrested  in  Indiana  by  a  United 
States  marshal,  upon  an  international  extradition  warrant  issued  by  a 
United  States  cqmmissioner  of  New  York.  Walshe  applied  to  tho 
United  States  Circuit  Court  of  the  District  of  Indiana  for  a  discharga 
by  a  writ  of  habeas  corpus.  The  marshal,  in  his  return  to  the  writ,  set 
out  the  extradition  warrant;  and  declared  his  in'^ention  to  convey 
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Walshe  to  the  commissioner  in  the  State  of  New  York.  The  court  or- 
dered that  Walshe  be  discharged  (125  Fed.  Rep.  572),  from  which 
order  the  marshal  toolc  an  appeal  directly  to  the  Supreme  Court.  The 
Supreme  Court  held  that  the  appeal  was  properly  talcen;  but  affirmed 
the  judgment  of  the  Circuit  Court  on  the  ground  that  international 
extradition  proceedings  can  only  be  heard  within  the  State  the  accused 
is  found.  The  decision  not  coming  within  the  time  limit  of  this 
volume,  but  being  one  of  the  constellations  of  recent  important  ex- 
tradition cases,  we  malte  the  opinion  a  part  of  this  note  as  follows: 
Mr.  Justice  Harlan  delivered  the  opinion  of  the  court: 
This  is  a  case  of  extradition.  It  presents  the  question  whether  a  com- 
missioner specially  appointed  by  a  court  of  the  United  States  under 
and  in  execution  of  statutes  enacted  to  give  effect  to  treaty  stipulations 
for  the  apprehension  and  delivery  of  offenders,  can  issue  a  warrant  for 
the  arrest  of  an  alleged  criminal,  which  may  be  executed  by  a  marshal 
of  the  United  States,  within  his  district,  in  a  State  other  than  the  one 
in  which  the  commissioner  has  his  office.  It  also  presents  the  ques- 
tion whether  a  person  arrested  under  suck  a  warrant  can  be  lawfully 
taken  beyond  the  State  in  which  he  was  found,  and  delivered  in  an- 
other State  before  the  officer  who  issued  the  warrant  of  arrest,  with- 
out any  preliminary  examination  in  the  former  State  as  to  the  crim- 
inality of  the  charge  against  him. 

By  the  tenth  article  of  the  treaty  between  the  United  States  and 
Great  Britain,  concluded  August  9,  1842,  it  was  provided  that  upon 
mutual  requisitions  by  them,  or  their  ministers,  officers  or  authorities, 
respectively  made,  they  shall  "deliver  up  to  justice  all  persons  who, 
being  charged  with  the  crime  of  murder,  or  assault  with  intent  to  com- 
mit murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance 
of  forged  paper,  committed  within  the  jurisdiction  of  either,  shall  seek 
an  asylum,  or  shall  be  found,  within  the  Territories  of  tlie  otlier."  But 
by  the  same  article  it  was  provided  that  "this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  according  to  the  laics  of  the  place 
where  the  fugitive  or  person  so  charged  shall  be  found,  would  justify 
his  apprehension  and  commitment  for  trial,  if  the  crime  or  otfcnse  had 
there  been  committed;  and  the  respective  judges  and  other  magistrates 
of  the  two  governments  shall  have  power,  jurisdiction  and  authority, 
upon  complaint  made  under  oath,  to  issue  a  warrant  for  the  appre- 
hension of  the  fugitive  or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  respectively,  to  the  end  that 
the  evidence  of  criminality  may  be  heard  and  considered;  and  if,  on 
such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the  charge, 
it  shall  be  the  duty  of  the  examining  judge  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  warrant  may  issue 
for  the  surrender  of  b>'ch  fugitive.    The  expense  of  such  apprehension 
and  delivery  shall  be  borne  and  defrayed  by  the  party  who  makes  the 
requisition,  and  receives  the  fugitive."    8  Stat,  at  L.  572,  576. 

A  supplementary  treaty  between  the  same  countries,  concluded  July 
12,  1889,  provided  for  the  extradition  for  certain  crimes  not  specified 
in  the  tenth  article  of  the  treaty  of  1842,  and  "punishable  by  the  laws 
of  both  countries;"  and,  also,  declared  that  the  proyisions  of  the  above 
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article  "shall  apply  to  persons  convicted  of  the  crimes  therein  respect- 
ively named  and  specified,  whose  sentence  therefor  shall  not  have  been 
executed.  In  case  of  a  fugitive  criminal  alleged  to  have  been  con- 
victed of  the  crime  of  which  his  surrender  Is  asked,  a  copy  of  the  rec- 
ord of  the  conviction,  and  of  the  sentence  of  the  court  before  which 
such  conviction  took  place,  duly  authenticated,  shall  be  produced,  to- 
gether with  the  evidence  proving  that  the  prisoner  is  the  person  to 
whom  such  sentence  refers."    26  Stat,  at  L.  1508,  1510. 

By  an  act  of  Congres,  approved  August  12,  1848,  chapter  167,  and  en- 
titled "An  Act  for  Giving  Effect  to  Certain  Treaty  Stipulations   Be- 
tween This  and  Foreign  Governments  for  the  Apprehension  and  De- 
livering Up  of  Certain  OiTenders,"  it  is  provided   (§1):  "That  in  all 
cases  in  which  there  now  exists,  or  hereafter  may  exist,  any  treaty  or 
convention   for   extradition   between    the   government   of   the   United 
States  and  any  foreign  government,  it  shall  and  may  be  lawful  for 
any  of  the  justices  of  the  Supreme  Court  or  judges  of  the  several  dis- 
trict courts  of  the  United  States — and  the  judges  of  the  several  State 
courts,  and  the  commissioners  authorized  so  to  do  by  any  of  the  courts 
of  the  United  States,  are  hereby  severally  vested  with  power,  jurisdic- 
tion and  authority,  upon  complaint  made  under  oath  or  affirmation, 
charging  any  person  found  within  the  limits  of  any  State,  district  or 
Territory,  with  having  committed  within  the  jurisdiction  of  any  such 
foreign  government  any  of  the  crimes  enumerated  or  provided  for  by 
any  such  treaty  or  convention — to  issue  his  warrant  for  the  appre- 
hension of  the  person  so  charged,  that  he  may  be  brought  before  such 
judge  or  commissioner,  to  the  end  that  the  evidence  of  criminality 
may  be  heard  and  considered;  and  if,  on  such  hearing,  the  evidence  ue 
deemed  sufficient  by  him  to  sustain  the  charge  under  the  provisions 
of  the  proper  treaty  or  convention,  it  shall  be  his  duty  to  certify  the 
same,  together  with  a  copy  of  all  the  testimony  taken  before  him,  to 
the  Secretary  of  State,  that  a  warrant  may  issue  upon  the  requisition 
of  the  proper  authorities  of  such  foreign  government,  for   the  sur- 
render of  such  person,  according  to  the  stipulations  of  said  treaty  or 
convention;   and  it  shall  be  the  duty  of  the  said  judge  or  commis- 
sioner to  issue   his  warrant   for  the  commitment  of  the   person   so 
charged  to  the  proper  gaol,  there  to  remain  until  such  surender  shall 
be  made."    "§  6.    That  it  shall  be  lawful  for  the  courts  of  the  United 
States,  or  any  of  them,  to  authorize  any  person  or  persons  to  act  as  a 
commissioner  or  commissioners,  under  the  provisions  of  this  act;  and 
the  doings  of  such  person  or  persons  so  authorized,  in  pursuance  of 
any  of  the  provisions  aforesaid,  shall  be  good  and  available  to  all  in- 
tents and  purposes  whatever."    9  Stat,  at  It.  302. 

And  by  section  5270,  of  the  Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  3591) — omitting  therefrom  the  proviso  added  thereto  by  the  act  of 
June  6,  1900,  chapter  793,  31  Stat,  at  L.  656  (U.  S.  Comp.  Stat.  1»01, 
p.  3591),  which  applies  only  to  crimes  committed  In  a  foreign  country 
or  territory  "occupied  by  or  under  the  control  of  the  United  States" — 
it  is  provided:  "Whenever  there  is  a  treaty  or  convention  for  extradi- 
tion between  the  Government  of  the  United  States  and  any  foreign  gov- 
ernment, any  Justice  of  the  Supreme  Court,  circuit  judge,  district  judge, 
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commissioner,  authorized  ao  to  do  ty  any  of  the  courts  of  the  Vnitei 
States,  or  judge  of  a  court  of  record  of  general  jurisdiction  of  any 
State,  may,  upon  complaint  made  under  oath,  charging  any  person 
found  within  the  limits  of  any  State,  district  or  territory,  with  having 
committed  within  the  jurisdiction  of  any  such  foreign  government  any 
of  the  crimes  provided  for  by  such  treaty  or  convention,  issue  his  war- 
rant for  the  apprehension  of  the  person  so  charged,  that  he  may  be 
brought  before  such  justice,  judge  or  commissioner,  to  the  end  that 
the  evidence  of  criminality  may  be  heard  and  considered.  If,  on  such 
hearing,  he  deems  the  evidence  sufficient  to  sustain  the  charge  under 
the  provisions  of  the  proper  treaty  or  convention,  he  shall  certify  the 
same,  together  with  a  copy  of  all  the  testimony  talten  before  him,  to 
the  Secretary  of  State,  that  a  warrant  may  Issue  upon  the  requisition 
of  the  proper  authorities  of  such  foreign  government,  for  tlie  surrender 
of  such  person,  according  to  the  stipulations  of  the  treaty  or  conven- 
tion; and  he  shall  issue  his  warrant  for  the  commitment  of  the  person 
so  charged  to  the  proper  jail,  there  to  remain  until  such  surrender 
shall  be  made."    See,  also,  §  5273  (U.  S.  Comp.  Stat.  1901,  p.  3590). 

In  the  sundry  civil  appropriation  act  of  August  18,  1894,  will  be 
found  the  following  clause:  "Provided,  that  it  shall  be  the  duty  of  the 
marshal,  his  deputy,  or  other  officer,  who  may  arrest  a  person  charged 
with  any  crime  or  offense,  to  talte  the  defendant  before  the  nearest  Cir- 
cuit Court  Commissioner  or  the  nearest  judicial  officer  having  jurisdic- 
tion under  existing  laws  for  a  hearing,  commitment  or  taldng  bail  for 
trial,  and  the  officer  or  magistrate  issuing  the  warrant  shall  attach 
thereto  a  certified  copy  of  the  complaint,  and  upon  the  arrest  of  the 
accused,  the  return  of  the  warrant,  with  a  copy  of  the  complaint  at- 
tached, shall  confer  jurisdiction  upon  such  officer  as  fully  as  if  the  com- 
plaint had  originally  been  made  before  him,  and  no  mileage  shall  be 
allowed  any  officer  violating  the  provisions  hereof."  28  Stat,  at  L. 
416,  chapter  301  (U.  S.  Comp.  Stat.  1901,  p.  717). 

Under  these  treaty  and  statutory  provisions,  complaint  on  oath  was 
made  before  John  A.  Shields — a  commissioner  appointed  by  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New  Yorlc 
to  execute  the  above  act  of  August  12,  IS.'/S,  and  the  several  acts  amend- 
atory thereof — that  one  James  Lynchehaun  was  convicted,  in  a  court 
of  Great  Britain,  of  the  crime  of  having  feloniously  and  unlawfully 
wounded  one  Agnes  McDonnell,  with  intent  thereby,  feloniously  and 
with  malice  aforethought,  to  kill  and  murder  said  McDonnell;  that 
the  accused  was  sentenced  to  be  kept  in  penal  servitude  for  his  nat- 
ural life;  that  in  execution  of  such  sentence  he  was  committed  to  a 
convict  prison  in  Queens  County,  Ireland,  had  escaped  therefrom,  and 
was  at  large;  and  that  he  was  a  fugitive  from  the  justice  of  the  King- 
dom of  Great  Britain  and  Ireland,  and  within  the  territory  of  the 
United  States.  It  is  admitted  that  the  present  "npellee  Is  the  person 
referred  to  in  the  warrant  as  James  Lynchehaun. 

Upon  that  complaint,  CommisBioner  Shields,  in  his  capacity  as  a 
commissioner  appointed  by  a  court  of  the  United  States,  to  execute 
the  laws  relating  to  the  extradition  of  fugitives  from  the  justice  ot 
foreign  oountrlee,  issued,  on  the  6th  day  of  June,  1903,  in  the  name  ot 
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the  President,  a  warrant  addressed  "to  any  marshal  of  the  United 
States,  to  the  deputies  of  any  such  marshal,  or  any  or  either  of  them," 
commanding  that  the  accused  be  forthwith  taken  and  brought  before 
tim,  at  his  office,  in  the  city  of  Netv  York,  in  order  that  the  evidence 
(U)  to  his  criminality  be  heard  and  considered,  and  if  deemed  sufficient 
to  sustain  the  charge,  that  the  same  might  be  certified,  together  with 
a  copy  of  all  the  proceedings,  to  the  Secretary  of  State,  in  order  that 
a  warrant  might  be  issued  for  the  surrender  of  the  accused,  pursuant 
to  the  above  treaty. 

This  warrant  having  been  placed  for  execution  in  the  hands  of  the 
appellant,  as  marshal  of  the  United  States  for  the  District  of  Indiana, 
he  arrested  the  accused  in  that  State.  Thereupon  the  latter  filed  his 
application  for  a  writ  of  habeas  corpus  in  the  Circuit  Court  of  the 
United  States  for  that  District,  alleging  that  his  detention  was  in  vio- 
lation of  the  Constitution,  treaties  and  laws  of  the  United  States.  The 
writ  was  issued,  and  the  marshal  justified  his  action  under  the  war- 
rant, issued  by  Commissioner  Shields.  Keferring  to  the  warrant  and 
averring  its  due  service  upon  the  accused,  the  marshal's  return  stated 
that  the  warrant  was  "regular,  legal,  valid  and  sufficient  in  law  in  all 
respects  to  legally  justify  and  warant  the  arrest  and  detention  of  peti- 
tioner, and,  under  the  laws  of  the  United  States,  it  was  and  is  the 
duty  of  this  defendant  to  arrest  and  detain  said  petitioner,  and  deliver 
Mm  as  commanded  by  said  tvrit  for  hearing  before  Commissioner 
.S/iteWs,  in  Iflew  York  city;  that  said  writ  runs  for  service  in  the  State 
of  Indiana,  although  issued  by  a  commissioner  of  the  United  States 
for  the  Southern  District  of  New  York,  by  reason  of  its  being  a  writ 
in  extradition;  that  defendant  is  informed  and  believes,  and  therefore 
states  the  fact  to  be,  that  petitioner  is  the  identical  person  commanded 
to  be  arrested  by  said  warrant  as  James  Lynchehaun;  .  .  ,  and  that 
it  Is  by  virtue  and  authority  solely  of  said  warrant  that  defendant  holds 
and  detains  petitioner;  that  defendant  proposes,  if  not  otherwise  or- 
dered by  this  Honorable  Court,  to  obey,  as  United  Siates  marshal  for 
[he  District  of  Indiana,  the  command  of  said  warrant  as  set  out  there- 
in, believing  it  to  be  his  duty  as  said  officer  so  to  do." 

The  accused  excepted  to  the  marshal's  return  for  insufficiency  in 
law,  and  the  case  was  heard  upon  that  exception.  The  court  held  the 
return  to  be  insufficient;  and  the  marshal  having  indicated  his  pur- 
pose not  to  amend  it,  the  accused  was  discharged  upon  the  ground  that 
the  commissioner  in  New  York  was  without  power  to  issue  a  warrant 
under  which  the  marshal  for  the  District  of  Indiana  could  legally  ar- 
rest the  accused  and  deliver  him  before  the  court  of  that  commissioner 
in  New  York  without  a  previous  examination  before  some  proper  officer 
in  the  State  where  he  was  found.    Re  Walshe,  125  Fed.  Rep.  572. 

The  appellee  contends  that  this  case  only  involves  a  construction 
of  certain  acts  of  Congress,  and  that,  therefore,  this  court  is  without 
Jurisdiction  to  review  the  judgment  on  direct  appeal  from  the  Circuit 
Court.  Spreckels  Sugar  Ref.  Co.  v.  McGlain,  192  U.  S.  397,  407,  24  Sup. 
Ct.  Rep.  37G.  We  do  not  concur  in  this  view.  The  treaties  of  1842  and 
1889  are  at  the  basis  of  this  litigation,  and  no  effective  decision  can 
be  made  of  the  controlling  questions  arising  upon  the  appeal  without 
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an  examination  of  those  treaties,  and  a  determination  of  tlie  moaning 
and  scope  of  some  of  their  provisions.  A  case  may  be  brought  directly 
from  a  Circuit  Court  to  this  court  If  the  construction  of  a  treaty  ig 
therein  drawn  In  question.  2G  Stat,  at  L.  82G,  chapter  517,  §  G  (u.  s. 
Comp.  Stat.  1901,  p.  549).  The  petition  for  the  writ  of  Jiahcas  corpm 
and  the  warrant  under  whiqh  the  accused  was  arrested,  both  refer  to 
the  treaty  of  1842,  and  the  court  below  properly,  we  think,  proceeded 
on  tlie  ground  that  the  determination  of  the  questions  involved  in  the 
case  depended  in  part,  at  least,  on  the  meaning  of  certain  provisions 
of  that  treaty.  The  construction  of  the  treaties  was  none  the  less 
drawn  in  question  because  it  became  necessary  or  appropriate  for  tlio 
court  below  also  to  construe  the  acts  of  Congress  passed  to  carry  their 
provisions  into  effect. 

We  now  go  to  the  merits  of  the  case.  It  has  been  soon  that  the 
treaty  of  1842  expressly  provides,  among  other  things,  that  a  person 
charged  with  tho  crime  of  murder,  committed  within  the  jurisdiction 
of  either  country,  and  found  within  the  territories  of  the  other,  shall 
be  delivered  up  by  the  latter  country;  and  that  the  provision  shall 
apply  In  the  case  of  one  convicted  of  such  a  crime,  but  whose  sen- 
tence has  not  been  executed.  But  both  countries  Etijiulated  in  the 
treaty  of  1842  that  the  alleged  criminal  shall  be  arrested  and  deliv- 
ered up  only  upon  such  evidence  of  criminality,  as,  according  to  the 
laws  of  the  place  where  the  fugitive  person  so  charged  is  found,  would 
justify  his  apprehension  and  commitment  for  trial  If  the  crime  or 
offense  had  been  there  committed.  As  applied  to  the  present  case,  that 
stipulation  means  that  the  accused,  Walshe,  could  not  be  extradited 
under  the  treaties  in  question,  except  iiponsucli  evidence  of  criminality 
as,  under  the  laws  of  the  State  of  Indiana, — the  place  In  which  he  was 
found, — would  justify  his  apprehension  and  commitment  for  trial  It 
the  crime  alleged  had  been  there  committed.  The  words  in  the  tenth 
article  of  the  treaty  of  1842,  "as  according  to  the  laws  of  the  place 
where  the  fugitive  or  person  so  charged  shall  be  found,  would  justify 
his  apprehension  and  commitment  for  trial  if  the  crime  or  offense  had 
there  been  committed,"  and  the  words  "punLshable  by  the  laws  of 
both  countries,"  in  the  treaty  of  1889,  standing  alone,  might  be  con- 
strued as  referring  to  this  country  as  a  unit,  as  it  exists  under  the 
Constitution  of  the  United  States.  But  as  there  are  no  common-law 
crimes  of  the  United  States,  and  as  the  crime  of  murder,  as  such,  is 
not  known  to  the  National  Government,  except  in  places  over  which  it 
may  exercise  exclusive  jurisdiction,  the  better  construction  of  the 
treaty  is,  that  the  required  evidence  as  to  the  criminality  of  the  charg>^ 
against  the  accused  must  be  such  as  would  authorize  his  apprehension 
and  commitment  for  trial  in  that  State  of  the  Union  in  which  he  is 
arrested. 

It  was  substantially  so  held  in  Wright  v.  Henkel,  190  U.  S.  40,  58,  Gl, 
47  L.  Ed.  948,  954,  955,  23  Sup.  Ct.  Rep.  781,  785,  786,  which  was  a  case 
of  extradition  under  the  same  treaties  as  those  here  involved.  In  that 
case  the  alleged  fugitive  criminal  from  the  justice  of  Great  Britain 
was  found  in  New  York.  The  court  said:  "As  the  State  of  New  Yorlc 
was  the  place  where  the  accused  was  found,  and,  in  legal  effect,  the 
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asylum  to  which  he  had  fled,  la  the  language  of  the  treaty,  'made  crim- 
inal by  the  laws  of  both  countries,'  to  be  interpreted  as  limiting  its 
scope  to  acts  of  Congress,  and  eliminating  the  operation  of  the  laws 
of  the  States?  That  view  would  largely  defeat  the  object  of  our  ex- 
tradition treaties  by  ignoring  the  fact  that  for  nearly  all  crimes  and 
misdemeanors  the  laws  of  the  States,  and  not  the  enactments  of  Con- 
gress, must  be  looked  to  for  the  definition  of  the  ofliense.  There  arc 
no  common-law  crimes  of  the  United  States,  and,  Indeed,  in  most  of 
the  States  the  criminal  law  has  been  recast  in  statutes,  the  common 
law  being  resorted  to  in  aid  of  definition.  Benson  v.  McMahon,  127 
U.  S.  457  (32  L.  Ed.  234,  8  Sup.  Ct.  Rep.  1240)."  Again:  "When  by  the 
law  of  Great  Britain,  and  by  the  law  of  the  State  In  which  the  fugitive 
is  found,  the  fraudulent  acts  charged  to  have  been  committed  are  mado 
criminal,  the  case  comes  fairly  within  the  treaty,  v.'hlch  otherwise 
would  manifestly  be  Inadequate  to  accomplish  its  purposes.  And  we 
cannot  doubt  that  If  the  United  States  were  seeking  to  have  a  person 
Indicted  for  this  same  offense  under  the  laws  of  New  York  extradited 
from  Great  Britain,  the  tribunals  of  Great  Britain  would  not  decline 
to  find  the  offense  charged  to  be  within  the  treaty  because  the  law 
violated  was  a  statute  of  one  of  the  States,  and  not  an  act  of  Congress." 
The  above  provision  in  the  treaty  of  1842  has  not  been  modific  d  or 
superseded  by  any  of  the  acts  passed  by  Congress  to  carry  its  provis- 
ions into  effect.  In  our  opinion,  the  evidence  of  the  criminality  of  the 
charge  must  be  heard  and  considered  by  some  judge  or  magistrate  au- 
thorized by  the  acts  of  Congress  to  act  in  extradition  matters,  and  sit- 
ting in  the  State  where  the  accused  was  found  and  arrested.  Under 
any  other  interpretation  of  the  statute  Commissioner  Shields,  proccocl- 
ing  under  the  treaty,  could  by  his  warrant  cause  a  person  charged 
with  one  of  the  extraditable  crimes,  and  found  In  one  of  the  Pacific 
States,  to  be  brought  before  him  at  his  office  in  the  city  of  New  York, 
in  order  that  he  might  hear  and  consider  tlie  evidence  of  the  crim- 
inality of  the  accused.  But  as  such  a  harsh  construction  is  not  de- 
manded by  the  words  of  the  treaties  or  of  the  statutes,  we  shall  not 
assume  that  any  such  result  was  contemplated  by  Congress.  While  the 
view  just  stated  has  some  support  in  those  parts  of  the  act  of  1848,  and 
section  5270,  of  the  Revised  Statutes,  which  provide  for  the  accused 
being  brought  before  the  justice,  judge  or  commissioner  who  issued 
the  warrant  of  arrest,  it  is  not  consistent  with  the  above  proviso  in 
the  sundry  civil  act  cf  August  18,  1894,  the  language  of  which  is  broad 
enough  to  embrace  the  case  of  the  arrest  by  a  marshal,  within  the  Dis- 
trict for  which  he  was  appointed,  of  a  person  charged  with  an  extra- 
ditable crime  committed  in  the  territories  of  Great  Britain,  and  found 
in  this  country.  By  that  proviso  it  is  made  the  duty  of  a  marshal  ar- 
resting a  person  charged  with  any  crime  or  offense  to  talie  him  before 
the  nearest  Circuit  Court  Commissioner  or  the  nearest  judicial  officer, 
having  jurisdiction,  for  a  hearing,  commitment  or  taking  ball  for 
trial  in  cases  of  extradition.  The  commissioner  or  judicial  officer  here 
referred  to  is  necessarily  one  acting  as  such  within  the  State  in  which 
the  accused  was  arrested  and  found.  So  that,  assuming  that  it  was 
competent  for  the  marshal  for  the  District  of  Indiana  to  execute  Com- 
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mlBSioner  Shields'  warrant  within  his  district,  as  we  think  it  was,  his 
duty  was  to  talte  the  accused  before  the  nearest  magintrate  in  that  dis- 
trict, who  was  author!;:ca  'cy  the  treaties  and  by  the  above  acta  of  Con- 
gress to  hear  and  consider  the  evidence  of  criminality.  If  such  mag- 
istrate found  that  the  evidence  sustained  the  charge,  then,  under  sec- 
tion 5270,  of  the  Revised  Statutes,  it  would  be  his  duty  to  Issue  his 
warrant  for  the  commitment  of  the  accused  to  the  proper  Jail,  there 
to  remain  until  he  was  surrendered  under  the  direction  of  the  National 
Government,  in  accordance  with  the  treaty.  Instead  of  pursuing  that 
course,  the  marshal  arrested  Walshe,  and  in  his  return  to  the  writ  of 
habeas  corpus  distinctly  avowed  his  purpose,  unless  restrained  by  the 
court,  to  take  the  prisoner  at  once  from  the  State  in  which  he  was 
found,  and  deliver  him  In  New  York,  before  Commissioner  Shields, 
without  a  hearing  first  had  in  the  State  of  Indiana  bofore  Kome  au- 
thorized offlcer  or  magistrate  there  sitting,  as  to  the  evidence  of  the 
criminality  of  the  accused.  The  Circuit  Court  adjudged  that  the 
marshal  had  no  authority  to  hold  the  accused  In  custody  for  any  Bach 
purpose;  and,  the  marshal  declining  to  amend  his  return,  and  not 
avowing  his  intention  to  take  him  before  a  judicial  offlcer  or  magis- 
trate In  Indiana  for  purposes  of  hearing  the  evidence  of  criminality, 
the  prisoner  was  properly  discharged  from  the  custody  of  that  ofDcer. 
For  the  reasons  above  staled  the  judgment  is  affirmed. 


Keely  v.  ITknkel. 

180  U.  S.  126—21  Sup.  Ct.  Rep.  302—45  L.  Ed.  '  'S,  T  Chi.  L.  i\.  197. 
Decided  January  14,  1 
ExTKADiTioN :  •  Status  of  Cuba  during  ti        a\sitio7i  period. 

1.  The  object  of  the  war  with  Spain  was  to  abai"  th(     p.lihorant  con- 

ditions" then  existing  in  Cuba,  to  give  freeioni  o  the  Cubans, 
and  to  assist  them  in  establishing  a  stable  form  of  government; 
but  not  for  either  conquest,  or  alliance  with,  or  recognition  of, 
the  then  existing  Republic  of  Cuba. 

2.  Upon  a  withdrawal  of  Spanish  authority,  Cuba  passed  into  the  con- 

trol of  the  United  States,  not  as  ceded  or  conquered  territory,  hut 
as  a  foreign  country,  under  a  protectorate,  while  it  was  being 
formed  into  an  organized  nation. 

3.  After  the  cessation  of  hostilities,  as  between  the  United  States  and 

all  foreign  nations,  Cuba  was  to  be  treated  as  territory  acyulred 
by  conquest;  but  as  between  the  United  States  and  Cuba,  the 
island  was  held  in  trust  for  its  inhabitants,  to  be  delivered  to 
them,  as  soon  as  they  had  voluntarily  established  a  stable  gov- 
ernment. 


•See'ExTBADiTios  in  Tablb  of  Topics. 


NEELY  V.  HENKEL. 


409 


4,  The  military  government  In  Cuba  established  by  the  United  States 
nnd  administered  by  offloers  appointed  by  the  United  States,  con- 
Btltuted,  as  between  the  United  States  and  Cuba,  a  foreign  gov- 
ernment. 

6.  How  long  this  temporary  control  should  continue  is  a  matter  prop- 
erly resting  with  the  political  branch  of  the  government. 

6.  The  succpssors  to  Spanish  rule  In  Cuba  became  "the  public,"  to 

which  the  unrepealed  code  remained  as  law. 

7.  The  act  of  June  6,  1900,  providing  for  the  extradition  of  any  crim- 

inal fleeing  to  the  United  States,  from  any  foreign  country  or  ter- 
rltoiT,  occupied  or  controlled.  In  whole  or  In  part,  by  the  United 
States,  Is  consistent  with  the  Constitution  of  the  United  States; 
and  applied  to  Cuba  during  the  transition  period. 

8.  Judicial  notice  Is  taken  of  the  relation  between  this  country  and 

Cuba;  and  of  the  dates  connected  therewith. 

Appeal  from  tbo  Circuit  Court  of  the  United  States  for  the 
Soutlicrii  District  of  Xew  York  from  a  decision  denying  dis- 
charge upon  a  writ  of  habeas  corpus  (103  Fed.  Rep.  631). 
Argued  before  the  Supremo  Court  December  10  and  11,  1000. 

Affirmed. 

Mcssr3.  Jolin  D.  Lindsay  and  Dc  Lanceij  Nicoll,  for  tbo  ap- 
pellant. 
Assistant  Attorney  General  Bech,  for  tlio  appellee. 

Mr.  Justice  Ilarlan  delivered  the  opinion  of  the  court : 
By  section  5270  of  the  Revised  Statutes  of  the  United  States 
it  is  provided : 

"Whenever  there  is  a  treaty  or  convention  for  extradition  be- 
tween the  Government  of  the  United  States  and  any  foreign 
GovemiTienti,  any  justice  of  the  Supremo  Court,  circuit  judge, 
district  judge,  commissioner,  authorized  so  to  do  by  any  of  the 
courts  of  the  United  States,  or  judge  of  o  court  of  record  of  gen- 
eral jurisdiction  of  any  State,  may,  upon  complaint  made  under 
oath,  charging  any  person  found  within  the  limits  of  any  State, 
District,  or  TeiTitory  with  having  committed  within  the  juris- 
diction of  any  such  foreign  Government  any  of  the  crimes  pro- 
vided for  by  s\ich  treaty  or  convention,  issue  his  warraiit  for  the 
apprehension  of  the  person  so  charged,  tliat  he  may  be  brought 
before  such  justice,  judge,  or  commissioner,  to  the  end  that  the 
evidence  of  criminality  may  be  heard  and  considered.  If,  on 
such  hearing,  he  deems  the  evidence  sufficient  to  sustain  the 
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charge  under  the  provisions  of  the  proper  treaty  or  convention 
ho  shall  certify  the  same,  together  with  a  copy  of  all  the  testi- 
mony taken  before  him,  to  the  Soerctaiy  of  State,  that  a  Avar- 
rant  may  issue  upon  the  requisition  of  the  proper  authorities  of 
such  foreigii  Government  for  the  surrender  of  such  person  ac- 
cording to  tlie  stipulations  of  the  treaty  or  convention;  and  he 
shall  issue  his  warrant  for  the  commitment  of  the  person  so 
charged  to  tiic  i)roper  jail,  there  to  remain  until  such  surrender 
shall  be  made." 

This  section  was  amended  by  Cengi-ess  June  G,  1900,  by  add- 
ing thereto  the  following  proviso : 

"Provided,  That  whenever  any  foreign  counti-y  or  tcrrilonj, 
or  any  part  thereof,  is  occupied  hy  or  under  the  control  of  the 
United  States,  any  person  who  shall  violate,  or  who  has  vio- 
lated, the  criminal  laAvs  in  force  tlicrein,  by  the  comniission  of 
any  of  tlio  following  offenses,  namely:  Murder,  and  a:=^5ault  witli 
intent  to  commit  murder;  countei'fciting  or  altevini!"  moncv; 
counterfeiting  certificates  or  coupons  of  public  indebteuuc>5, 
bank  notes,  or  other  instimments  of  public  credit,  and  the  utter- 
ance or  circulation  of  the  same;  fov-ory  or  altering,  and  utter- 
ing what  is  forged  or  altered;  cmJrtzzlcment  or  criminal  maher- 
sation  of  the  piihlic  funds,  committed  hy  puhlic  officers,  emploij- 
ees,  or  depositaries;  larceny  or  embezzlement  of  an  anioinit  not 
less  than  one  hundred  dollars  in  value,  burglary,  defined  to  bo 
the  breaking  and  entering  by  night-time  into  the  house  of  an- 
other person  with  intent  to  commit  a  felony  therein,  and  the  not 
of  breaking  and  entering  the  house  or  building  of  another, 
Avhether  in  the  day  or  night-time,  with  the  intent  to  connnit  a 
felony  therein;  the  act  of  entering  or  of  breaking  and  entering 
the  offices  of  the  Government  and  public  authorities,  or  the  of- 
fices of  banks,  banking  houses,  savings  banks,  trust  companies, 
insurance,  or  other  companies,  with  the  intent  to  connnit  a  fel- 
ony therein;  perjury  or  the  subornation  of  perjury;  rape; 
arson ;  pii-acy  by  the  law  of  nations ;  nmrder,  assaiilt  with  intent 
to  kill,  and  manslaughter,  committed  on  the  high  seas,  on  board 
a  ship  owned  by  or  in  control  of  citizens  or  residents  of  sudi 
foreign  countiy  or  territory  and  not  under  the  flag  of  the  United 
States  or  of  some  other  Government;  malicious  destruction  of 
or  attempt  to  destroy  railways,  trams,  vessels,  bridges,  dwell- 
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in<^,  public  edifices,  or  other  buildings^  when  tlie  act  eudangei's 
human  life,  and  ivlio  shall  depart  or  flee,  or  who  has  departed  or 
fled,  from  jvstice  therein  to  the  United  States,  or  to  any  Terri- 
tory thereof,  or  to  the  District  of  Columbia,  shall,  when  found 
therein,  be  liable  to  arrest  and  detention  by  the  authorities  of 
the  United  States,  and  on  the  written  request  or  requisition  of 
Ihe  military  Governor  or  other  chief  executive  officer  in  control 
of  such  foreign  country  or  territory  shall  he  returned  and  sur- 
rendered, as  hereinafter  provided,  to  such  authorities  for  trial 
inidor  the  laws  in  foi'co  in  the  place  where  such  offeiise  was  com- 
muted. All  the  provisions  of  sections  fifty-two  hundred  and 
seventy  to  fifty-two  hundred  and  seventy-seven  of  this  title,  so 
far  as  applicable,  shall  govern  proceedings  authorized  by  this 
proviso:  Provided  further.  That  such  proceedings  shall  be  had 
hefore  a  judge  of  the  courts  of  the  United  States  only,  who  shall 
hold  such  person  on  evidence  cslahlishing  prohahle  cause  that  he 
isguUty  of  the  of]'cuse  charged:  xi)id  provided  furlher.  That  no 
return  or  surrender  shall  be  made  of  any  person  charged  with  the 
commission  of  an  offense  of  a  political  nature.  If  so  held,  such 
person  shall  be  returned  and  surrendered  to  the  authorities  in 
control  of  such  foreign  country'  or  territory  on  the  order  of  the 
Secretary  of  State  of  the  United  States,  and  such  authorities 
shall  secure  to  such  person  a  fair  and  impartial  trial,"  31  Stat, 
at  L.  G5G,  chap.  793. 

On  the  2Sth  day  of  June,  1900,  a  warrant  was  issued  by 
-Tudiro  Lacombe  of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Kew  York  command hig  the  arrest  of 
Charles  F.  W.  Ncely,  who,  "being  then  and  there  .i.  public  em- 
ployee, to  wat,  finance  agent  of  the  department  of  posts  in  tho 
city  of  Havana,  island  of  Cuba,  on  the  Gth  day  of  ^lay  in  the 
year  of  our  Lord  one  thousand  nine  himdred,  or  about  that  time, 
liaving  then  and  there  charge  of  the  collection  and  deposit  of 
moneys  of  the  department  of  posts  of  the  said  city  of  Havana, 
did  unlawfully  and  feloniously  take  and  embezzle  from  the  pub- 
lic funds  of  the  said  island  of  Ciiba  the  sum  of  $10,000  and 
more,  being  then  ai>d  there  moneys  and  funds  vhich  had  come 
into  his  charge  and  under  his  control  in  his  capacity  as  such 
public  employee  and  finance  agent,  as  aforesaid,  and  by  reason 
o'  his  said  oflace  and  employment,  thereby  violating  chapter  10, 
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art.  401,  of  the  Penal  Code  of  the  said  island  of  Cuba — that  is  to 
say,  a  crime  within  the  meaning  of  the  said  act  of  Congress  ap- 
proved June  6,  1900,  as  aforesaid,  relating  to  the  'embezzlement 
or  criminal  malversation  of  the  public  funds  committed  by  pub- 
lic officers,  employees,  or  depositaries.'  "  The  warrant  directed 
the  accxised  to  be  brought  before  the  jiidge  in  order  tliat  the  evi- 
dence of  probable  cause  as  to  his  guilt  could  be  heard  and  con- 
sidered, and,  if  deemed  sufficient,  that  the  same  might  bo  cer- 
tified, with  a  copy  of  all  the  proceedings,  to  the  Secretary  of 
State,  that  an  order  might  issue  for  his  return  and  suiTender 
pursuant  to  the  authority  of  the  above  act  of  Congress. 

The  warrant  of  arrest  was  based  on  a  verified  written  com- 
plaint of  an  assistant  United  States  attorney  for  the  Southern 
District  of  New  York. 

On  the  same  day  and  upon  a  like  complaint  a  warrant  was  is- 
sued against  Xccly  by  the  same  judge,  commanding  his  arrest 
^or  the  crime  of  having  unlawfully  and  fraudulently,  while  em- 
ployed in  and  connected  with  the  business  and  operations  of  a 
branch  of  the  service  of  the  department  of  posts  in  Havana, 
Cuba,  between  July  1,  1S99,  and  ]\ray  1,  1900,  embezzled  and 
converted  to  his  own  use  postage  stamps,  moneys,  funds,  and 
property  belonging  to  and  in  the  custody  of  that  department, 
which  had  come  into  his  custody  and  under  his  authority  as 
such  employee,  to  the  amount  of  $57,000,  in  violation  of  sec- 
tions 37  find  55  of  the  Postal  Code  of  Cuba. 

Xeely  having  been  an*ested  under  these  Avarrants,  application 
was  made  by  the  United  States  for  its  extradition  to  Cuba.  Tlic 
accused  moved  to  dismiss  the  complaints  upon  various  grounds. 
That  motion  having  been  denied,  the  case  was  heard  upon  evi- 
dence. In  disposing  of  the  application  for  extraditioji,  Judge 
Lacombe  said:  *'In  the  opinion  of  this  coui't,  the  Governmont 
has  abundantly  shoAvn  that  there  is  probable  cause  to  l)elieve  thiit 
Neely  is  guilty  of  the  offense  of  'embezzlement  or  criminal  mal- 
versation of  the  public  funds,'  he  l)eing  at  the  time  a  'public  of- 
ficer,' or  'employee,'  or  'depositary'.'  Such  an  offense  is  obnoxi- 
ous to  the  Penal  Code  in  force  in  Cuba,  article  401  of  which 
provides  that  'the  public  employee  who,  by  reason  of  his  offive, 
has  in  his  charge  public  funds  or  property,  and  who  should  take 
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(or  consent  that  others  shonld  take)  any  part  therefrom,  shall 
be  pimished/  etc.  There  is  no  merit  in  the  contention  that  this 
article  applies  only  to  persons  in  the  public  employ  of  Spain. 
Spain  having  withdrawn  from  the  island,  its  successor  has  be- 
come the  'public'  to  which  the  Code,  remaining  unrepealed,  now 
refers.  The  suggestion  that  under  this  Penal  Code  no  public 
employee  could  be  prosecuted  or  punished  until  his  superior  had 
heard  the  case  and  turaed  the  offender  over  to  the  criminal  law 
for  trial  is  matter  of  defense,  and  need  not  be  considered  here. 
The  evidence  shows  probable  cause  to  believe  that  the  prisoner 
is  giiilty  of  an  offense  defined  in  the  act  of  June  G,  1900,  and 
which  is  also  a  violation  of  the  criminal  laws  in  Cuba,  and  iipon 
such  evidence  he  will  be  held  for  extradition."  But  it  Avas  fur- 
ther said:  "Two  obstacles  .  .  .  now  exist.  He  [the  ac- 
cused] has  been  held  to  bail  in  this  coiirt  upon  a  criminal  charge 
of  bringing  into  this  district  Government  funds  embezzled  in 
another  district.  He  has  also  been  arrested  in  a  civil  action 
brought  in  this  court  to  recover  $45,000,  which,  it  is  alleged,  ho 
has  converted.  AMien  both  of  these  proceedings  have  been  dis- 
continued the  order  in  extradition  will  be  signed.  This  may  be 
done  on  August  13th  at  11  a.  m." 

Subsequently,  August  9,  1900,  Xeely  presented  in  the  court 
below  his  written  application  for  a  writ  of  habeas  corpus,  and 
prayed  that  ho  be  discharged  from  restraint  in  the  extradition 
proceedings.  He  claimed  on  various  gi'ounds  that  the  act  of 
June  6,  1900,  under  which  he  was  arrested,  detained,  and  im- 
prisoned was  in  violation  of  the  Constitution  of  the  United 
States. 

The  application  for  the  writ  of  habeas  corpus  having  been 
denied,  and  an  appeal  having  been  duly  taken,  the  petitioner 
was  remanded  to  the  custody  of  the  marshal  to  await  the  deter- 
mination of  such  appeal  in  this  court. 

1.  That  at  the  date  of  the  act  of  June  6,  1900,  the  island  of 
Cuba  v"..i  "occupied  by"  and  Avas  "under  the  control  of  the 
United  States,"  and  that  it  is  still  so  occupied  and  controlled, 
cannot  bo  disputed.  This  court  will  take  judicial  notice  that 
such  were,  at  the  date  named  and  are  now,  the  relations  between 
this  country  and  Cuba.    So  that  the  applicability  of  the  above. 
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act  to  the  present  case — and  this  is  the  first  question  to  be  ex- 
amined— depends  upon  the  inquiry  whether,  within  its  mean- 
ing, Cuba  is  to  be  deemed  a  foreign  country  or  territory. 

We  do  not  think  this  question  at  all  difficult  of  solution  if  re- 
gard be  had  to  the  avowed  objects  intended  to  bo  aoconiplishcd 
by  the  war  with  Spain  and  by  the  military  occupation  of  that 
Island.  Let  us  see  what  were  those  objects  as  they  are  diseloscil 
l)y  official  documents  and  by  the  public  acts  of  the  repi\':-en!;i- 
tives  of  the  United  States. 

On  the  20tli  day  of  April,  1898,  Congress  passed  a  joint  reso- 
lution, the  preamble  of  which  recited  that  the  abhorrent  condi- 
tions existing  for  more  than  three  years  in  the  island  of  Ciilia. 
so  near  our  own  borders,  had  shocked  the  moral  sense  of  the 
people  of  the  United  States,  had  been  a  disgi-ace  to  civilization, 
culminating  in  tlie  destruction  of  a  United  States  battloship  with 
two  hundred  and  sixty-six  of  its  officers  and  crew,  while  on  a 
friendly  visit  in  the  harbor  of  Havana,  and  could  not  longer  he 
endured.  It  was  tlierofore  resolved :  "1.  That  the  people  of  tho 
island  of  Cuba  are,  and  of  right  ought  to  be,  free  and  independ- 
ent. 2.  That  it  is  the  duty  of  the  United  States  to  denmnd,  and 
tlie  Government  of  the  United  States  does  hereby  dcnunid,  that 
the  Government  of  Spain  at  once  relinq\iish  its  antliority  and 
government  in  the  island  of  Cuba  and  withdraw  its  land  and 
naval  forces  from  Cuba  and  Cuban  waters.  3.  That  the  Presi- 
dent of  the  United  States  be,  and  he  hereby  is,  directed  and  em- 
powered to  use  the  entire  land  and  naval  forces  of  the  United 
States,  and  to  call  into  the  actual  service  of  the  United  States 
tlie  militia  of  the  several  States,  to  such  extent  as  may  l)o  neces- 
sary to  carry  these  resolutions  into  effect.  4.  That  the  United 
States  hereby  disclaims  any  disposition  or  intention  to  .exercise 
sovereignty,  jurisdiction,  or  control  over  said  island  except  fnv 
the  pacification  thereof,  and  asserts  its  determination,  when  that 
is  accomplished,  to  leave  the  government  and  control  of  the  isl- 
and to  its  people."     30  Stat,  at  L.  738. 

The  adoption  of  this  joint  resolution  was  followed  by  the  act 
of  April  25,  1898,  by  Avhich  Congress  declared :  "1.  That  war 
be,  and  the  same  is,  hereby  declared  to  exist,  and  that  war  has 
existed  since  the  21st  day  of  April,  1898,  including  said  day, 
between  the  United  States  of  America  and  the  Kingdom  of 
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in.  2.  That  the  President  of  the  United  Stat<.3  be,  and  he 
hereby  is,  directed  and  empowered  to  use  the  entire  land  and 
naval  forces  of  the  United  States,  and  to  call  into  the  actaial 
service  of  the  United  States  the  militia  of  the  several  States  to 
such  extent  as  may  be  necessary  to  carry  this  act  into  effect." 
30  Stat,  at  L.  3G4,  chap.  189. 

The  war  lasted  but  a  few  months.  The  success  of  the  Ameri- 
can Arms  was  so  •complete  and  overwhelming  that  a  Protocol 
of  Agreement  between  the  United  States  and  Spain  embodying 
the  terms  of  a  basis  for  the  establishment  of  peace  between  the 
two  countries  was  signed  at  Washington  on  the  12th  day  of 
August,  1898.  By  that  agreement  it  was  provided  that  "Spain 
will  relinquish  all  claim  of  sovereignty  over  and  title  to  Cuba," 
and  tliat  the  respective  countries  would  each  appoint  commis- 
sioners to  meet  at  Paris  and  there  proceed  to  the  negotiation 
and  conclusion  of  a  treaty  of  peace.    30  Stat,  at  L.  1742. 

Commissioners  possessing  full  authority  from  their  respective 
Governments  for  that  purpose  having  met  in  Paris,  a  treaty  of 
peace  was  signicd  on  December  10,  1898,  and,  ratifications  hav- 
ing been  duly  exchanged,  it  was  proclaimed  April  11,  1890. 
30  Stat,  at  L.  1754. 

That  treaty  contained,  among  other  provisions,  the  following: 

"Art.  I.  Spain  relinquishes  all  claim  of  sovereignty  over  and 
title  to  Cuba.  And  as  the  island  is,  upon  its  evacuation  by 
Spain,  to  bo  occupied  by  the  United  States,  the  United  States 
will,  so  long  as  such  occupation  shall  last,  assume  and  discharge 
the  obligations  that  may  under  international  law  result  from  the 
fact  of  its  occupation,  for  the  protection  of  life  and  property." 

"Art.  XVI.  It  is  understood  that  any  obligations  assumed  in 
this  treaty  by  the  United  States  with  respect  to  Cuba  are  limited 
to  the  time  of  its  occupancy  thereof;  but  it  will,  upon  the  ter- 
mination of  such  occupancy,  advise  any  Government  established 
in  the  island  to  assume  the  same  obligations."  30  Stat,  at  L. 
1754-1761. 

On  the  13th  of  December,  1898,  an  order  was  issued  by  the 
Secretary  of  War  stating  that,  by  directio"  •.  of  the  President,  a 
division  tg  be  known  as  the  division  of  Cuba,  consisting  of  the 
geographical  departments  and  provinces  of  the  island  of  Cuba, 
with  headquarters  at  Havana,  was  created  and  placed  under  the 
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command  of  Major  General  John  R.  Brooke,  United  States 
Army,  who  was  required,  in  addition  to  his  command  of  the 
troops  in  the  division,  to  "exercise  the  authority  of  ]\Iilitary 
Govenior  of  the  island."  And  on  December  28,  1898,  General 
Brooke,  by  a  formal  order,  in  accordance  with  the  order  of  the 
Pi'csident,  assumed  command  of  that  division,  and  announced 
that  he  would  exercise  the  authority  of  Military  Governor  of 
the  island. 

On  the  1st  day  of  January,  1899,  at  the  palace  of  the  Span- 
i^^h  Govenier  General  in  Havana,  the  sovereignty  of  Spain  was 
formally  relinquished  and  General  Brooke  immediately  entered 
upon  the  full  exercise  of  his  duties  as  Military  Governor  of 
Cuba. 

Upon  assuming  the  positions  of  Military  Governor  and  ma- 
jor general  commanding  the  division  of  Cuba,  General  Brooke 
issued  to  the  people  of  Cuba  the  following  proclamation: 

"Coming  among  you  as  the  representative  of  the  President, 
in  furtherance  and  in  continuation  of  the  humane  purpose  M'itli 
which  my  country  interfered  to  put  an  end  to  the  distressing 
condition  in  this  island,  I  deem  it  proper  to  say  that  the  object 
of  the  present  Government  is  to  give  protection  to  the  people, 
security  to  person  and  property,  to  restore  confidence,  to  en- 
courage the  people  to  resume  the  pursuits  of  peace,  to  Ixiild  up 
wast©  plantations,  to  resume  commercial  traffic,  and  to  afford 
full  protection  in  the  exei'cise  of  all  civil  and  religions  right?. 
To  this  end  the  protection  of  the  United  States  Government  mIII 
be  directed,  and  eveiy  possible  provision  made  to  carry  out  these 
objects  through  the  channels  of  civil  administration,  aUhoiigh 
under  military  control,  in  the  interest  and  for  the  benefit  of  all 
the  people  of  Cuba  and  those  possessed  of  rights  and  property 
in  the  island.  The  civil  and  criminal  code  Avhich  prevailed 
prior  to  the  relinq\iishment  of  Spanish  sovereignty  will  remain 
in  force,  with  such  modifications  and  changes  as  may  from  time 
to  time  be  found  necessary  in  the  interest  of  good  government. 
The  people  of  Cuba,  without  regard  to  previous  affiliations,  are 
invited  and  urged  to  co-operate  in  these  objects  by  the  exercise 
of  moderation,  conciliation,  and  good-will  one  toward  another; 
and  a  hearty  accord  in  our  humanitarian  purposes  will  insure 
kind  and  beneficient  government.     The  Military  Governor  of 
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the  island  will  always  be  pleased  to  confer  with  those  who  may 
desire  to  consult  him  on  matters  of  public  interest." 

On  the  11th  day  of  January,  1899,  tlie  Military  Governor, 
"in  pursuance  of  the  authority  vested  in  him  by  the  President 
of  the  United  States,  and  in  order  to  secure  a  better  organiza- 
tion of  tho  civil  service  in  the  island  of  Cuba,"  ordered  that 
tliereafter  "tho  civil  government  shall  be  administered  by  four 
departments,  each  imder  the  charge  of  its  appropriate  secre- 
tary," to  bo  known,  respectively,  as  the  departments  of  state 
and  govemiuent,  of  finance,  of  justice  and  public  instruction, 
and  of  agriculture,  commerce,  industries  and  public  works,  each 
under  the  charge  of  a  secretary.  To  these  secretaries  "were 
transferred,  by  the  officers  in  charge  of  them,  the  various  bur- 
eaus of  the  Spanish  civil  government."  Subsequently,  by  order 
of  the  Military  Governor,  a  Supreme  Court  for  the  island  was 
created,  with  jurisdiction  throughout  Cuban  territory,  com- 
posed of  a  president  or  chief  justice,  six  associate  justices,  onoi 
fiscal,  two  assistant  fiscals,  one  secretary  or  chief  clerk,  two. 
deputy  clerks,  and  other  subordinate  employees,  with  adminis- 
trative functions,  as  well  as  those  of  a  coui't  of  justice  in  civil 
and  criminal  matters.  By  order  of  a  later  date,  issued  by  the 
Military  Governor,  the  jurisdiction  of  the  ordinary  courts  of 
criminal  jurisdiction  was  defined. 

Under  date  of  July  21,  1899,  by  direction  of  the  Military' 
Governor,  a  code  kno"\vn  as  the  Postal  Code  was  promulgated 
and  declared  to  be  the  law  relating  to  postal  affairs  in  Cuba. 
That  Code  abrogated  all  laws  then  existing  in  Cuba  inconsist- 
ent with  its  provisions.  It  provided  that  the  director  general 
of  posts  of  the  island  should  have  the  control  and  management 
of  the  department  of  posts,  and  prescribed  numerous  criminal 
offenses,  affixing  the  punishments  for  each.  It  is  not  disputed 
that  one  of  the  offenses  charged  against  Neely  is  included  in 
those  defined  in  the  Postal  Code  established  by  the  Military 
Governor  of  Cuba,  and  that  the  other  is  embraced  by  the  Penal 
Code  of  that  island  which  was  in  force  when  the  war  ensued 
with  Spain,  and  which  by  order  of  the  Military  Governor  re- 
mained in  force,  subject  to  such  modifications  as  might  be  found 
necessary  in  the  interest  of  good  government. 

On  the  13th  day  of  June,  1900,  the  present  Military  Gk)V- 
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omor  of  Cuba,  General  Leonard  Wood,  made  his  requisition 
upon  the  President  for  the  extradition  of  Neely  under  the  act 
of  Congress. 

The  facts  above  detailed  make  it  clear  that  within  tho  mean- 
ing of  the  act  of  June  G,  1900,  Cuba  is  foreign  territory.  It 
cannot  be  regarded,  in  any  constitutional,  legal,  or  international 
sense,  a  part  of  the  ten-itory  of  the  United  States. 

AVliile  by  the  act  of  April  25,  1898,  declaring  war  bctAvceu 
this  country  and  Spain  tho  President  was  directed  and  empow- 
ered to  use  our  entire  land  and  naval  forces,  as  Avell  as  the  mili- 
tia of  the  several  States,  to  such  extent  as  was  necessary  to  cam- 
such  act  into  effect,  that  authorization  was  not  for  the  pnrposo 
of  making  Cuba  an  integral  part  of  the  United  Stato.^,  Init  onlv 
for  tho  purpose  of  compelling  the  relinquishuicnt  by  Spain  of 
its  authority  and  government  in  that  island  and  the  withdrawal 
of  its  forces  from  Cuba  and  Cuban  waters.  Tho  legislative  and 
oxeciitive  branches  of  tho  Government,  by  the  joint  resolution  of 
April  20,  1S9S,  expressly  disclaimed  any  purpose  to  exorcise 
sovereignty,  jurisdiction,  or  control  over  Cuba  "except  fur  tlie 
pacification  thereof,"  and  asserted  the  determination  of  tho 
United  States,  that  object  being  accomplished,  to  leave  the  gov- 
ernment and  control  of  Cuba  to  its  own  people.  All  that  has 
been  done  in  relation  to  Cuba  has  had  that  end  in  view,  and,  so 
far  as  the  court  is  informed  by  the  public  history  of  the  rela- 
tions of  this  country  with  that  island,  nothing  has  been  done 
inconsistent  with  the  declared  object  of  the  war  with  Spain. 

Cuba  is  none  the  less  foi'cign  territory,  within  the  meaning' 
of  the  act  of  Congress,  because  it  is  under  a  Militaiy  Governor 
appointed  by  and  representing  the  President  in  the  work  of  as- 
sisting the  inhabitants  of  that  island  to  establish  a  government 
of  their  own,  under  which,  as  a  free  and  independent  people. 
they  may  control  their  own  affairs  without  interference  by  other 
nations.  The  occupancy  of  the  island  by  troops  of  the  United 
States  was  the  necessary  result  of  the  war.  That  result  could 
not  have  been  avoided  by  the  United  States  consistently  with  the 
principles  of  international  law  or  with  its  obligations  to  the  peo- 
ple of  Cuba. 

It  is  true  that  as  between  Spain  and  the  United  States — in- 
deed, as  between  the  United  States  and  all  foreign  nations— 
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Cuba,  upon  the  cessation  of  hostilities  with  Spain  and  after  the 
treaty  of  Paris,  was  to  be  ti*eated  as  if  it  were  conquered  teri'i- 
tory.  But  as  between  the  United  States  and  Cuba  that  island 
is  territory  held  in  trust  for  the  inhabitants  of  Cuba,  to  whom 
it  rightfully  belongs,  and  to  whose  exclusive  control  it  will  be 
surrendered  when  a  stable  Government  shall  have  been  estab- 
lished by  their  voluntary  action. 

In  his  message  tjo  Congress  of  December  6,  1S98,  the  Presi- 
dent said  that,  "as  soon  as  we  are  in  possession  of  Cuba;  and 
have  pacified  the  island,  it  will  be  necessary  to  give  aid  and  di- 
rection to  its  people  to  form  a  government  for  themselves,"  and 
that,  "until  there  is  complete  trancpnlity  in  the  islimd  and  a 
stable  government  inaugurated,  military  occupation  will  be  con- 
tinued." Xotliing  in  the  treaty  of  Paris  stands  in  the  way  of 
this  declared  object,  and  nothing  existed,  at  the  date  of  the  pas- 
sage of  the  act  of  June  6,  1900,  indicating  any  change  in  the 
policy  of  our  Government  as  defined  in  the  joint  resolution  of 
April  20,  1898.  In  reference  to  the  declaralion,  in  that  resolu- 
tion, of  the  purposes  of  the  United  States  in  relation  to  Cuba, 
the  President  in  his  anniial  message  of  December  5,  IS 99,  said 
that  the  pledge  contained  in  it  "is  of  the  highest  honorable  ob- 
ligation, and  must  be  sacredly  kept."  Indeed,  the  treaty  of 
Paris  contemplated  only  a  temporary  occupancy  and  control  of 
Cuba  by  the  United  States.  While  it  was  taken  for  granted  by 
the  treaty  that,  upon  the  evacuation  by  Spain,  the  island  would 
be  occupied  by  the  United  States,  the  treaty  provided  that,  "so 
long  as  such  occupation  shall  last,"  the  United  States  should 
"assume  and  discharge  the  obligations  that  may,  under  inter- 
national law,  result  from  the  fact  of  its  occupation  for  the  pro- 
tection of  life  and  property."  It  further  provided  that  any  ob- 
ligations assumed  by  the  United  States,  under  the  treaty,  with 
respect  to  Cuba,  were  "limited  to  the  time  of  its  occupancy 
thereof,"  but  that  the  United  States,  upon  the  termination  of 
such  occupancy,  should  "advise  any  government  established  in 
the  island  to  assume  the  same  obligations." 

It  cannot  be  doubted  that  when  the  United  States  enforced 
the  relinquishment  by  Spain  of  her  sovereignty  in  Cuba,  and 
determined  to  occupy  and  control  that  island  until  there  was 
complete  tranquility  in  all  its  borders  and  until  the  people  of 
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Cuba  had  created  for  themselves  a  stable  government,  it  suc- 
ceeded to  the  authority  of  the  displaced  government  so  far  at 
least  that  it  became  its  duty,  under  international  law  and  pend- 
ing the  pacification  of  the  island,  to  protect,  in  all  appropriate 
legal  modes  the  lives,  tho  liberty,  and  the  property  of  all  those 
Avho  submitted  to  tho  authority  of  the  representatives  of  this 
country.  That  duty  was  recognized  in  the  treaty  of  Paris;  and 
the  act  of  June  G,  1900,  so  far  as  it  applied  to  cases  arising  in 
Cuba,  Avas  in  aid  or  execution  of  that  treaty,  and  in  discharge 
of  the  obligations  iuiiiosed  by  its  provisions  upon  tlic  Unitcfi 
States.  Tho  power  of  Congress  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  as  well  as  tho  powers  enu- 
merated in  section  8  of  article  I.  of  the  Constitution  as  all 
others  vested  in  the  Government  of  the  United  States,  or  in  anv 
department  or  the  officers  thereof,  includes  the  power  to  enact 
such  legislation  as  is  apprrtpriate  to  give  efficacy  to  any  stipula- 
tions which  it  is  competent  for  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  to  insert  in  a  treaty  with  a 
foreign  power.  AVhat  legislation  by  Congress  could  be  more 
appropriate  for  tho  protection  of  life  and  property  in  Cuba, 
while  occupied  and  controlled  by  the  United  States,  than  legis- 
lation securing  the  return  to  that  island,  to  be  tried  by  its  con- 
stituted authorities,  of  those  who,  having  comniitcd  crimes 
there,  fled  to  this  country  to  escape  arrest,  trial,  and  punish- 
ment ?  !N^o  crime  is  mentioned  in  the  extradition  act  of  Juno 
6,  1900,  that  does  not  have  some  relation  to  the  safety  of  life 
and  property.  And  the  provisions  of  that  act  requiring  the  sur- 
render of  any  public  officer,  employee,  or  depositary  fleeing  to 
the  United  States  after  having  committed  in  a  foreign  country 
or  territory  occupied  by  or  under  the  control  of  'the  United 
States  the  crime  of  "embezzlement  or  criminal  malversation  of 
the  public  funds"  have  special  application  to  Cuba  in  its  pres- 
ent relations  to  this  country. 

We  must  not  be  understood,  however,  as  saying  that,  but  for 
the  obligation  imposed  by  the  treaty  of  Paris  upon  the  United 
States  to  protect  life  and  property  in  Cuba  pending  its  occu- 
pancy and  control  of  that  island.  Congress  would  have  been 
without  power  to  enact  such  a  statute  as  that  of  June  6, 1900, 
so  far  as  it  embraced  citizens  of  the  United  States  or  persons 
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found  in  tlio  United  States  who  had  committed  crimes  in  tho 
foreign  territory  so  occupied  and  controlled  by  tho  United 
States  for  temporary  purposes.  That  question  is  not  open  on 
this  record  for  examination,  and  upon  it  wo  express  no  opinion. 
It  is  quite  sufficient  in  this  case  to  adjudge,  as  we  now  do,  that 
it  was  competent  for  Coiigm^s,  by  legislation,  to  enforce  or  give 
efficacy  to  the  provisions  of  the  treaty  made  by  tho  United 
States  and  Spain  with  i-espcct  to  tho  island  of  Cuba  and  its  peo- 
ple. 

II.  It  is  contended  that  the  act  of  June  G,  1900,  is  unconsti- 
tutional and  void  in  that  it  does  not  seciire  to  tho  accused,  when 
surrciidcrcd  to  a  foreign  country  for  trial  in  its  tribunals,  all 
of  the  rights,  privileges,  and  innnunities  that  are  guaranteed  by 
the  Constitution  to  persons  charged  with  tho  commission  in  this 
country  of  crime  against  the  United  States.  Allusion  is  here 
made  to  tho  provisions  of  the  Federal  Constitution  relating  to 
theAvvit  of  habeas  corpus,  bills  of  attainder,  ex  post  facto  laws, 
trial  by  jury  for  crimes,  and  generally  to  tho  fundamental  guar- 
anties of  life,  liberty,  and  property  embodied  in  that  instru- 
ment. The  answer  to  this  suggestion  is  that  those  provisions 
have  no  relation  to  crimes  committee!  witho\it  the  jurisdiction 
of  the  United  States  against  tho  laws  of  a  foreign  country. 

Ill  connection  with  tlie  above  proposition,  we  are  reminded  of 
the  fact  that  the  appellant  is  a  citizen  of  the  United  States. 
But  such  citizenship  does  not  give  him  an  immunity  to  commit 
crime  in  other  countries,  nor  entitle  him  to  demand,  of  right, 
a  trial  in  any  other  mode  than  that  allowed  to  its  own  people  by 
the  country  whoso  laws  he  has  violated  and  from  whose  justice 
he  has  fled.  AVhen  an  American  citizen  commits  a  crime  in  a 
foreign  country,  he  cannot  complain  if  required  to  submit  to 
such  modes  of  trial  and  to  iuch  punishment  as  the  laws  of  that 
country  may  proscribe  for  its  own  people,  unless  a  different 
mode  bo  provided  for  by  treaty  stipulations  between  that  coun- 
try and  the  United  States.  By  the  act  in  question  the  appellant 
cannot  be  extradited  except  upon  the  order  of  a  judge  of  a 
court  of  the  United  States,  and  then  only  upon  evidei^^e  estab- 
lishing probable  cause  to  believe  him  guilty  of  the  offense 
charged ;  and  when  tried  in  the  country  to  which  he  is  sent,  he 
is  secured  by  the  same  act  "a  fair  and  impartial  trial" — ^not 
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necessarily  a  trial  according  to  the  mode  prescribed  by  this  coun- 
try for  crimes  committed  against  its  laws,  but  a  trial  accordinu 
to  the  modes  ostabllsbcd  in  the  country  whoro  tlio  crimo  was 
committed,  provided  such  trial  bo  lind  without  discrimination 
against  the  accused  because  of  his  American  citizenship.  In 
the  judgment  of  Congress  these  provisions  were  dconiod  adfi- 
quate  to  the  ends  of  justice  in  cases  of  persons  committing 
crimes  in  a  foreign  country  or  territory  "occupied  by  or  under 
the  control  of  the  United  States,"  and  subsequently  fleeing  to 
this  country.  Wo  cannot  adjudge  that  Congress  in  this  matter 
has  abused  its  discretion,  nor  decline  to  enforce  obcdionce  to  its 
will  as  expressed  in  the  act  of  Juno  0,  1900. 

III.  Another  contention  of  tho  appellant  is  that  as  Congresj, 
by  tho  joint  resolution  of  April  20,  1898,  declared  that  "the 
l)oople  of  Cuba  are,  and  of  right  ought  to  be,  free  and  independ- 
ent," and  as  peace  has  existed  since,  at  least,  the  military  forces 
of  Spain  cxacuatcd  Cuba  on  or  about  January,  1899,  the  occu- 
pancy and  control  of  that  island  under  tho  military  authority  of 
tho  United  States  is  without  warrant  in  tho  Constitution,  and 
an  unauthorized  interference  with  tho  internal  affairs  of  n 
friendly  power ;  consequently,  it  Is  argued,  the  appellant  should 
not  bo  extradited  for  trial  in  tho  courts  established  under  the 
orders  issued  by  the  ]\Iilitary  Governor  of  tho  island.  Tn  sup- 
port of  this  proposition  it  is  said  that  tho  United  States  recog- 
nized the  existence  of  tho  Republic  of  Cuba,  and  that  the  war 
with  Spain  was  carried  on  jointly  by  tho  allied  forces  of  tlio 
United  States  and  of  that  Republic. 

Apart  from  tho  view  that  it  is  not  competent  for  the  judiciary 
to  make  anj'  declaration  upon  the  question  of  the  length  of  time 
during  which  Cxiba  may  l)e  rightfully  occupied  and  controlled  by 
the  United  States  in  order  to  cfl'ect  its  pacification — it  being  the 
function  of  the  political  branch  of  the  Government  to  determine 
when  such  occupation  and  control  shall  coase,  and  therefore 
when  the  troops  of  tho  United  States  shall  be  withdra^vii  from 
Cuba — the  contention  that  the  United  States  recognized  the  ex- 
istence of  an  established  government  known  as  the  Republic  of 
Cuba,  but  is  now  using  its  military  or  executive  power  to  dis- 
place or  overthrow  it  is  withoiit  merit.  The  declaration  by 
Congress  that  the  people  of  Cuba  were,  and  of  right  ought  to 
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be  frco  nnd  independent,  was  not  intended  ns  a  recognition  of 
the  existence  of  an  organized  government  institnted  by  tlio  peo- 
ple of  that  island  in  hostility  to  the  government  maintained  by 
Spain.  Nothing  more  was  intended  than  to  express  the  thought 
(hat  the  Cubans  were  entitled  to  enjoy — to  use  the  language  of 
the  President  in  his  message  of  December  5,  1S97 — that  "meas- 
ure of  self-control  which  is  the  inalienable  right  of  man,  pro- 
tected in  their  right  to  reap  the  benefit  of  the  exhaustlcss  treas- 
ure of  tlieir  country."  In  the  same  message  the  President  said : 
"It  is  to  be  seriously  considered  whether  the  Cuban  insurrection 
possesses  beyond  dispute  tho  attributes  of  statehood,  whicli 
alone  can  demand  the  recognition  of  belligerency  in  its  favor. 
The  same  rcipiircmcnt  must  certainly  be  no  less  seriously  con- 
sidered Avlicu  the  graver  issue  of  recognizing  independence  is  in 
question."  Again,  in  his  message  of  April  11,  ISOS,  referring 
to  the  suggestion  that  tho  independence  of  the  Republic  of  Cuba 
should  be  recognized  before  this  country  entered  upon  war  witli 
Spain,  he  said:  ''Such  recogiiition  is  not  necessary  in  order  ti) 
enable  tho  United  States  to  intervene  and  pacify  the  islaaid. 
Toconiniit  this  country  now  to  the  recognition  of  any  i)articular 
government  in  Cuba  might  subject  us  to  embarrassing  condi- 
tions of  international  obligation  toward  the  organization  to  bo 
rcognized.  In  case  of  intervention  our  conduct  would  be  sub- 
ject to  tho  approval  or  disapproval  of  such  government.  We 
shoidd  bo  obliged  to  submit  to  its  dii'ection,  and  to  assume  to  it 
the  mere  relation  of  a  friendly  ally."  To  this  may  be  added 
the  significant  fact  that  the  first  part  of  tho  joint  resolution  as 
originally  reported  from  tho  Senate  committee  read  as  follows : 
"That  the  people  of  the  island  of  Cuba  are,  and  of  right  ought 
to  be,  free  and  independent,  and  tliat  the  govcnnnent  of  the 
United  States  hereby  recognizes  the  Bcpuhlic  of  Cuba  as  the 
Ime  and  lawful  government  of  the  island."  Eut  upon  full  con- 
sideration the  views  of  the  President  received  the  sanction  of 
Congress,  and  the  words  in  italics  were  stricken  out.  It  thus 
appears  that  both  the  legislative  and  executive  branches  of  the 
Government  concurred  in  not  recognizing  the  existence  of  any 
such  Government  as  the  Republic  of  Cuba.  It  is  true  that  tho 
co-operation  of  troops  commanded  by  Cuban  officers  was  ac- 
cepted by  the  military  authorities  of  the  United  States  in  its 
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efforts  to  overthrow  Spanish  fiuthority  in  Cuba.  Yet  from  the 
beginning  to  tke  end  of  the  war  the  supreme  authority  in  all 
military  operations  in  Cuba  and  in  Cuban  waters  against  Spain 
was  Avith  the  United  States,  and  those  operations  were  not  in 
any  sense  under  the  control  or  direction  of  the  troops  com- 
manded by  Ciiban  officers. 

Wo  are  of  opinion,  for  the  reasons  stated,  that  the  act  of  June 
C,  1900,  is  not  in  violation  of  the  Constitution  of  the  United 
States,  and  that  this  case  conies  within  the  provisions  of  tliat 
act.  The  court  below  having  found  that  there  was  probabb 
cause  to  believe  tlie  appellant  guilty  of  the  offenses  cbaro'cd 
the  order  for  his  extradition  was  proper,  and  no  ground  existed 
for  his  discharge  on  hahcas  corp\is. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


Ti:rli>'dkn  v.  A^ies. 

lh;4  U.  S.  270—22  Sup.  Ct.  Rep.  484— 4G  L.  Ed.  534—34  Chi.  L.  N.  225. 

Decided  February  24,  1902. 

ExTBAniTioN :  ♦  Habeas  corpus — Practice — Change  in  the  status  of  for- 
eign government — Continued  existence  of  treaty — Executive  and 
judicial  functions — Extradition  based  on  positive  law. 

1.  A  writ  of  habeas  corpus,  unlike  a  writ  of  error,  is  not  effective 

against  mere  irregularities;  but  operates  only  against  void  pro- 
ceedings and  illegal  imprisonments!. 

2.  The  statute  does  not  give  any  right  of  judicial  review  of  extradi- 

tion proceedings;  and  what  cannot  be  done  directly  can  not  indi- 
rectly through  a  writ  of  habeas  corpus;  but  the  court  may  "in- 
quire and  adjudge  whether  the  commissioner  acquired  jurisdic- 
tion of  the  matter,  by  conforming  to  the  requirements  of  tlie 
treaty  and  the  statute;  whether  he  exceeded  his  jurisdiction;  and 
whether  he  had  any  legal  or  competent  evidence  of  facts  before 
him,  on  which  to  exercise  a  judgment  as  to  the  criminality  of  the 
accused.  But  such  court  is  not  to  inquire  whether  the  legal  evi- 
dence of  facts  before  the  commissioner  was  sufficient  or  iusulB- 
cient  to  warrant  his  conclusion." 

3.  The  complaint  on  Its  face,  charging  extraditable  offenses;  and  the 

petitioner  having  failed  in  his  petition  and  in  his  traverse  to  the 
return,  to  set  out  the  necessary  documents  and  matters  of  fact 
to  show,  according  to  the  warrant  issued  In,  and  the  criminal 
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code  of  the  demanding  country,  the  matters  comi.lalned  of  are 
not  extraditable,  the  presumptions  are  against  him;  nor  is  he 
entitled  to  certiorari,  to  supply  the  insufficiencies. 

4  Tbe  question  as  to  the  existence  of  treaties  is  a  political  and  not 
a  judicial  question. 

6  The  treaty  with  the  Kingdom  of  Prussia,  entered  into  in  1852, 
being  continuously  recognized  in  diplomatic  relations  between  the 
United  States  and  the  Empire  of  Germany,  since  the  organiza- 
tion of  that  empire,  will  be  accepted  by  the  courts  as  continuing 
in  force. 

6.  "In  the  United  States  the  general  opinion  and  practice  have  been 
that  extradition  should  be  declined  in  the  absence  of  a  conven- 
tional or  legislative  provision. 

Appeal  from  the' District  Co\irt  of  the  United  States  from  an 
order  denying  a  dipchargo  upon  a  writ  of  habeas  corpus,  etc. 
Argued  in  the  Supreme  Court  January  6  and  7,  1902.  Af- 
finiied. 

Statement  by  Mr.  Chief  Justice  Fuller: 

Angiist  15,  A.  D.  1901,  Dr.  Walther  Wever,  Imperial  Ger- 
man Consul  at  Chicago,  filed  his  complaint  before  ^fark  A. 
Foote,  Esq.,  a  commissioner  of  the  United  States  in  and  for  the 
Xorthem  District  of  Illinois,  and  specially  authorized  to  issue 
warrants  for  the  apprehension  of  fugitives  from  justice  of  for- 
eign Government,  stating  that  he  was  "the  duly  accredited  offi- 
cial agent  and  representative  of  the  German  Empire  at  Chicago 
and  also  the  Kingdom  of  Prussia,  forming  a  part  of  said  German 
Empire,"  and  charging  that  one  Gerhard  Terlinden,  alias  Theo- 
dor  Graefc,  a  subject  of  the  Kingdom  of  Prussia,  did,  within 
the  first  six  months  of  tlie  year  11101,  ''commit  witliin  the  juris- 
diction of  the  said  Kingdom  of  Prussia  various  crimes  of  for- 
gery and  counterfeiting  and  the  utterance  of  forged  papers," 
in  tliat  as  a  director  of  tlic  Gerhard  Terlinden  Stock  Company, 
organized  and  doing  business  in  said  Kingdom,  said  Terlinden 
forged  and  counterfeited  certain  certificates  of  the  stock  of  said 
company  amounting  to  about  a  million  and  a  half  of  marks,  and 
put  out,  uttered,  and  disposed  of  the  same  to  Robert  Suermont 
of  the  city  of  Aachen,  Prussia;  the  Amsterdamsche  Bank, 
Xethcrlands ;  the  Disconto  Gesellschaft,  a  corporation  doing 
business  in  Perlin,  Prussia ;  and  other  persons  and  corporations, 
with  felonious  intent  to  cheat  and  defraud  them  respectively. 
The  complaint  further  charged  that  Terlinden  was  at  the  time 
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of  committing  said  crimes  a  resident  of  the  city  of  Duisbni-w 
and  a  citizen  of  said  Kingdom  of  Prussia ;  that  he  was  a  fugi- 
tive from  said  Kingdom ;  that  on  or  about  the  1st  day  of  July, 
1901,  he  fled  into  the  jurisdiction  of  the  Unitofl  '^'  ,^,f 
America  j'or  the  purpose  of  seeking  an  asylum  tin  ,,i ;  that  he 
was  now  said  to  he  concealed  within  the. Northern  District  of 
Illinois  or  in  the  Eastern  District  of  Wisconsin;  and  that  the 
crimes  with  which  he  was  charged  were  crimes  embraced  -withih 
iho  treaty  of  extradition  between  the  United  States  and  the 
Kingdom  of  Prussia,  concluded  on  the  16th  day  of  June,  1852, 
and  ratified  May  30,  1853. 

It  was  therefore  prayed  that  a  warrant  be  issued  for  he  np- 
prohcn^iou  and  commitment  of  Tcrlinden  "in  order  that  the 
evidence  of  his  criminality  may  be  inquired  into,  and  the  said 
Gerhard  Terlindcn,  alias  Theodor  Graefe,  may  be  extradited 
and  delivered  up  to  the  justice  of  the  said  Kingdom  of  Prussia, 
in  accordance  with  the  stipulations  of  said  treaty  and  the  acts 
of  Congress  passed  in  pursuance  thereof." 

The  complaint  was  duly  verified  and  the  commissioner  issued 
his  warrant,  which  was  placed  in  the  hands  of  John  C.  Ames, 
United  States  ]\rarshal  in  and  for  the  Xortliorn  District  of  Illi- 
nois, and  Terlindcn  was  apprehended  and  held  to  be  dealt  with 
according  to  law. 

Subsequently  and  on  September  25,  1901,  Dr.  A^  ever,  in  his 
capacity  aforesaid,  made  another  complaint  before  the  commis- 
sioner, charging  (1)  the  forging  of  a  large  number  of  stock  cer- 
tificates of  the  Gerhard  Terlindcn  Stock  Company;  (2)  utter- 
ing said  stock  certificates,  avcU  knowing  them  to  bo  forged; 
(3)  forging  and  counterfeiting  the  steel  stamp  of  the  Royal 
Prussian  revenue  office  at  Duisburg,  Prussia;  (-1)  iiii|)rint!ng 
said  foi'ged  steel  stamp  upon  the  forged  certificates  of  stock  so 
as  to  make  it  appeal  that  the  tax  required  by  the  Prussian  rev- 
eiuie  law  had  been  paid  on  said  certificates  issiied  by  the  com- 
pany in  said  Kingdom,  and  thus  to  give  said  forged  certificates 
the  appearance  of  genuineness;  (5)  uttering  forged  certificates 
of  stock  with  said  forged  stamp  thereon;  (6)  forging  the  ac- 
ceptance of  one  Heinrich  Schulte  to  a  certain  draft  for  9,582 
marks  and  35  pfennings,  and  uttering  the  same;  (7)  forging 
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the  acceptance  of  one  Wilhelm  Seven  to  two  certain  drafts  for 
the  sums  of  2G,250  marks  and  of  25,912  marks  and  45  pfen- 
nings, respectively,  and  uttering  the  same ;  or  causing  all  these 
things  to  bo  done;  "contrary  to  the  laws  of  the  Kingdom  of 
Pnissia." 

It  was  stated  that  these  several  crimes  were  fully  shown  by 
tlie  testimony  of  a  number  of  witnosscs  heard  before  the  examin- 
ing jiulgc  of  the  Landgericht  at  Duisburg  in  the  Kingdom  of 
Prussia,  "a  court  of  competent  jurisdiction  in  which  the  matter 
of  the  penal  investigation  instituted  against  the  said  Gerhard 
Terlinden,  alias  Theodor  Graefc,  is  now  pending  in  order  that 
he  may  answer  for  said  several  crimes ;"  and  with  the  complaint 
were  submitted  copies  of  the  depositions  of  the  witnesses  to- 
gether with  a  copy  of  the  warrant  of  arrest  issued  by  that  court 
against  Terlinden,  "and  of  the  provisions  of  the  Penal  Code 
of  the  Gcnnan  Empire  applicable  to  said  several  crimes  and 
providing  punishment  therefor,"  all  of  which  were  duly  authen- 
ticated; and  also  a  verified  English  translation  thereof.  This 
second  complaint  also  showed  that  the  crimes  charged  wei*e  com- 
mitted within  the  jurisdiction  of  the  Kingdom  of  Prussia;  and 
that  Terlinden  was,  at  the  time  of  committing  the  same,  a  sub- 
ject of  that  Kingdom;  and  the  commissioner  in  accordance  witli 
the  prayer  of  the  complaint  issued  another  warrant,  which  was 
served  on  Terlinden  the  following  day,  he  being  discharged 
from  arrest  on  the  first  warrant.  On  the  17th  of  October,  be- 
fore any  evidence  was  taken  before  the  commissioner,  Terlinden 
presented  to  the  District  Court  of  the  United  States  for  the 
Xortliern  District  of  Illinois  his  petition  praying  for  a  writ  of 
habeas  corpus  on  the  following  grounds : 

"1.  Xo  treaty  or  convention  for  the  extradition  of  fugitives 
from  justice  exists  between  the  United  States  and  the  Geraian 
Empire. 

"2.  That  the  treaty  or  convention  for  the  extradition  of  fugi- 
tives from  justice  concluded  l)etwcen  the  United  States  and  the 
Kingdom  of  Prussia  on  the  IGth  day  of  June,  1852,  and  ratified 
May  30,  A.  D.  1853,  was  terminated  by  the  creation  of  the  Ger- 
man Empire  and  the  adoption  of  the  Constitution  of  said  Em- 
pire in  A.  D.  1871,  and  that  no  treaty  or  convention  for  the  ex- 
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tradition  of  fugitives  from  justice  has  been  concluded  between 
the  United  States,  on  the  one  part,  and  the  Kingdom  of  Prussia 
or  the  Gei-man  Empire,  on  the  other,  since  said  time. 

*'3.  Said  comphaint  does  not  charge  an  extraditable  oflfenae 
under  the  provisions  of  the  treaty  of  1852,  concluded  between 
the  United  States  and  Prussia  and  other  German  States,  were 
said  treaty  still  in  force  and  of  binding  effect. 

"4.  Your  petitioner  is  not  guilty  of  any  extraditable  offenso 
nndov  the  provisions  of  said  treaty  of  1852,  were  said  treaty  still 
in  force  and  of  binding  efrect. 

"5.  All  proceedings  had  or  attempted  to  be  had  before  said 
commissioner  under  said  complaint  and  warrant  are  illegal, 
void,  and  without  authority  in  law  because  said  commissioner 
did  not  have  jurisdiction  over  the  person  of  this  petitioner." 

The  writ  of  habeas  corpus  was  issued  and  the  marshal  for 
the  l^orthern  District  of  Illinois  filed  his  return  October  21, 
sotting  forth  that  he  "arrested  said  petitioner  within  ^aid  dis- 
trict on  the  2Gth  day  of  September,  1901,  upon  a  warrant  duly 
issued  by  Hark  A.  Foote,  a  United  States  Commissioner  espe- 
cially appointed  and  authorized  by  the  District  Court  of  the 
United  States  for  the  Xortbern  District  of  Illinois  to  boar  ap- 
plications for  extradition  and  to  issue  Avarrants  therefor,  -which 
said  Avarrant  was  duly  issued  by  said  commissioner  upon  a  com- 
plaint duly  made  by  Waltlier  Wever,  Imperial  Gennan  Consul 
at  Chicago  as  representative  of  the  Kingdom  of  Prussia,  charg- 
ing said  Gerhai'd  Terlinden,  who,  it  appears,  falsely  assumed  in 
this  country  the  name  of  Theodor  Graefe,  with  having,  as  a 
subject  of  the  Kingdom  of  Prussia  and  within  the  jurisdiction 
of  the  said  Kingdom,  committed  the  crimes  of  forgery,  counter- 
feiting, and  the  utterance  of  forged  instruments,  and  with  being 
a  fugitive  from  justice  of  said  Kingdom  of  Prussia.     .     .     ." 

The  matter  was  brought  on  for  bearing  October  21,  and  after 
arguments  of  counsel  the  court  gave  leave  to  present  briefs  and 
adjourned  the  bearing  to  October  28.  On  this  day  the  relator 
filed  with  the  clerk  of  the  court  a  ti'averse,  reciting  that  with 
the  complaint  of  September  26  there  were  filed  "copies  of  the 
original  testimony  and  translations  of  the  same  contained  in  the 
depositions  taken  before  certain  court  oflicials  in  the  Empire  of 
Germany,  relative  to  the  alleged  offenses  with  which  said  com- 
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plaint  charges  your  petitioner ;  that  the  said  complaint  refers  to 
said  depositions  so  filed  in  words  following,  to  wit:"  (Then  set- 
ting forth  the  passages  of  the  complaint  to  the  effect  that  Dr. 
Wever  therewith  submitted  "to  the  commissioner  and  files  with 
this  complaint  a  copy  of  all  depositions  of  witnesses  taken  in 
said  matter,  together  with  a  copy  of  the  warrant  of  arrest  issued 
l)v  said  court  against  the  said  Gerhard  Terlinden,  alias  Theodor 
Graefe,  and  of  the  privisions  of  the  Penal  Code  of  the  German 
Empire  applicable  to  said  several  crimes  and  providing  punish- 
ment therefor.") 

The  traverse  then  continued : 

"Tliat  the  provisions  of  the  Criminal  Code  of  the  German 
Empii'o  applicable  to  the  facts  and  circumstances  of  this  case 
as  shown  by  the  evidence  hereto  annexed  are  sections  240,  47, 
49,  1st  paragraph ;  section  3G0,  4tli  and  5th  paragraphs ;  sec- 
tion 275  and  section  r»G  of  the  Code  of  Criminal  Procedure,  also 
section  2I]4  of  the  Civil  Code,  a  correct  translation  of  which 
sections  are  hereto  annexed  and  marked  Exhibit  'B'  and  made  a 
part  thereof. 

"That  said  depositions  so  filed  do  not  show  or  tend  to  show 
that  your  petitioner  is  guilty  of  any  extraditable  oftense;  that 
a  copy  of  said  deposition  so  referred  tc  in  said  complaint  and 
heretofore  filed  with  said  commissioner  is  hereto  attached 
marked  Exhibit  *A'  and  made  a  part  of  this  traverse. 

"^\^lcrefore  your  petitioner  prays  that  the  return  of  the 
United  States  Marshal  herein  be  dismissed  and  your  petitioner 
discharged." 

Copies  of  depositions  were  attached  to  the  alleged  traverse; 
Imt  no  copy  of  the  warrant  of  arrest  issued  by  the  court  at  Duis- 
hurg,  or  of  the  provisions  of  the  Penal  Code  atta'  hod  to  tha 
complaint. 

An  aliidavit  accompanied  the  traverse  to  the  effect  that  affiant 
as  an  expert  had  made  the  annexed  translations  of  certain  sec- 
tions and  parts  of  sections  of  the  German  Criminal  and  Civil 
Codes. 

October  29,  to  which  day  the  hearing  of  the  cause  had  been 
continued,  Terlinden  presented  a  petition  for  a  Avrit  of  cer- 
tiorari to  bring  before  the  court  ''for  its  consideration  the  depo- 
sitions, provisions  of  the  German  Criminal  Code  and  copy  of 
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the  original  warrant  issued  by  said  German  court  heretofore  re- 
ferred to." 

This  application  was  denied  by  the  District  Court,  October 
31,  and  the  court  ordered  "that  the  question  of  whether  since 
the  information  of  the  German  Empire  the  extradition  treaty 
concluded  between  the  Government  of  the  United  States  and 
the  Kingdom  of  Prussia  in  1852  is  still  in  force  or  abrogated 
by  the  Constitution  of  the  German  Empire,  be  submitted  to  the 
court  on  briefs  to  bo  filed,"  and  continued  the  hearing.  It  was 
also  ordered  "that  said  relator  be  remanded  to  the  custody  of 
tlio  marshal,  and  that  the  motion  to  stay  all  further  proceedings 
before  the  United  States  Commissioner  be  and  the  same  hereby 
is  denied." 

Thereafter,  on  November  5,  the  District  Court  entered  an 
order  finding  that  the  petitioner  was  lawfully  restrained  of  his 
lil)orty,  directing  the  petition  to  bo  dismissed,  and  remanding 
petitioner,  from  which  an  appeal  was  taken  to  this  court.  Er- 
rors were  assigned,  in  substance,  that  the  court  erred  in  declin- 
ing to  hold  that  no  treaty  exists  between  the  United  States  and 
the  Kingdom  of  Pmssia  or  the  German  Empire;  in  assuming 
the  existence  of  such  treaty ;  in  denying  the  right  to  introduce 
evidence  for  the  purpose  of  showing  that  no  extraditable  offense 
has  been  committed;  in  denying  tlie  application  for  a  certiorari; 
in  holding  that  the  record  showed  the  commission  of  an  extra- 
ditable offense. 


\n 


Messrs.  Albert  W.  May,  A.  C.  Umhreit,  and  Joseph  B.  Doc, 
for  appellant. 

Messrs.  William  Yoclce  and  William  Mannliardl,  for  appel- 
lee. 


Mr.  Oiief  Justice  Fuller  delivered  the  opinion  of  the  court: 
The  treaty  of  June  16,  1852,  between  the  Unite<l  States  and 
the  Kingdom  of  Prussia,  and  oti  er  States  of  tho  Germanic  Con- 
federation included  in  or  wh'.'li  might  accede  to  that  conven- 
tion, provided  that  the  parties  thereto  should,  upon  requisition, 
"deliver  up  to  justice  all  persons  who,  being  charged  with  the 
crime  of  murder,  or  assault  with  intent  to  commit  murder,  or 
piracy,  or  arson,  or  robbery,  or  forgery,  or  the  utterance  of 
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forged  papers,  or  the  fabrication  or  circulation  of  counterfeit 
money,  whether  coin  or  paper  money,  or  the  embezzlement  of 
public  moneys,  committed  within  the  jurisdiction  of  either 
party,  shall  seek  an  asylum,  or  shall  be  found  within  the  terri- 
tories of  the  other."    10  Stat,  at  L.  904,  966. 

Pursuant  to  section  5270  (a)  of  the  Revised  Statutes  (and  the 
acts  from  which  that  section  was  brought  forward),  complaint 
was  duly  made  before  a  commissioner  appointed  and  author- 
ized by  the  District  Court  of  the  United  States  for  the  ISTortli- 
ern  District  of  Illinois  to  hear  applications  for  extradition  and 
to  issue  warrants  therefor,  charging  Torlinden  with  having,  as  a 
subject  of  the  Kingdom  of  Prussia,  and  within  the  jurisdiction 
of  that  Kingdom,  committed  the  crimes  of  forgery,  counterfeit- 
ing, and  the  utterance  of  forged  instrumuits,  and  with  being 
a  fugitive  from  the  justice  of  said  Kingdom. 

The  complaint  charged  with  much  particularity,  among  other 
things,  tlie  forging  and  uttering  of  forged  stock  certificates  of 
the  Gerhard  Terlinden  Stock  Company;  the  forging  of  the  rev- 
enue stamp  of  the  German  Government  employed  by  the  Royal 
Prussian  Revenue  Office ;  and  the  forging  and  uttering  of  sev- 
eral enumerated  acceptances. 

Attached  to  the  complaint  and  referred  to  therein  were  duly 
authenticated  (&)  copies  of  certain  depositions  taken  before  the 
examining  judge  of  the  court  of  Duisburg,  Prussia,  in  which  an 
investigation  against  Terlinden,  tliat  he  might  answer  for  said 
several  crimes,  was  pending,  together  with  a  copy  of  the  warrant 
for  the  arrest  of  Terlinden  issued  by  that  court,  and  of  the  pro- 
visions of  the  Penal  Code  of  the  Gennan  Empire  applicable  to 
the  crinii's  in  question  and  providing  punishment  therefor. 

Tlie  ('(iinmissioner  issued  his  warrant  and  Terlinden  was  ap- 
prehended, whereupon  and  before  the  commissittner  had  entered 
upon  the  hearing,  Terlinden  ])etitioncd  and  obtained  from  the 
District  Court  the  writ  of  habeas  ccn'pus  under  consideration. 

The  settled  nilo  is  that  the  writ  of  habeas  corpus  cannot  per- 
form the  olHco  of  a  writ  of  error,  and  that,  in  extradition  pro- 
ceedings, if  the  committing  magistrate  has  jurisdiction  of  the 
subject  matter  and  of  the  accused,  and  the  offense  charged  is 
within  the  tenns  of  the  treaty  of  extradition,  and  the  magis- 
trate, in  arriving  at  a  decision  to  hold  the  accused,  has  before 
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him  competent  legal  evidcneo  on  which  to  exercise  his  judgment 
as  to  Avhether  the  facts  are  sufficient  to  establish  the  crirainalitv 
of  the  accused  for  the  purposes  of  extradition,  such  decision  can- 
not be  reviewed  on  habeas  corpus.  Ornelas  v.  liiiiz,  101  U.  S. 
502,  50S,  40  L.  Ed.  787,  789,  IG  Sup.  Ct.  Rep.  G89,  and  cases 
cited;  Bryant  v.  United  States,  167  U.  S.  104,  sab.  nom.  Ex 
parte  Bryant,  42  L.  Ed.  94,  17  Sup.  Ct.  Eep.  744. 

The  statute  in  respect  to  extradition  gives  no  right  of  review 
to  be  exercised  by  any  court  or  judicial  officer,  and  what  can- 
not be  done  directly  cannot  be  done  indirectly  tlirough  tlie  writ 
of  habeas  corpus.  The  court  iss\iing  the  writ  may,  however, 
"inquire  and  adjudge  whether  the  commissioner  acquired  juris- 
diction of  the  matter,  by  conforming  to  the  requirements  of  the 
treaty  and  the  statute;  whether  he  exceeded  his  jurisdiction; 
and  whether  he  had  any  legal  or  competent  evidence  of  facts 
before  him,  on  which  to  exercise  a  judgment  as  to  the  criminal- 
ity of  the  accused.  But  such  court  is  not  to  inquire  whether  tlie 
legal  evidence  of  facts  before  the  commissioner  was  sufficient  or 
insufficient  to  warrant  his  conclusion."  Bhitchford,  J.,  in  Be 
Stupp,  12  Blatchf.  501,  Fed.  Cas.  No.  13,503 ;  Oruclas  v.  Ruiz, 
101  U.  S.  508,  40  L.  Ed.  787,  10  Sup.  Ct.  Rep,  G80. 

By  section  754  of  the  Revised  Statutes  it  is  provided  tliat  tlio 
complaint  in  habeas  corpus  shall  set  forth  "the  facts  concernin;^ 
the  detention  of  the  party  restrained,  in  whose  custody  he  is 
detained,  and  by  virtue  of  what  claim  or  authority,  if  Ivnown;'' 
and  by  section  755  that  the  writ  shall  be  awarded  ''unless  it  ap- 
pears from  the  petition  itself  that  the  party  is  not  entitled 
thereto." 

On  the  face  of  the  complaint  extraditable  offenses  were 
charged  to  have  been  committed,  and  if  petitioner  desired  to  as- 
sert, as  he  now  does  in  argument,  that  it  appeared  from  the 
depositions  taken  before  and  the  warrant  of  arrest  issued  by  the 
court  at  Duisburg  and  the  provisions  of  the  Criminal  Code  that 
such  was  not  the  fact,  they  should  have  been  set  out.  Craer.ier 
V.  Washington,  1G8  U.  S.  128,  42  L.  Ed.  407,  18  Sup.  Ct. 
Rep.  1. 

And  this  clearly  must  be  so  where,  as  in  this  case,  the  writ 
is  issued  and  petitioner  undertakes  to  traverse  the  return.    Tho 
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return  was  that  Terlinden  was  arrested  and  held  by  virtue  of 
warrants  of  arrest  and  of  commitment  issued  by  the  commia- 
sioncr,  under  the  extradition  acts,  against  Terlinden  as  a  fugitive 
from  the  justice  of  Prussia,  and  charged  with  the  commission  of 
crimes  embraced  by  the  treaty  of  extradition  with  that  King^ 
(lorn ;  and  copies  of  the  warrants  were  attached  as  part  thereof. 
Tho  alleged  traverse  referred  to  the  complaint  and  annexed 
copies  of  the  depositions  filed  with  it,  but  did  not  annex  a  copy 
of  the  warrant  of  arrest  issued  by  the  court  at  Duisburg,  or  of 
the  provisions  of  the  Penal  Code  made  part  of  tho  complaint ; 
and  aho  annexed  certain  sections  and  paragraphs  of  tho  Crim- 
inal Code  of  tho  German  Empire,  and  of  tho  Code  of  Criminal 
Procedure,  and  of  the  Civil  Code,  as  applicable  to  "the  facts 
and  circnmstauccs  of  the  case,"  and  then  alleged  that  the  depo- 
sitions did  not  show  or  tend  to  show  guilt  of  an  extraditable  of- 
fense. 

This  was  manifestly  insufficient.  Petitioner  could  not  select 
a  portion  of  tho  documents  accompanying  tho  complaint  and 
ask  the  court  to  sustain  his  conclusions  of  law  therein.  Nor 
could  he  subsequently  supply  the  inadequacy  of  the  traverse  by 
&  certiorari,  which  could  do  no  more,  if  it  could  bo,  in  any  view, 
properly  issued  at  that  stage  of  tho  procccdiug-s,  tJian  bring  up 
what  he  should  have  furnished  in  tho  first  instance. 

Generally  speaking,  "whether  an  extraditable  crime  has  beeni 
committed  is  a  question  of  mixed  law  and  fact,  but  chiefly  of 
fact,  and  the  judgment  of  the  magistrate  rendered  in  good  faith 
on  legal  evidence  that  the  accused  is  guilty  of  the  act  charged, 
and  that  it  constitutes  an  extraditable  crime,  cannot  be  reviewed 
on  the  weight  of  evidence,  and  is  final  for  the  purposes  of  the 
preliminary  examination  unless  palpably  erroneous  in  law." 
IGl  U.  S.  509,  40  L.  Ed.  789,  IG  Sup.  Ct.  Rep.  691. 

Necessarily  this  is  so,  for  where  jurisdiction  depends  on  tho 
merit?,  the  decision  is  not  open  to  collateral  attack  involving  a 
retrial,  although  if  on  the  whole  record  the  findings  are  contra- 
dicted, the  inquiry  as  to  lack  of  jurisdiction  may  be  entertained. 

In  this  case  the  writ  of  habeas  corpus  was  issued  before  tho 
examination  by  the  commissioner  had  been  entered  upon,  and 
hk  jurisdiction  was  the  only  question  raised.    If  he  had  juris- 
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diction,  the  District  Court  could  not  interfere,  and  ho  had  juris- 
diction  if  there  ■was  a  treaty  and  tlie  commission  of  extraditable 
offenses  was  charged. 

But  it  is  said  that  the  offenses  complained  of  were  not  extra- 
ditable because  their  comu?isaion  were  averred  to  be  "contrary 
to  the  laws  of  Prussia,"  whereas  tlio  criminal  laws  as-crted  to 
have  been  violated  were  those  of  the  German  Empire,  and  Prus- 
sia had  no  criminal  laws  dealing  with  such  ofronses.  llonce  it 
is  argued  that  the  commissioner  had  no  jurisdiction,  Ixjciuiso  if 
an  extradition  treaty  existed  it  was  with  Prussia,  and  not  with 
the  Gerinan  Empire;  and  if  any  crime  was  committed,  it  was 
against  the  German  Empire  and  not  Prussia. 

It  is  true  that  by  article  2  of  the  Constitution  of  the  German 
Empire  it  was  provided  that,  "within  this  tei-ritoiy  the  Empire 
shall  have  the  right  of  legislation  according  to  the  ])rovision3  of 
this  Constitution,  and  the  laws  of  the  Empire  sliall  take  pre- 
cedence of  those  of  each  individual  State." 

And  by  article  4:  *'The  following  matters  shall  l)e  under  tlio 
supervision  of  the  Empire  and  its  legislation :  .  .  . 
13.  General  legislation  regarding  the  law  of  obligations,  crim- 
inal law,  commercial  law,  and  the  law  of  exchange;  likewise 
judicial  proceedings." 

Counsel  for  petitioner  states  in  his  brief  that  on  -Tamiary  1, 
1872,  the  Gennan  Imperial  Code  wont  into  effoct,  oiiilwacing 
provisions  as  to  the  crime  of  forgery  "contained  in  sections  267, 
2G8,  140,  and  141),  the  very  sections  quoted  in  the  depositions 
filed  with  the  amended  complaint."  Counsel  for  respondent 
agrees  with  this  except  that  he  includes  sections  or  paragraph 
147  and  270.  All  these  are  given  below  as  furnished  by  coun- 
sel for  respondent. (c)  And  see  Drage's  Criminal  Code  of  tlio 
German  Empire,  227,  2C6.  The  traverse  set  up  that  there 
were  filed  with  the  complaint  "a  copy  of  all  depositions  taken 
in  said  matter,  together  with  a  copy  of  the  warrant  of  arrest 
issued  by  said  court  against  the  said  Gerhard  Terlinden, 
alias  Theodor  Graefe,  and  of  the  provisions  of  the  Penal 
Code  of  the  German  Empire  applicable  to  said  several  crimes 
and  providing  punishment  therefor."  The  traverse  did  not  set 
forth  the  warrant  of  arrest  or  the  provisions  of  the  Code  re- 
ferred to,  and  merely  attached  certain  other  provisions  which  it 
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wn3  averred  were  applioaMe.  Tlio  prosinnptions  were  against 
ii.^titioner,  apai't  from  which  accepting  tho  admissions  of  coun- 
sel oxtraditahlo  offenses  were  charged,  if  tho  laws  quoted  ap- 
plied, as  wo  think  cannot  he  denied.  Wo  aro  nnaldo  to  perceive 
that  these  laws  wore  not  the  laws  of  Prussia,  although  j)rescrihcd 
hy  imperial  authority,  and  tho  record  discloses  that  thoy  woro 
being  adniinistercd  as  such,  in  Prussia,  by  tho  Koyal  Priissian 
Circuit  Court  at  Duislmrg.  Tho  inquiry  into  the  source  of  tho 
laws  of  tho  demand  ing  Covcrnment  is  not  material,  and  tho  ob- 
jection is  untcnaldo. 

It  is  obvious  that  tho  District  Court  could  not  remove  tho  case 
from  the  conunissionor  by  virtue  of  tho  writ  of  habeas  corpus, 
and  that  the  court  righlly  declined  to  hear  evidence,  to  grant 
tho  ccrliorari,  or  to  interfere  with  the  progress  of  tho  case.  This 
brings  us  to  the  real  question,  namely,  tho  denial  of  tho  exist- 
ence of  a  treaty  of  extradition  between  tho  United  Stiitos  and 
the  Kingdom  of  Prussia,  or  tho  Gcnuan  Em])iro.  In  these  pro- 
ceedings the  application  was  made  by  the  official  representative 
of  both  the  Empire  and  tho  Kingdom  of  Prussia,  but  was  baaed 
on  tho  extradition  ti-eaty  of  1S52.  The  contention  is  that,  as 
the  residt  of  tho  formation  of  tho  German  Empire,  this  treaty 
has  been  terminated  by  operation  of  law. 

Treaties  are  of  different  kinds  and  terminable  in  different 
way-!.  The  nth  article  of  this  treaty  provided,  in  substance,  that 
it  shoidd  continue  in  force  until  1858,  and  thereafter  until  tho 
end  of  a  twelve  months'  notice  by  one  of  tho  parties  of  tho  in- 
tention to  terminate  it.  No  such  notice  has  ever  been  given, 
and  extradition  has  been  frequently  awarded  under  it  during 
the  entire  intervening  time.  , 

Undoubtedly  treaties  may  be  terminated  by  the  absorption  of 
powers  into  other  nationalities  and  the  loss  of  separate  existence, 
as  in  the  case  of  Hanover  and  Nassau,  which  became  by  con- 
quest incorporated  into  the  Kingdom  of  Prussia  in  1866.  Ces- 
sation of  independent  existence  rendered  the  execution  of  treat- 
ies impossible.  But  where  sovereignty  in  that  respect  is  not  ex- 
tijiguished,  and  the  power  to  execute  remains  unimpaired,  out- 
starding  treaties  cannot  be  regarded  as  avoided  because  of  im- 
possibility of  performance. 

This  treaty  was  entered  into  by  His  Majesty  the  King  of 
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Prussia  in  his  own  name  and  in  the  names  of  eighteen  other 
States  of  the  Germanic  Confederation,  including  the  Kingdom 
of  Saxony  and  the  free  city  of  Franlvfort,  and  was  acceded  to 
by  six  other  States,  inchiding  the  Kingdom  of  Wurtemburij, 
and  the  free  Hanseatic  city  of  Bremen,  biit  not  inchiding  the 
ITanseatic  free  cities  of  Hamburg  and  Lubeck.  The  war  be- 
tween Prussia  and  Austria  in  1866  resulted  in  the  extinction 
of  the  Germanic  Confederation  and  the  absorption  of  Hanover, 
llcsse  Cassel,  Nassau,  and  the  free  city  of  Frankfort,  by  Prus- 
sia. 

The  Xorth  German  Union  was  then  created  under  the  prae- 
sidiinn  of  the  Crown  of  Prussia,  and  our  minister  to  Berlin, 
George  Bancroft,  thereupon  recognized  officially,  not  only  the 
Prussian  Parliament,  but  also  the  Pai'liament  of  the  K^orth  Ger- 
man United  States,  and  the  collective  German  Customs  and 
Conmierce  Union,  upon  the  ground  that  by  the  paramount  Con- 
stitution of  the  iN^orth  German  United  States,  the  King  of  Prus- 
sia, to  whom  he  was  accredited,  was  at  the.  head  of  those  several 
organizations  or  institutions;  and  his  action  was  entirely  ap- 
proved by  this  Government.  INfessages  and  Documents,  Dcp.  of 
State,  1867-8,  Part  1,  p.  601 ;  Dip.  Correspondence,  Secretary 
Seward  to  Mr.  Bancroft,  Dee.  9,  1867. 

Febrixary  22,  1868,  a  treaty  relative  to  naturalization  was 
concluded  between  the  United  States  and  His  Majesty,  the  King 
of  Prussia,  on  behalf  of  the  North  German  Confederation,  the 
3d  article  of  which  read  as  follows:  **The  convention  for  the 
nnitual  delivery  of  criminals,  -fugitives  from  justice,  in  certain 
cases,  concluded  between  the  United  States  on  the  one  part  and 
.Prussia  and  other  States  of  Germany  on  the  other  part,  the 
sixteenth  day  of  June,  one  thousand  eight  hundred  and  fifty- 
two,  is  hereby  extended  to  all  the  States  of  the  North  German 
Confederation."  15  Stat.  at.  L.  615.  This  recognized  the 
treaty  as  still  in  force,  and  brought  the  Republics  of  Lubeck  and 
Hamburg  within  its  scope.  Treaties  were  also  made  in  that 
year  between  the  United  States  and  the  Kingdoms  of  Bavaria 
and  Wurtemburg,  concerning  naturalization,  which  contained 
the  provision  that  the  previous  convention  between  them  and 
the  United  States  in  respect  of  fugitives  from  justice  should  re- 
main in  force  without  change. 
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Then  came  the  adoption  of  the  Constitution  of  the  German 
Empire.  It  fomid  t>e  King  of  Prussia,  the  chief  executive  of 
the  Xorth  German  Union,  endowed  with  power  to  carry  into  ef- 
fect its  international  obligations,  and  those  of  his  Kingdom, 
and  it  perpetuated  and  confirmed  that  situation.  The  official 
promulgation  of  that  Constitution  recited  that  it  was  adopted 
instead  of  the  Constitution  of  the  K^orth  Gennan  Union,  and 
its  preamble  declared  that  "His  Majesty  the  King  of  Prussia, 
in  the  name  of  the  Xorth  German  Union,  His  Majesty  the 
King  of  Bavaria,  Ilis  ^AFajcsty  the  King  of  Wurtembiirg,  His 
Highness  the  Grand  Duke  of  Baden,  and  His  Eoyal  High- 
ness the  Grand  Duko  of  Hesse,  and  by  Rhine  for  those  parts 
of  the  Grand  Duchy  of  Hesse  which  are  situated  south  of  the 
Main,  conclude  an  eternal  alliance  for  the  protection  of  the 
territory  of  the  Confederation,  and  of  the  laws  of  the  same, 
as  well  as  for  the  pi'omotion  of  the  welfare  of  the  German  peo- 
ple." As  we  have  heretofore  seen,  the  laws  of  the  Empire  were 
to  take  precedence  of  those  of  the  individual  States,  and  it  was 
vested  with  the  power  of  general  legislation  in  respect  of  crimes. 

Article  11  reads:  "The  King  of  Prussia  shall  be  the  president 
of  the  Confederation,  and  shall  have  the  title  of  German  Em- 
peror. The  Emperor  shall  represent  the  Empire  among  nations, 
declare  war,  and  conclude  peace  in  the  name  of  the  same;  enter 
into  alliances  and  other  conventions  with  foreign  countries,  ac- 
credit ambassadors,  and  receive  them.  ...  So  far  as  treat- 
ies with  foi'cign  countries  refer  to  matters  which,  according  to 
article  IV.,  are  to  be  regulated  by  the  legislature  of  the  Empire, 
the  consent  of  the  Federal  Council  shall  be  required  for  their 
ratification,  and  tlie  approval  of  the  Diet  shall  be  necessary  to 
render  them  valid." 

It  is  contended  that  the  Avords  in  the  preamble  translated  "an 
eternal  alliance"  shoiild  read  "an  eternal  imion,"  but  this  is  not 
material,  for  admitting  that  the  Constitution  created  a  composite 
State  instead  of  a  system  of  confederated  States,  and  even  that 
it  was  called  a  confederated  Empire  rather  to  save  the  amour 
propre  of  some  of  its  component  parts  than  otherwise,  it  does  not 
necessa  rily  follow  that  the  Kingdom  of  Prussia  lost  its  identity 
as  such,  or  that  treaties  theretofore  entered  into  by  it  could  not 
be  performed  either  in  the  name  of  its  King  or  that  of  the  Em- 
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peror.  We  do  not  find  in  this  Constitution  any  provision  \vliich 
in  itself  operated  to  abrogate  existing  treaties  or  to  affect  the 
status  of  the  Kingdom  of  Prussia  in  that  regard.  Nor  is  there 
anything  in  the  record  to  indicate  that  outstanding  treaty  obli- 
gations have  been  disregarded  since  its  adoption.  So  far  from 
that  being  so,  those  obligations  have  been  faithfully  observed. 

And  without  considering  whether  extinguished  treaties  can  be 
renewed  by  tacit  consent  under  our  Constitution,  we  think  that 
on  the  question  whether  this  treaty  has  ever  been  terminated, 
governmental  action  in  respect  to  it  must  be  regarded  as  of  con- 
trolling importance.  During  the  period  from  1871  to  the  pres- 
ent day,  extradition  from  this  country  to  Germany,  and  from 
Germany  to  this  country,  has  been  frequently  granted  under  the 
treaty,  which  has  thus  been  repeatedly  recognized  by  both  Gov- 
ernments as  in  force.  Moore's  Report  on  Extradition  with  Ee- 
turns  of  all  Cases,  1890. 

In  1S89,  in  response  to  a  request  for  information  on  interna- 
tional extradition  as  practiced  by  the  Gennan  Government,  the 
Imperial  Foreign  Office  transmitted  to  our  Charge  at  Berlin  a 
memorial  on  the  subject  in  the  note  accompanying  which  it  was 
said :  "The  questions  referred  to,  in  so  far  as  they  could  not  be 
nniformly  answered  for  all  the  Confederated  Gernion  States 
have  been  answered  in  that  document  as  relating  to  the  case  of 
applications  for  extradition  addressed  to  the  Empire  or  Pima- 
sia."     It  was  stilted  in  the  memorial,  among  other  things: 

"In  so  far  as  by-laws  and  treaties  of  the  Empire  relating  to 
the  extradition  of  criminals,  provisions  which  bind  all  the  States 
of  the  union  have  not  been  made,  those  States  are  not  hindered 
from  independently  regulating  extradition  by  agrconients  with 
foreign  States,  or  by  laws  enacted  for  their  own  territory. 

"Of  conventions,  some  of  an  earlier,  some  of  a  later,  period, 
for  tbe  extradition  of  criminals,  entered  into  by  individual 
States  of  the  union  with  various  foreign  States,  there  exist 
a  numl)er,  and  in  particular  such  with  France,  the  Xetlierland^, 
Austria-Hungary,  and  Russia.  With  the  United  States  of 
America,  also,  extradition  is  regulated  by  various  ti'caties,  as, 
besides  the  treaty  of  June  IG,  1852,  which  applies  to  all  of  the 
States  of  the  former  North  German  Union,  and  also  to  Hesse, 
south  of  the  ]\Iain,  and  to  Wurtemburg,  tliere  exist  separate 
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treaties  with  Bavaria  and  Baden,  of  September  12,  1853,  and 
January  30,  1857,  respectively."    Moore's  Eoport,  93,  94. 

Tlnis  it  appears  that  the  Geraian  Government  has  officially 
reeo"Tiized,  and  continues  to  recognize,  the  treaty  of  June  16, 
1852,  as  still  in  force,  as  well  as  similar  treaties  with  other 
nicmberg  of  the  Empire,  so  far  as  the  latter  has  not  taken  spe- 
cific action  to  the  contrary  or  in  lieu  thereof.  And  see  Laband, 
Tas  Staatsrecht  des  Deutschen  Reiches  (1894),  122,  123,  124, 
142. 

It  is  out  of  the  question  that  a  citizen  of  one  of  the  German 
States,  charged  with  being  a  fugitive  from  its  justice,  should  be 
permitted  to  call  on  the  courts  of  this  country  to  adjudicate  the 
correctness  of  the  conclusions  of  the  Empire  as  to  its  powers 
and  the  powers  of  its  members,  and  especially  as  the  Executive 
Department  of  our  Government  has  accepted  those  conclusions 
and  proceeded  accordingly. 

The  same  is  true  as  respects  many  other  treaties  of  serioiis 
moment,  with  Prussia,  and  with  particular  States  of  the  Em- 
pire, and  it  would  be  singular,  indeed,  if  after  the  lapse  of  years 
of  performance  of  their  stipulations,  these  treaties  must  be  held 
to  have  terminated  because  of  the  inability  to  perfoim  during 
all  that  time  of  one  of  the  parties. 

In  the  notes  accompanying  the  State  Department's  compila- 
tion of  Treaties  and  Conventions  between  the  United  States 
and  Other  Powers,  published  in  1889,  Mr.  J.  C.  Bancroft  Davii 
treats  of  tlie  subject  thus: 

"The  establishment  of  the  German  Empire  in  1871,  and  the 
complex  relations  of  its  component  parts  to  each  other  and  to 
the  Empire,  necessarily  give  rise  to  questions  as  to  the  treaties 
entered  into  with  the  Xorth  German  Confederation,  and  with 
liKiny  of  the  States  composing  the  Empire.  It  cannot  be  said 
that  aiiv  fixed  rules  have  been  established. 

"Whoi'o  a  State  has  lost  its  separate  existence,  as  in  the  case 
of  Hanover  and  Xassau,  no  questions  can  arise. 

"Wliere  no  new  treaty  has  been  negotiated  with  the  Empire, 
the  treaties  with  the  various  States  which  have  preserved  a  sep- 
arate existence  have  been  resorted  to. 

"The  question  of  the  existence  of  the  extradition  treaty  with 
Bavaria  was  presented  to  the  United  States  District  Court,  on 
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the  application  of  a  person  accused  of  forgery  committed  in 
Bavaria,  to  be  discharged  on  habeas  corpus,  who  was  in  custody 
after  the  issue  of  a  mandate,  at  the  request  of  the  Minister  of 
Germany.  The  court  held  that  the  treaty  was  admitted  by  both 
Governments  to  be  in  existence. 

"Such  a  question  is,  after  all,  piircly  a  political  one." 

The  case  there  referred  to  is  that  of  Be  TJiomas,  12  Rlatclif. 
370,  Fed.  Cas.  Xo.  13,887,  in  which  the  continuance  of  the  ex- 
tradition treaty  with  Bavaria  was  called  in  question,  and  Mr. 
Justice  Blatchford,  then  District  Judge,  said : 

"It  is  further  contended,  on  the  part  of  Thomas,  that  the 
convention  with  Bavaria  was  abi'ogated  by  the  absorption  of 
Bavaria  into  the  German  Empire.  An  examination  of  the  pro- 
visions of  the  Constitution  of  the  German  Empii'e  docs  not  dis- 
close anything  which  indicates  that  then  existing  treaties  be^ 
twecn  the  several  States  composing  the  confederation  called  the 
German  Empire,  and  foreign  countries,  were  annulled,  or  to  be 
considered  as  abrogated. 

"Indeed,  it  is  difficult  to  see  how  such  a  treaty  as  that  between 
Bavaria  and  the  United  States  can  be  abrognted  by  the  action 
of  Bavaria  alone,  without  the  consent  of  the  United  States. 
"Where  a  treaty  is  violated  by  one  of  the  contracting  parties,  it 
rests  alone  with  the  inj"red  party  to  pronounce  it  broken,  the 
treaty  being,  in  such  casv.^  not  absolutely  void,  but  voidable,  at 
the  election  of  the  injured  party,  who  may  waive  or  remit  the 
infraction  committed,  or  may  demand  a  just  satisfaction,  the 
treaty  remaining  obligatory  if  he  chooses  not  to  come  to  a  rup- 
ture. 1  Kent,  Com.  174.  In  the  present  case  the  mandate  is- 
sued by  the  Government  of  the  United  States  shows  tbat  the 
convention  in  question  is  regarded  as  in  force  both  by  tlio  United 
States  and  by  the  Gorman  Empire,  represented  by  its  envoy, 
and  by  Bavaria,  represented  by  the  same  envoy.  The  applica- 
tion of  the  foreign  Government  was  made  through  the  i)ropci' 
diplomatic  representative  of  the  German  Empire  and  of  Ba- 
varia, and  the  complaint  before  the  commissioner  was  made  by 
the  proper  consular  authority  representing  the  German  Empire 
and  also  representing  Bavaria." 

We  concur  in  the  view  that  the  question  whether  power  re- 
mains in  a  foreign  State  to  carry  out  its  treaty  obligations  is  in 
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its  nature  political,  and  not  judicial,  and  that  the  co\irts  ought 
not  to  interfere  with  the  conclusions  of  the  political  department 
in  that  regard. 

Treaties  of  extradition  are  executory  in  their  character,  and 
fall  wilhiii  the  rule  laid  down  by  Chief  Justice  ^Marshall  in 
Foster  v.  Ncilson,  2  Pet.  314,  7  L.  ed.  435,  thus:  "Our  Consti- 
tution declares  a  treaty  to  be  the  law  of  the  land.  It  is,  conse- 
quently, to  be  regarded  in  courts  of  justice  as  equivalent  to  an 
act  of  the  legislature,  whenever  it  operates  of  itself  without  the 
aid  of  any  legislative  provision.  But  when  the  tenns  of  tho 
stipnlation  import  a  contract,  when  either  of  the  parties  engages 
to  perfonn  a  particular  act,  the  treaty  addresses  itself  to  the  po- 
litical, not  the  judicial,  department." 

In  Doe  ex  dem.  Clarh  v.  Braden,  16  How.  635,  14  L.  Ed. 
1090,  V  l.oTO  it  was  contended  that  so  much  of  the  ti'caty  of  Feb- 
ruary 22,  1  SI 9,  ceding  Florida  to  the  United  States,  as  annulled 
a  certain  land  grant,  was  void  for  want  of  power  in  the  King  of 
Spain  to  ratify  such  a  provision,  it  was  hold  that  whether  or  not 
the  King  of  Spain  had  power,  according  to  the  Constitution  of 
Spain,  to  anmil  the  grant,  was  a  political,  and  not  a  judicial, 
question,  and  was  decided  when  the  treaty  was  made  and  rati- 
fied. 

Mr.  Chief  Justice  Taney  said :  "The  treaty  is  therefore  a  law 
made  by  the  proper  authority,  and  tho  courts  of  justice  have  no 
right  to  annul  or  disregard  any  of  its  provisions,  unless  they 
violate  the  Constitution  of  the  United  States.  It  is  their  duty 
to  interpret  it  and  administer  it  according  to  its  terms.  And  it 
would  be  impossible  for  the  Executive  Department  of  the  Gov- 
ernment to  conduct  our  foreign  relations  with  any  advantage  to 
the  country,  and  fulfill  the  duties  Avhich  the  Constitiilion  has 
imposed  upon  it,  if  every  court  in  the  country  was  authorized  to 
inquire  and  decide  whether  the  person  who  ratified  the  treaty 
on  behalf  of  a  foreign  nation  had  the  power,  by  its  Constitu- 
tion and  laws,  to  nuike  the  engagements  into  which  he  entered." 

Extradition  may  be  sufficiently  defined  to  be  the  surrender  by 
one  nation  to  another  of  an  individiial  acciised  or  convicted  of 
an  offense  outside  of  its  own  territory,  and  within  the  territorial 
jurisdiction  of  the  other,  which,  being  competent  to  try  and  to 
punish  him,  demands  the  surrender. 
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In  the  United  States,  the  general  opinion  and  practice  have 
been  that  extradition  should  be  declined  in  the  absence  of  a  con- 
ventional or  legislative  provision.  1  !iIoore,  Extradition,  21; 
United  States  v.  Eausclicr,  119  U.  S.  407,  30  L.  ed.  425,  7  Sup. 
Ct.  Rep.  234. 

The  power  to  sun-ender  is  clearly  included  within  the  treaty- 
making  power  and  the  corresponding  power  of  appointing  and 
receiving  ambassadors  and  other  public  ministers.  Holmes  v. 
Jennison,  14  Pet.  569,  10  L.  ed.  593.  Its  exercise  pertains  to 
public  policy  and  governmental  administration,  is  devolved  on 
the  executive  authority,  and  the  warrant  of  surrender  is  issued 
by  the  Secretary  of  State  as  the  representative  of  the  President 
in  foreign  affairs. 

If  it  be  assumed  in  the  case  before  us — and  the  papers  pre- 
sented on  the  motion  for  a  stay  advise  us  that  such  is  the  fact— 
that  the  commissioner,  on  heaving,  deemed  the  evidence  suffi- 
cient to  sustain  the  charges,  and  certified  his  findings  iuul  the 
testimony  to  the  Secretary  of  State,  and  a  warrant  for  the  sur- 
render of  Terlinden  on  the  proper  requisition  was  duly  issued, 
it  cannot  be  successfully  contended  that  the  courts  could  prop- 
erly intervene  on  the  ground  that  the  treaty  under  which  l)oth 
Governments  had  proceeded  had  terminated  by  reason  of  the 
adoption  of  the  Constitution  of  the  German  Empire,  notwith- 
standing the  judgment  of  both  Governments  to  the  contrary. 

The  decisions  of  the  Executive  Department  in  matters  of  ex- 
tradition, Avithin  its  own  sphere,  and  in  accordance  with  the 
Constitution,  are  not  open  to  judicial  revision,  and  it  results 
that  where  proceedings  for  extradition,  regularly  and  constitu- 
tionally taken  under  the  acts  of  Congress,  are  pending,  they  can- 
lidt  be  put  an  end  to  by  writs  of  habeas  corpus. 

The  District  Court  was  right,  and  its  final  order  is  affirmed. 

Arr.  Justice  Harlan  did  not  hear  the  argument,  and  took  no 
;>  irt  in  the  decision  of  the  case. 

Marginal  citations  referred  to  in  opinion. 

(a)  Sec.  5270.  Wlienever  tliere  is  a  treaty  or  convention  for  extradi- 
tion bet',veen  tlie  Government  of  the  United  States  and  any  foreign  gov- 
ernment, any  justice  of  the  Supreme  Court,  circuit  judge,  district  judge, 
commissioner,  authorized  so  to  do  by  any  of  the  courts  of  the  United 
States,  or  judge  of  a  court  of  record  of  general  jurisdiction  of  any 
Ctate,  may,  upon  complaint  made  under  oath,  charging  any  person 
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found  within  the  limits  of  any  State,  district  or  territory,  with  having 
committed  within  the  jurisdiction  of  any  such  foreign  government  any 
of  thti  crimes  provided  for  by  such  treaty  or  convention,  issues  his  war- 
rant for  the  apprehension  of  the  person  so  charged,  that  he  may  be 
brought  before  such  Justice,  judge  or  commissioner,  to  the  end  that 
the  evidence  of  criminality  may  be  heard  and  considered.  If,  on  such 
hearing,  he  deems  the  evidence  sufficient  to  sustain  the  charge  under 
the  provisions  of  the  proper  treaty  or  convention,  he  shall  certify  the 
same,  together  with  a  copy  of  all  the  testimony  taken  before  him,  to 
the  Secretary  of  State,  that  a  warrant  may  issue  upon  the  requisition 
of  the  proper  authorities  of  such  foreign  government,  for  the  surren- 
der of  such  person,  according  to  the  stipulations  of  the  treaty  or  con- 
vention; and  he  shall  issue  his  warrant  for  the  commitment  of  the 
person  so  charged  to  the  proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made. 

(6)  Sec.  5271.  In  every  case  of  complaint  and  of  a  hearing  upon  the 
return  of  the  warrant  of  arrest,  any  depositions,  warrants  or  other 
papers  offered  in  evidence,  shall  be  admitted  and  received  for  the  pur- 
pose of  such  hearing  if  they  shall  be  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  received  as  evidence  of  the  criminality 
of  the  person  so  apprehended,  by  the  tribunals  of  the  foreign  country 
from  which  the  accused  party  shall  have  escaped,  and  copies  of  any 
such  depositions,  warrants  or  other  papers,  shall,  if  authenticated  ac- 
cording to  the  law  of  such  foreign  country,  be  in  like  manner  received 
as  evidence;  and  the  certificate  of  the  principal  diplomat  or  consular 
officer  of  the  United  States  resident  in  such  foreign  country  shall  be 
proof  that  any  such  deposition,  warrant  or  other  paper,  or  copy  there- 
of, is  authenticated  in  the  manner  required  by  this  section. 

(c)  2G7.  Whoever  with  unlawful  intent  forges  or  counterfeits  a 
domestic  or  foreign  public  instrument  or  such  a  private  instrument  as 
may  be  of  importance  for  the  purpose  of  proving  rights  or  legal  re- 
lations, and  makes  use  of  the  same  for  the  purpose  of  deception,  is 
punishable  with  imprisonment  for  forgery  of  instruments. 

2C8.  Forgery  of  an  instrument  made  by  anyone  with  the  intent  of 
obtaining  for  himself  or  another  a  pecuniary  gain,  or  to  inflict  injury 
upon  another,  is  punishable  as  follows: 

1.  When  the  instrurnent  is  a  private  instrument,  with  imprisonment 
in  the  penitentiary  up  to  five  years,  besides  which  a  fine  not  exceeding 
0,000  marks  may  be  imposed. 

2.  When  the  instrument  is  a  public  Instrument,  with  imprisonment 
ill  the  penitentiary  for  a  term  not  exceeding  ten  years,  besides  which 
a  fine  of  from  150  to  C.OOO  marks  may  be  imposed. 

In  case  of  mitigating  circumstances  Imprisonment  In  the  common 
jail  will  take  place,  Avhich,  in  the  case  of  forjrcry  of  a  private  instru- 
ment, shall  be  not  less  than  one  week,  and  in  the  case  of  forgery  of  a 
public  instrument,  not  less  than  three  months. 

In  addition  to  the  Imprisonment,  a  fine  not  exceeding  three  thousand 
marks  may  be  Imposed. 

14G.  Whoever  counterfeits  Inland  or  foreign  coin  or  paper  money  for 
the  purpose  of  using  such  counterfeited  money  as  genuine  or  otherwise 
to  put  it  in  circulation;  or  who,  with  like  intent,  gives  to  genuine 
money,  by  alteration  made  upon  the  same,  the  appearance  of  higher 
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value,  or  gives  to  invalidated  money  the  appearance  of  money  still  cur- 
rent, shall  he  punished  -with  imprisonment  in  the  penitentiary  for  not 
less  than  two  years.  Police  surveillance  is  also  admissible.  In  the 
case  of  mitigating  circumstances  Imprisonment  in  the  county  Jail  may 
he  provided. 

147.  The  same  penalty  extends  to  all  persons  who  circulate  the  money 
counterfeited  or  altered  by  them  with  the  above-mentioned  intent,  and 
also  to  such  persons  who  obtain  counterfeited  or  altered  money  and 
either  utter  the  same  or  bring  the  same  from  abroad  with  the  intent  of 
circulating  the  same. 

149.  Certificates  of  indebtedness  made  payable  to  the  liolder,  bank 
notes,  stock  certificates  or  preliminary  certificates  or  receliits  taklny 
their  place,  as  well  as  coupons  and  dividends  or  renewal  certificates 
thereto  belonging,  which  may  be  issued  by  the  Empire,  the  North  Ger- 
man Confederation,  a  State  of  the  Confederation,  or  a  foreign  State, 
or  by  any  other  community,  corporation,  company  or  private  person  au- 
thorized to  issue  such  papers,  are  deemed  equivalent  to  paper  money. 

270.  It  is  treated  as  equivalent  to  forgery  of  an  instrument  In  case 
anybody  makes  use  of  any  forged  or  altered  document,  knowing  the 
same  to  be  forged  or  altered,  with  intent  to  deceive. 

Notes  on  the  Law  of  Extradition  (by  J.  F.  G.).— The  extradition 
cases  reported  In  this  volume,  several  of  which  arc  from  the  highest 
judicial  tribunal  in  the  land,  cover  so  many  phases  of  that  branch  of 
the  law  that  a  few  suggestions  at  thla  place  will  be  sufncleut. 

Extradition  is  not  a  waiter  of  comity  hctivccn  the  United  Btatcs 
and  other  nations;  or  between  States  of  the  Union. — Whatever  Is  or 
may  have  been  the  practice  in  foreign  countries,  whore  the  doctrine  of 
King  and  subject  is  or  was  recognized,  no  extradition  can  lawfully  be 
granted,  by  either  National  or  State  authority,  within  the  territory 
of  the  United  States,  except  upon  positive  written  law.  The  organic 
character  of  our  National  and  State  Government  recognizes  the  right 
of  individual  freedom  superior  to  the  arbitrary  will  of  a  President  or 
Governor.  By  the  United  States  Constitution  the  States  are  denied  the 
functions  of  a  nation  in  international  or  interstate  matters;  except 
where  such  power  is  expressly  granted;  while  tho  United  States,  being 
created  by  the  Constitution,  is  limited  to  tho  powers  therein  granted 
to  it.  With  us,  international  extradition  is  l),;sod  on  the  dnlcjjateJ 
constitutional  power  of  the  National  Government  to  enter  into  treaties 
with  forei?rn  nations.  This  being  tho  sole  power,  tho  law  govpvniii' 
each  case  is  created  by,  and  limited  to,  the  provisions  of  some  treaty 
duly  ratified  and  pro-^laimed  in  accordance  with  the  Constitution. 
(This  is  subRtautially  the  rule  announced  in  Terlindcn  v.  Ames,  in  the 
pronent  Yohnr.e.) 

The  American  non-comity  doctrine  is  very  ably  reviewed  by  Mr. 
Gpe.tr  in  tlic  first  chapter  of  his  work,  entitled  "The  Law  of  Extradi- 
tion." He  reviews  the  subject  historically,  and  quotes  from  the  opin- 
ions of  various  attorney  generals,  as  well  as  courts,  sustaining  the 
doctrine  that  there  can  be  no  extradition  from  the  United  States  un- 
less it  is  authorized  by  treaty.  Among  the  authorities  he  cites  are  the 
loilowiii;;::  Itcsinihlica  v.  Longchamps  (1784),  1  Dall.  120;  Case  of 
William  Jones  (1797),  1  Op.  Att.  Gen.  68;  Sullivan's  Case  (1821),  1  Op. 
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Att.  Qen.  509;  Gaae  of  Two  Portuguese  Seamen,  2  Op.  Att.  Gen.  559; 
Application,  of  Chevalier  Huygens,  2  Op.  Att.  Gen.  452;  De  Witt's  Case, 
3  Op.  Att.  Gen.  6G1;  M'ing'a  Case,  6  Op.  Att.  Gen.  85;  Case  of  a  De- 
fcrter  from  the  Danish  Ship  Sago,  6  Op.  Att.  Gen.  155;  Hamilton's 
Case,  6  Op.  Att.  Gen.  431;  Commonwealth  v.  Deacon  (1823),  10  Serg. 
&  Rawle,  125;  United  States  v.  Davis  (1837),  2  Sumn.  482;  Case  of 
Jose  Ferreira  Dos  Santos,  2  Brock.  493;  Matter  of  the  British  Pris- 
oners (1845),  1  Woodb.  &  Minot,  06;  Adriance  v.  Lagrave,  59  N.  Y.  110; 
Commomccalth  v.  Haiocs,  17  Albany  Law  Jour.  325;  Matter  of  Met::ger, 
5  How.  (U.  S.)  176;  Holmes  v.  Jennison,  14  Pet.  540;  People  ex  rel. 
Francis  Barlow  v.  Curtis,  50  N.  Y.  321.  He  cites  as  a  single  exception 
Uaitcr  of  Daniel  Washburn  (1819),  4  Johns.  Ch.  105. 

So  strict  is  the  non-comity  doctrine  applied  to  interstate  extradi- 
tion that  it  has  been  held  (Hyatt  v.  People,  present  volume)  that  even 
clause  2,  section  2,  article  4,  of  the  United  States  Constitution,  which 
reads;  "A  person  charged  in  any  State  with  treason,  felony  or  other 
crime,  who  r.hall  flee  from  justice,  and  be  found  in  another  State,  shall 
on  demand  of  the  executive  authority  of  the  State  from  which  he  fled, 
be  delivered  up  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime,"  does  not,  of  itself,  give  the  right  to  remove  a  fugitive  from 
one  States  to  another,  but  that  it  requires  the  action  of  Congress  to 
put  the  constitutional  provision  in  operation. 

Ex  parte  Morgan,  20  Fed.  Rep.  298,  is  an  instructive,  interesting  and 
leading  case  upon  the  law  of  extradition.  Upon  a  requisition  of  the 
principal  chief  of  the  Cherokee  Nation  for  the  surrender  of  Frank 
Morgan,  the  Governor  of  Arkansas  issued  his  executive  warrant. 
Morgan  having  been  arrested  upon  the  warrant,  applied  to  the  United 
States  District  Court  for  a  writ  of  habeas  corpus.  The  court  gave  a 
very  able  review  of  the  provisions,  both  of  the  Constitution  and  of  the 
act  of  Congress,  i.nd  held  that  an  Indian  Tribe  was  not  either  a  State 
or  Territory  within  the  meaning  of  the  law  regulating  extradition  of 
fugitives  from  ivistice.    The  court  in  part  said: 

"I  have  no  concern  with  the  morality  or  public  policy  of  this  case. 
From  the  state  of  the  case,  I  am  called  on  to  consider  it  from  a  purely 
legal  standpoint,  and  to  view  it  as  a  naked,  simple  legal  question.  It 
is  true  that  in  the  construction  of  a  l^.'v,  where  there  is  doubt  as  to 
the  purpose  to  be  subserved  by  the  lav  riaker,  we  may  take  into  con- 
sideration an  existing  condition  of  affair^,  and  the  demands  of  public 
policy  as  to  such  affairs.  But,  in  a  case  of  this  kind,  the  chief  execu- 
tive of  a  State  cannot  act  on  grounds  of  public  policy?  His  power, 
and  his  only  power,  under  the  law  as  it  now  stands,  to  extradite  a 
person  from  his  State,  must  be  found  in  the  Constitution  and  Laws 
of  the  United  States.  If  it  is  not  there  it  does  not  exist.  Not  only  the 
power,  but  the  manner  of  its  exercise,  is  based  exclusively  on  the 
Constitution  of  the  United  States,  and  the  Law  of  Congress  passed  in 
pursuance  thereof. 

"Interstate  extradition  is  regulated  by  law.  No  such  power  can 
ever  be  exercised  by  the  chief  executive  of  a  State  on  the  ground  of 
comity.  Rorer,  Interstate  Law,  225.  Nor  has  it  ever  been  in  this  coun- 
try, properly  and  legally  exercised  on  such  ground.    Comity  may  and 

does  afford  a  strong  reason  for  the  enactment  of  laws  providing  for 

the  extradition  of  criminals,  that  they  may  be  brought  to  justice,  and 
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society  be  'bus  protected.  But  we  must  look  to  the  law  for  the  right 
to  exercise  this  extraordinary  power.  Even  before  our  prcaont  form 
of  government  came  into  existence  we  find  a  number  of  the  colonial 
plantations  entering  Into  a  compact  In  the  nature  of  a  treaty  for  the 
extradition  of  fugitive  criminals.  It  it  could  bo  done  upon  comity 
alone  why  enter  into  a  compact.  As  early  as  1C13  the  plantations 
under  the  Government  of  Massachusetts,  the  plantatlon.s  under  the 
Government  of  New  Plymoui:,',  the  plantations  under  the  Government 
of  Connecticut  and  the  Government  of  New  Haven,  and  the  plantations 
In  combination  therewith,  pledged  themselves  to  each  other  to  render 
to  the  colony  from  which  he  escaped  the  fugitive  from  justice,  ami 
they  prescribed  the  means  to  be  employed  in  such  rendition," 

Evasions  of  the  non-voviity  doctrine. — Notwithstanding  the  fact  that 
each  officer  takes  an  oath  to  support  the  Constitution  of  the  Unite) 
States,  and  that  of  his  own  State,  and  to  perform  the  duties  of  his 
office  to  the  best  of  his  ability;  and  the  fact  that  his  duties  are  due  to 
the  Commonwealth,  and  the  people  of  the  jurisdiction  for  which  he  is 
elected  or  appointed,  it  is  but  common  practice  for  officials  of  separate 
and  distinct  juriadlctlons  to  ce-opcrate  with  each  other,  to  affect  the 
extradition  of  alleged  fugitives;  regardless  of  the  fact  as  to  whether 
or  not  a  proper  showing  in  made.  The  excuse  given  is  that  if  favors 
are  not  extended,  they  will  not  be  reciprocated. 

Fre(iuently,  Governors  who  are  less  versed  in  organic  law  and  per- 
sonal rights  than  in  political  tactics,  and  who  regard  constitutional 
safeguards  as  trifles  and  technicalities  unworthy  of  their  considera- 
tion, grant  extradition  warrants  as  a  matter  of  form.  The  fact  that 
sufficient  cause  does  not  appear  in  the  requisition,  to  them  Is  a  matter 
of  indifference. 

It  is  the  duty  of  the  Governor  to  administer  the  laws  and  guard  the 
liberties  of  the  people  of  his  State.    He  takes  no  more  judicial  notice 
of  the  laws  of  a  sister  State;  nor  has  he  any  more  interest  in  their 
enforcement,  than  has  a  private  individual.     He  is  not  authorized  to 
assume  thai,  any  Individual  within  his  territorial  jurisdiction  has  pre- 
viously committed  a  crime  within  the  territory  of  a  sister  State  ami 
fled  therefrom.    In  this  respect  his  official  knowledge  is  limited,  in  the 
first  instance,  to  the  proof  made  by  the  requisition  and  its  accompany- 
ing documents;  and  then,  if  a  hearing  is  granted,  to  all  the  legitimate 
evidence  presented.    The  proceedings  being  purely  statutory,  the  pro- 
visions of  t'  e  act  of  Congress  in  relation  thereto  must  be  strictly  fol- 
lowed.   Unless  this  be  done,  an  extradition  warrant  cannot  be  granted 
without  violating  the  constitutional  requirement  that  no  person  sMU 
be  "deprived  of  life,  liherty  or  property  without  due  process  of  law." 
A  mistaken  idea  of  official  ethics  sometimes  cause  prosecuting  at- 
torneys to  co-operate  with  those  of  other  States  in  extradition  pro- 
ceedings.    Between   prosecuting  attorneys   of  the  same   State  there 
should  be  co-operation;  for  they  are  elected  to  enforce  Its  laws;  but  as 
to  those  of  other  States,  no  such  right  or  reason  exists.    In  fact  there 
should  exist  that  degree  of  antagonism  which  would  prompt  each  pub- 
lic prosecutor  to  resist  any  unlawful  or  unreasonable  attack  on  the 
liberty  of  any  individual  whom  he  is  elected  to  represent. 

A  misconception  of  ofllclal  duty  often  causes  police  officers  to  maKe 
'Complaints  under  oath,  for  the  arrest  of  an  alleged  fugitive,  even 
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though  tholr  only  knowledRe  be  obtained  through  telograms  or  letters 
received  from  ihe  police  of  other  cities;  or  after  arrest  is  made  to 
exert  their  Ingenuity  to  avoid  or  defeat  writs  of  hahean  corpus;  or  to 
hasten  the  removal  of  the  prisoner  I  eyond  the  State  line. 

The  Oovcrnor  of  a  State  may  refuse  to  issue  an  extradition  warrant, 
and  in  such  case  there  is  no  poiver  to  coerce  him. — At  the  October 
term,  1859,  of  the  \Voo<lford  Circuit  Court,  in  the  State  of  Kentucky, 
Willis  Lego,  a  free  man  of  color,  was  indicted  for  enticing  away  a 
slave.  Lago  having  escaped  to  Ohio,  the  Governor  of  Kentucky  made 
a  demand  upon  the  Governor  of  Ohio  for  the  surrender  of  T-aRo,  v/hich 
was  refused.  An  application  was  then  i  i  ide  to  the  S'r,)»eme  Court  oi 
the  United  States  for  a  rule  on  the  Governor  of  Oiilo  to  show  cause 
why  a  mandamus  should  not  issue,  commandln!-  him  to  cause  Willis 
Lago  to  be  delivered  up  and  removed  to  the  State  of  Kentucky.  The 
case  was  argued,  and  at  the  December  term,  18G0,  the  application  was 
overruled.    In  closing  his  opinion  Chief  Justice  Taney  said: 

"But  if  the  Governor  of  Oliio  refuses  to  discharge  this  duly  there  is 
no  power  delegated  to  the  General  Government,  cither  through  its  ju- 
diciary department  or  any  other  department,  to  use  any  coercive  means 
to  compel  him."    Kentucky  v.  Dennison,  24  IIow.  06. 

Interstate  extradition  is  not  an  unqualified  right. — The  provisions  of 
the  Constitution  of  the  United  States,  and  of  the  act  of  Congress,  in 
relation  to  extradition,  do  not  give  the  demanding  State  any  superior 
claims  over  the  State  on  whom  the  demand  is  made.  So  decided  by 
the  Supreme  Court  of  the  United  States  in  Taylor  v.  Taintor,  hero- 
after  reviewed. 

In  Ex  parte  Hohbs,  32  Tex.  Cr.  Rep.  312,  22  S.  W.  Rep.  1035,  40  Am. 
St.  Rep.  782,  the  relator  had  been  extradited  to  the  S*^^ate  of  Akbnma, 
to  bo  tried  upon  a  charge  of  murder.  He  escaped,  and  returned  to 
Texas.  An  alias  extradition  warrant  was  issued,  and  an  effort  to  ar- 
rest him  being  made,  he  resisted,  wounding  a  nnn.  He  was  arrested 
for  this  latter  offense.  Upon  writ  of  Imbeas  corpus  he  demanded  his 
release,  upon  the  ground  that  the  process  was  illegal,  and  the  resist- 
ance lawful.  Held,  that  the  process  was  lawful ;  but  that  lie  must  first 
answer  to  the  accusation  against  him  in  Texas;  and  that  wben  the 
State  of  Texas  had  no  further  claim  upon  him,  he  should  be  delivered 
up  to  the  State  of  Alabama.  As  the  extradition  warrant  was  for  a 
capital  offense,  bail  in  the  meantime  was  to  be  denied. 

In  Allen  v.  State,  2  Humph.  2S5,  (another  phase  of  this  subject  was 
passed  upon.  A  defendant  to  a  criminal  case  in  Tennessee,  who  was 
upon  bail,  was  carried  out  of  the  State  of  Tennessee  upon  an  extradi- 
tion warrant  issued  by  the  Governor  of  Tennessee.  His  bail  bond  was 
afterwards  forfeited  and  judgment  rendered  thereon.  The  matter  being 
taken  to  the  Supreme  Court  of  that  State  it  was  held  that,  as  he  was 
carried  out  of  Tennessee  by  the  order  of  the  Governor  of  that  State, 
his  ball  was  exonerated;  but  the  court  held  that  the  Governor  of  Ten- 
nessee would  have  been  justified  in  refusing  his  surrender  to  the  au- 
thorities of  Alabama. 

Whether  one  who  Is  under  arrest  upon  civil  process  is  subject  to  ar- 
rest upon  an  extradition  warrant  is  a  disputed  question.  In  the  Mat- 
ter of  Bristoe,  51  How.  Prac.  422,  and  In  Troutman'a  Case,  4  Zab. 
<N.  J.)  631.  it  is  held  that  he  Is  not;  but  in  Ex  parte  Rosenblat,  51  Cal. 
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285,  and  In  re  Harriott,  18  R.  I.  12,  25  Atl.  Rep.  349,  It  is  held  that  he 
is  subject  to  such  warzant. 

Extradition  proceedings  against  persons  loho  are  necessary  wit- 
nesses in  criminal  cases  pending  in  the  State  on  which  the  demand 
for  furrender  is  made. — It  certainlji  was  not  contemplated  by  those 
■who  drafted  the  constitutional  provisions,  or  enacted  the  laws  of  Con- 
gress, relating  to  the  extradition  of  fugitives  from  justice,  that  any 
State  should  be  required  to  surrender  a  person,  whose  evidence  ia  nec- 
essary to  maintain  the  prosecution  of  a  criminal  case,  pending  in  tbat 
State.  To  require  the  surrender  of  such  witness  would  be  to  interfere 
with  tI:o  course  of  justice,  to  obstruct  and  hinder  the  prosecution  of  a 
criminal  case,  and  to  defeat  that  which  extradition  laws  are  enacted 
to  promote.  With  equal  force  this  exception  applies  to  witnesses  for 
the  defense;  for,  to  issue  an  executive  warrant,  and  carry  a  witneess 
for  the  defense  beyond  the  jurisdiction  of  the  State,  would  ue  a  forci- 
ble denial  of  the  defendant's  constitutional  rights  to  a  fair  trial  and 
to  have  process  for  his  witnesses. 

This  proposition  is  axiomatic  and  needs  no  authority  for  its  sup- 
port. We  have  only  one  case  in  mind  bearing  upon  the  subject  which 
editorially  appeared  in  the  Chicago  Law  Journal,  of  August  7,  1903, 
as  follows: 

"A  question  of  more  than  usual  interest  has  arisen  in  the  habeas 
corpus  case  of  E.  E.  Farley  now  pending  before  Judge  Chetlain  in  the 
Criminal  Court,  Mr.  Farley  having  been  arrested  upon  an  extradition 
warrant  issued  by  the  Governor  of  this  State. 

"On  June  IGth,  Mr.  Farley  won,  and  was  paid,  a  prize  upon  a  horse 
race  at  Detroit;  but  it  being  rumored,  several  days  afterwards,  that 
his  horse  was  registered  by  a  false  name;  and  he  not  explaining  the 
matter  to  the  entire  personal  satisfaction  of  'Judge'  Murphy,  of  the 
Detroit  Jockey  Club,  he  was  permanently  ruled  off  the  track;  which 
means  an  exclusion  from  all  race  tracks  controlled  by  the  Western 
Jockey  Club. 

"Mr.  Farley  returned  to  Chicago,  burdened  with  more  leisure  time 
than  was  consistent  with  his  natural  activity,  which  resulted  in  his 
employing  counsel  and  commencing  a  crusade  against  the  managers 
and  bookmakers  of  Washington  Park,  causing  many  and  freriuent  ar- 
rests to  be  made,  for  violation  of  the  gambling  laws  of  this  State. 

"News  of  the  misfortunes  of  their  Chicago  brethren,  reaching  the 
members  of  the  Detroit  Jockey  Ckib,  inspired  them  with  a  righteous 
desire  to  sustain  the  dignity  of  the  law  by  instituting  procoeiings 
againsli  Mr.  Farley,  under  the  gamblers'  protective  act  of  Michigan, 
declaring  it  to  be  a  crime  to  register  a  horse  under  a  false  name;  ac- 
cordingly, one  of  their  trusties  commenced  criminal  proceedings  on 
July  21st  before  a  Detroit  justice  of  the  peace  as  a  basis  for  an  ex- 
tradition warrant. 

"When  the  matter  was  called  up  upon  Thursday  last,  before  Judge 
Chetlain,  Assistant  State's  Attorney  Barnes  Informed  the  court  that 
he  believed  that  the  prosecution  in  Detroit  was  instituted  for  the  pur- 
pose of  defeating  the  prosecutions  commenced  by  Mr.  Farley  in  this 
State;  and  that  while  he  (Mr.  Barnes)  had  no  desire  to  interfere  be- 
tween the  people  of  the  State  of  Michigan  and  Mr.  Farley,  he  objected 
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to  any  extradition  of  Mr.  Farley  until  all  of  the  cases  pending  in  this 
county,  that  were  iastituted  at  the  instance  of  Mr.  Farley,  are  dis- 
posed of;  for  the  reason  that  Mr.  Farley  was  possessed  of  a  great 
amount  of  inforniation  as  to  the  facts  connected  with  those  cases  and 
would  be  of  great  assistance  to  the  State's  Attorney's  of.ee  in  the  pros- 
ecution of  the  cases,  not  only  as  a  witness  but  as  to  general  informa- 
tion regarding  the  peculiar  features  of  each  case. 

"Tliis  is  perhaps  the  first  time  that  the  question  has  arisen  in  the 
courts  of  Cook  County,  but  it  is  by  no  means  a  new  one;  for  it  has 
been  frequently  held  that  the  extradition  of  a  fugitive  must  depend 
upon  the  circumstances  of  the  case,  and  that  it  is  not  contemplated  by 
the  Federal  Law  that  the  rights  of  the  demanding  State  shall  be  su- 
perior to  those  of  the  State  upon  whom  the  demand  is  made.  A  very 
interesting  case  is  the  Matter  of  Bristoe,  51  How.  Prac.  422,  where  it 
was  lield  that  an  arrest  upon  a  capias  issued  in  a  civil  case  would  pre- 
vent yie  subsequent  service  of  an  extradition  warrant,  the  court  say- 
ing 'that  the  National  Constitution  only  imposes  the  duty  of  surren- 
der when  the  laws  of  the  State  upon  which  the  demand  is  made, 
have  no  claims  upon  the  person  of  the  fugitive.'  This  decision  is 
borne  out  by  the  Supreme  Court  of  the  United  States  in  Taylor  v. 
Taintor,  16  Wall.  366,  where  it  was  said;  'Where  a  demand  is  prop- 
erly made  by  the  Governor  of  one  State  upon  the  Governor  of  an- 
other, the  duty  to  surrender  is  not  absolute  and  unqualified.  It  de- 
pends upon  the  circumstances  of  the  case.  If  the  laws  of  the  latter 
State  have  beeu  put  in  force  against  the  fugitive,  and  he  is  imprisoned 
there  the  demands  of  those  laws  may  first  be  satisfied.  The  duty  of 
obedience  then  arises  and  not  before.'  In  this  latter  case  it  was  held 
that  a  bail  bond  given  in  Connecticut  was  liable  to  forfeiture;  even 
though  in  the  meantime  the  defendant  had  gone  to  his  home  in  the 
State  of  New  York  and  was  from  there  extradited  to  Maine,  and  tried 
and  sentenced  to  the  penitentiary;  the  court  holding  that  the  bonds- 
man should  have  followed  him  into  New  York  and  resisted  the  extra-- 
dition  proceedings. 

"If  the  right  to  have  one  extradited  is  not  unqualified,  and  must  de-. 
pend  upon  the  circumstances  of  the  case  and  only  imposes  a  duty  of 
surrender  when  the  laws  of  the  State  upon  which  the  demand  is  made 
has  no  claim  upon  the  alleged  fugitive,  then  it  is  eminently  proper 
that  the  State's  Attorney  should  vigorously  resist  the  extradition  of 
any  person  who  is  particularly  valuable  to  the  prosecution  of  a  crim- 
inal case  under  charge  of  such  State's  Attorney;  for  otherwise  per- 
sons who  are  witnesses,  or  possessed  of  important  information  of  great 
assistance  to  the  prosecuting  attorney  in  serious  criminal  cases  might 
be  dragged  into  another  State  upon  an  extradition  warrant  and  de- 
tained there  on  some  trivial  offense  until  the  ends  of  justice  were  de- 
feated. And  whe.  .  at  in  the  case  of  Mr.  Farley,  the  extradition  is 
brought  evidently  for  that  purpose,  a  remonstrance  upon  the  part  of 
the  State's  Attorney,  even  though  it  be  for  a  permanent  discharge  of 
the  prisoner,  is  consistent  with  the  dignity  of  his  office;  for  any  at- 
tempt made  In  another  State  through  process  in  that  State  to  paralyze 
the  arm  of  justice  in  this  State  should  meet  its  Just  rebuke." 

In  the  Farley  Case,  Judge  Chetlain  granted  several  continuances. 
Vol.  XII— 29 
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and  then  when  the  Cook  County  cases  were  disposed  of,  remanded  the 
relator  Into  the  custody  of  the  sheriff  for  extradition.  He  was  taken 
to  Detroit  and  placed  upon  trial,  but  was  acquitted  by  the  jury. 

The  power  and  the  practice. — The  basic  authority  for  interstate  ex- 
tradition is  undoubtedly  a  creation  of  the  Constitution ;  but  as  this  is 
held  to  be  a  latent  power,  which  required  an  act  of  Congress  to  make 
operative,  both  must  be  considered  together.  No  interstate  extradition 
is  permissible,  unless  the  facts  are  clearly  within  the  scope  of  the 
power  created  by  the  Constitution,  and  the  proceedings  in  strict  con- 
formity with  the  provisions  of  the  act  of  Congress. 

The  poioer — What  are  extraditable  crimes? — The  Constitution  defines 
extraditable  crimes  as  follows:  "Treason,  felony  or  other  crime."  Ap- 
plying the  well-known  rule  of  statutory  construction  that  if  In  a  penal 
statute,  general  words  follow  an  enur  ration  of  particular  cases,  such 
general  v.'ords  only  apply  to  cases  of  the  same  kind  as  those  specially 
named,  would  exclude  petty  misdemeanors  from  the  list  of  extraditable 
crimes;  but  the  Supreme  Court  of  the  United  States  has  held  that  the 
constitutional  provision  includes  all  crimes.  Kentucky  v.  Dcnnison, 
24  How.  66. 

The  power — Who  is  a  fugitive  from  justice? — In  this  regard  the  lan- 
guage of  the  Constitution  is  "a  person  charged  in  any  State  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice  and  be  found 
in  another  State."  A  strict  construction  of  this  language  would  con- 
fine interstate  (;:traditions  to  those  who,  after  being  cliarsed  with 
crime,  "shall  flee  from  justice."  This,  however,  has  not  been  the  prac- 
tice. 

The  subject  as  to  who  are  fugitives  from  justice  is  considered  In 
Hyatt  V.  People  and  In  re  Tod,  both  in  the  present  volume. 

The  practice — How  charged. — The  act  of  Congress  requires  that  a 
copy  of  an  indictment  found,  or  of  an  affidavit  made  before  a  magis- 
trate, etc.,  shall  accompany  the  requisition. 

In  Ex  parte  Hart,  11  C.  C.  A.  165,  25  U.  S.  App.  22,  G3  Fed.  Rep.  249, 
28  L.  R.  A.  801  (reviewed  in  10  Am.  Crim.  Rep.,  pp.  308-;!10),  the 
United  States  Court  of  Appeals  held  that  this  provision  of  the  act  of 
Congress  limits  interstate  extradition  to  cases  where  the  ac(;used  had 
been  charged  by  indictment  or  by  affidavit  before  a  magistrate  charg- 
ing an  offense;  and  that  it  has  no  application  to  those  cases  where  the 
prosecution  is  based  upon  an  inforviation  made  by  a  public  prose- 
cutor; for  although  a  State  has  a  right  to  establish  its  own  methods 
of  criminal  procedure,  if  it  desires  to  avail  itself  of  the  benefits  of  the 
extradition  laws  it  must  conform  to  the  act  of  Congress. 

The  practice — Affidavit. — The  copy  of  the  affidavit  that  accompanies 
the  requisition  should  be  a  copy  of  an  affidavit  which  is  made  in  due 
conformity  with  law.  The  affidavit  should  be  an  accusation,  in  the 
same  sense  that  an  indictment  is.  The  affidavit  should  be  the  basis 
of  the  prosecution  on  which  extradition  is  demanded. 

In  Michigan  a  complaint  is  a  necessary  prerequisite  to  a  preliminary 
examination;  but  such  complaint  need  not  be  in  writing  or  sworn  to, 
This  oral  complaint  is  the  basis  for  an  oral  examination  of  the  com- 
plainant or  any  other  witness,  from  whose  evidence  the  magistrate 
determines  as  to  whether  there  is  cause  for  a  warrant  to  issue.  The 
warrant  may  issue  for  a  crime  of  a  different  name  or  class  than  that 
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complained  of,  yet  the  warrant  Is  valid  for  it  is  based  on  the  oral  tes- 
timony. People  V.  Kuhler,  93  Mich.  626;  People  v.  Evans,  72  Mich. 
385;  Stuart  v.  People,  42  Mich.  255;  Yaner  v.  People,  34  Mich.  286; 
Turner  v.  People,  33  Mich.  363, 

When  extradition  proceedings  are  desired  it  Is  the  practice  in  Michi- 
gan to  reduce  the  complaint  to  writing  and  cause  it  to  be  sworn  to, 
that  it  may  take  the  form  of  an  affidavit;  but  is  It  in  fact  an  affidavit 
legally  charging  the  alleged  fugitive  from  justice  with  crime? 

The  same  condition  probably  exists  in  several  other  States,  but  it 
is  unnecessary  to  follow  the  matter  further  at  this  time.  When  it  is 
practicable  in  point  of  time  the  safer  method  is  to  procure  an  indict- 
ment and  base  the  extradition  proceedings  on  that. 

The  practice — The  affidavit  charging  the  accused  must  be  clear  and 
fully  charge  a  crime. — In  People  ex  rel.  Laurence  v.  Brady,  56  N.  Y. 
182,  the  court  directed  the  discharge  of  one  arrested  upon  an  extradi- 
tion warrant,  because  the  affidavit  charging  conspiracy  was  insufficient 
in  matters  of  substance.  In  the  opinion,  spealiing  of  the  relator's 
rights,  the  court  said: 

"He  is  entitled,  in  (  mmon  with,  all  citizens,  to  sucli  protection  as 
the  law  gives  to  all,  and,  while  the  reversal  of  the  proceedings  may 
lead  to  the  escape  of  an  offender,  we  cannot  close  our  eyes  to  the  fact 
that  criminal  prosecutions  for  false  pretences  are  often  perverted  to 
the  accomplishment  of  personal  and  private  ends.  It  would  be  a  dan- 
gerous precedent  if  it  should  be  held  that  a  man  could  be  deprived  or 
his  liberty  and  removed  to  another  State  upon  an  accusation  so  vague 
and  unsatisfactory  as  is  contained  in  the  affidavits  in  this  ease.  It  is 
a  reasonable  rule,  supported  by  obvious  considerations  of  justice  and 
policy,  that  when  a  surrender  is  sought  upon  proof,  by  affidavit,  of  a 
crime,  the  olTense  should  be  distinctly  and  plainly  charged.  Security 
to  personal  liberty  demands  this,  and  the  State  will  meet  the  full  meas- 
ure of  its  obligations  under  the  Federal  Constitution,  if  it  requires 
this  before  consenting  to  the  arrest  and  removal  of  alleged  offenders." 

The  extradition  icarrant. — The  extradition  warrant  must  show  upon 
its  face  the  cause  for  extradition. 

In  State  v.  Richardson,  34  Minn.  115,  24  N.  W.  Rep.  354,  the  relator 
was  discharged  by  writ  of  habeas  corpus  because  the  executive  war- 
rant stated  that  the  alleged  fugitive  stands  charged  "by  complaint  in 
the  County  of  Minnehaha,  in  the  Territory  of  Dakota,  with  crime," 
etc.  The  court  held  that  such  statement  did  not  amount  to  a  state- 
ment that  he  was  charged  by  affidavit. 

In  the  case  of  In  re  Jaclison,  2  Flippin,  183,  the  relator  was  dis- 
charged because  of  insufficiency  of  executive  warrant.  The  warrant  re- 
cited that  the  Executive  of  Massachusetts  "has  by  letters  under  his 
hand  and  made  patent  by  the  great  seal  of  the  State,  represented  to 
nic  that  one  Samuel  D.  Jackson  has  fled  from  justice  in  said  State  of 
Massachusetts." 

The  court  held  that  before  an  extradition  can  be  granted  it  must  be 
shown  that  the  accused  fled  from  justice  and  that  this  could  not  be 
shown  by  the  certificate  of  the  Governor  of  the  demanding  State,  but 
must  appear  by  legitimate  evidence.    The  court  said: 

"The  evidence  that  the  person  has  fled  from  justice  must  not  only 
be  satisfactory  to  the  Governor,  but  must  be  legally  sufficient  before 
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the  executive  authority  can  be  exercised.  He  cannot  act  upon  nimor, 
nor  upon  the  mere  representation  of  a  person,  nor  upon  the  demand- 
ing Governor's  certificate.  It  should  be  sworn  evidence,  such  as  will 
authorize  a  warrant  of  arrest  in  any  other  case." 

In  the  case  of  In  re  Doo  Woon,  18  Fed.  Rep.  898,  the  relator  was  dis- 
charged by  writ  of  habeas  corpus  from  an  arrest  under  an  extradition 
warrant.    In  closing  the  opinion  the  court  said: 

"In  the  argument  the  point  was  made  by  counsel  for  the  prisoner 
that  it  does  not  appear  from  the  warrant  that  the  requisition  from 
the  Executive  of  California  was  accompanied  by  'a  copy  of  an  indict- 
ment or  affidavit'  charging  the  prisoner  with  the  commission  of  the 
crime  charged  therein,  or  any  other,  as  required  by  section  5278,  of 
the  Revised  Statutes.  The  right  of  one  State  of  the  Union  to  demand 
from  another  the  delivery  of  a  person  wbo  has  fled  from  justice  de- 
pends upon  the  Constitution  of  the  United  States  (article  4,  §  2),  and 
the  mode  of  proceedings  and  the  evidence  necessary  to  support  such 
demand  is  prescribed  by  the  statute  of  the  United  States.  Sections 
5278,  5279,  Rev.  Stat.  Consequently,  this  is  a  case  arising  under  the 
Constitution  and  laws  of  the  United  State",  and  in  which  the  prisoner 
is  in  custody  under  order  or  by  color  of  the  authority  of  the  United 
States,  and  therefore  this  court  has  jurisdiction.  The  Executive  of 
this  State,  in  allowing  the  requisition  of  ♦he  Executive  of  California, 
acts  under  the  authority  of  the  United  States  statute,  and  must  con- 
form to  its  directions  and  limitations.  Ecn*ucky  v.  Dennison,  24  How, 
66.  One  of  these  is  that  before  he  can  allow  a  warrant  of  extradition 
he  must  be  furnished  with  a  copy  of  an  indictment  or  affidavit  charg- 
ing the  person  demanded  with  the  commission  of  a  crime  against  the 
laws  of  California.  Without  this  he  has  no  lurisdiction.  A  case  for 
the  exercise  of  his  authority  in  this  respect  is  not  presented,  and  so 
far  does  not  exist.  And  the  warrant  must  bear  upon  its  face  the  evi- 
dence that  it  was  duly  issued,  and  therefore,  unless  it  recites  or  sets 
forth  the  indictment  or  aflJdavit  upon  which  it  is  founded,  it  is  illegal 
and  void.  Ex  parte  Smith,  3  McLean,  121;  Ex  parte  Thornton,  9  Tex. 
635.  The  removal  of  a  person  from  one  State,  as  a  fugitive  from  jus- 
tice, is  a  matter  of  the  highest  Importance  and  cannot  be  made  upon 
less  evidence  of  the  party's  guilt  and  flight  than  would  authorize  a 
warrant  and  arrest  in  an  ordinary  case.  And  this,  both  by  the  Con- 
stitution of  the  United  States  and  of  this  State,  is  nothing  less  than 
information  on  oath,  which  gives  probable  cause  to  believe  that  the 
person  demanded  has  committed  a  particular  crime  against  the  law 
of  the  State  making  the  demand,  and  that  he  has  fled  therefrom  on 
that  account. 

"The  caption  and  detention  of  the  prisoner  are  clearly  illegal  and 
void,  and  he  must  be  discharged  therefrom,  and  it  \»  so  ordered." 

For  other  phases  of  the  law  of  extradition,  and  for  ft  more  complete 
list  of  authorities,  the  reader  is  referred  to  the  cases  reported  in  the 
present  volume,  the  Table  of  Topics  in  the  present  volumft,  and  also 
to  the  following  bool{s  of  reference: 

23  Century  Digest,  columns  277  to  344. 

7  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  pp.  598  to  657. 
12  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  pp.  590  to  608. 

8  Ency.  of  PI.  &  Pr.,  pp.  798  to  827. 
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Too  little  attention  is  given  to  the  study  of  the  laio  of  extradition. 
Technical  knowledge  of  its  doctrines  and  requirements  not  only  tends 
to  guard  the  citizen  against  imposition,  but  to  prevent  fatal  errors  in 
proceedings  where  just  cause  exists. 


RuilSTKAT   V.    PkOPLE. 

185  111.  133—76  Am.  St.  Rep.  30—49  L.  R.  A.  181—57  N.  E.  Rep.  41. 

Opinion  filed  April  17,  1900. 

Fuo  Act:   Coxstitutioxal  Law:    Concerning  the  right  to  use  the 
United  States  Flag  as  an  advertising  medium. 

1.  The  exercise  of  police  power  by  the  legislature  is  limited  to  enact- 

ments tending  to  promote  the  public  health,  morals,  safety  or 
general  welfare. 

2.  It  is  for  the  legislature  to  determine  when  an  exigency  exists  for 

the  exercise  of  police  power,  but  what  is  the  subject  of  such  ex- 
ercise is  a  judicial  question. 

3.  The  legislature  has  no  power,  under  the  guise  of  police  regulations, 

to  arbitrarily  invade  the  personal  rights  or  liberties  of.  a  citizen. 

4.  The  legislature  is  not  the  sole  judge  as  to  what  is  a  reasonable  or 

just  restraint  upon  the  right  of  a  citizen  to  pursue  his  own  call- 
ing and  to  exercise  his  own  judgment  as  to  the  manner  of  con- 
ducting and  advertising  his  business. 

5.  The  term  "liberty,"  as  used  in  the  Bill  of  Rights  in  the  Constitu- 

tion, Includes  the  right  of  every  citizen  to  choose  and  follow  a 
particular  business  and  to  conduct  and  advertise  it  in  any  legiti- 
mate manner,  subject  only  to  the  restraints  necessary  to  secure 
the  common  welfare. 

6.  The  use  of  the  likeness  of  the  National  Flag  upon  a  label  or  trade- 

mark for  advertising  purposes  cannot  be  regarded  as  an  act 
which  is  harmful  in  itself. 

7.  The  use  of  the  likeness  of  the  National  Flag  for  trade-marks  and 

labels  has  been  sanctioned  by  the  Federal  authorities  in  charge 
of  the  enforcement  of  the  trade-mark  laws,  and  the  absence  of 
Congressional  prohibition  thereof  has  created  a  "privilege"  which 
citizens  of  the  United  States  may  enjoy  free  from  State  interfer- 
ence. 

8.  The  Flag  Law  of  1899  (Laws  of  1899,  p.  234),  is  unconstitutional, 

not  only  as  infringing  upon  the  personal  liberty  guaranteed  by 
the  Constitution,  but  as  depriving  citizens  of  the  United  States 
of  a  "privilege"  in  contravention  of  section  1,  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 


Wilkin  and  Caetek,  JJ.,  and  Cartweight,  C.  J.,  dissent- 


ing. 


Writ  of  error  to  the  Criminal  Court  of  Cook  County;  Hon. 
Jonas  Hutchinson,  Judge,  presiding. 
The  plaintiif  in  error  was  prosecuted  and  convicted  for  viola- 
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tion  of  an  act  of  the  Legislature  of  Illinois,  entitled  "An  act  to 
prohibit  the  use  of  the  National  Flag  or  Emblem  for  any  com- 
mercial purposes  or  as  an  advertising  medium,"  approved  April 
22,  1899,  in  force  July  1,  1899.  Laws  111.  1899,  p.  234.  The 
following  is  a  copy  of  the  act  in  question : 

"Section  1.  It  shall  be  unlawful  for  any  person,  firm,  organi- 
zation or  corporation  to  use  or  display  the  National  Flag  or  Em- 
Mem,  or  any  drawing,  litthograph,  engraving,  daguerreotype, 
photograph  or  likeness  of  the  National  Flag  or  Eml>lcm,  as  a 
medium  for  advertising  any  goods,  wares,  merchandise,  pub- 
lication, public  entertainment  of  any  character  or  for  any  other 
purpose  intended  to  promote  the  int  rests  of  such  person,  firm, 
corporation  or  organization. 

"Sec.  2.  Nothing  in  this  act  shall  be  construed  as  affecting 
either  public  or  private  exhibitions  of  art,  or  shall  in  any  way 
restrict  the  use  of  the  National  Flag  or  Emblem  for  patriotic 
purposes. 

'Sec.  3.  All  prosecutions  under  the  provisions  of  this  act  shall 
be  brought  by  any  person  in  the  name  of  the  People  of  the  State 
of  Illinois,  against  any  person  or  persons  violating  any  of  the 
provisions  of  this  act,  before  any  justice  of  the  peace  of  tho 
county  in  which  such  violation  is  alleged  to  have  taken  place,  or 
before  any  court  of  competent  jurisdiction;  and  it  is  hereby 
made  the  duty  of  the  State's  Attorney  to  see  +1.::<-  f:\.o.  provisiom 
of  this  act  are  enforced  in  their  respeciiv  :.:o  .r'-.i,  and  they 
shall  prosecute  all  offenders  on  receiviar^  h  >i  iiation  of  the 
violation  of  any  of  the  provisions  of  this  act,  iid  it  is  made  the 
duty  of  tho  sheriffs,  deputy  sheriffs,  constables  and  police  officers 
to  inform  against  and  proseciite  all  persons  whom  there  is  prob- 
able cause  to  believe  are  giiilty  of  violating  the  provisions  of  this 
act.  One-half  of  the  amount  recovered  in  any  penal  action 
under  the  provisions  of  this  act  shall  be  paid  to  the  person  filing 
the  complaint  in  such  action,  and  the  remaining  one-half  to  tho 
school  fund  of  the  county  in  which  the  said  conviction  is  ob- 
tained. 

"Sec.  4.  All  prosecutions  imder  this  act  shall  be  commenced 
within  six  months  from  the  time  such  offense  was  committed, 
and  not  afterwards. 

"Sec.  5.  Any  persons  violating  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction,  shall 
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be  punished  by  a  fine  of  not  less  than  $10  nor  more  than  $100 
and  costs,  and  in  default  of  payment  of  said  fine  and  costs  im- 
posed shall  be  imprisoned  in  the  county  jail  at  the  rate  of  one 
(lav  for  each  dollar  of  fine  and  costs  imposed." 

Plaintiir  in  error,  A.  Rnhstrat,  and  his  partner,  Allen  S.  Cnr- 
letf,  are  co-partners  under  the  firm  name  of  Ruhstrat  &  Curlett 
in  the  wholesale  and  retail  cigar  business  in  the  city  of  Chicago. 
They  used  pictures  of  the  National  Flag  upon  cigar-box  labels 
for  the  purpose  of  advertising  and  selling  certain  brands  of  their 
cigars  by  means  of  such  advertisement.  Plaintiff  in  error  was 
arrested  for  a  violation  of  said  act,  and  on  trial  before  a  justice 
of  the  peace,  was  fined  $50  and  costs.  He  took  an  appeal  to 
dio  Criminal  Court  of  Cook  County,  and,  upon  trial  of  the 
case  in  the  latter  court,  he  was  found  guilty  and  fined  $10. 
Motions  for  a  now  trial  and  in  arrest  of  judgment  were  made 
and  overruled.  Judgment  was  rendered  upon  the  findings 
of  the  court,  a  jury  having  been  waived,  and  plaintiff  in  error 
was  fined  $10  and  costs.  The  present  writ  of  error  is  prose- 
cuted from  this  judgment  of  the  Criminal  Coui't  of  Cook 
County.  Specimens  of  the  labels  used  by  the  plaintiff'  in 
error  upon  his  cigar  boxes  are  in  the  record.  One  of  these 
labels  is  a  pictorial  representation,  with  a  female  head  in  the 
center  and  a  picture  of  the  American  Flag  in  the  upper  left- 
hand  corner.  Another  of  the  labels  is  a  pictorial  representation, 
with  the  likeness  of  Nansen,  the  explorer,  in  the  center  of  a 
wreath,  around  one  side  of  which  is  entwined  an  American 
Flag.  Another  label  is  a  pictorial  representation,  with  a  like- 
ness of  President  Lincoln  in  the  center,  and  a  view  of  the  Cap- 
itol building  at  Washington  in  tlie  distance,  and  upon  the  right 
hand  of  the  representation  is  a  picture  of  the  American  Flag. 
Still  another  label  is  a  pictorial  representation,  with  a  female 
figure  in  the  center,  holding  in  her  right  hand  a  shield  contain- 
ing upon  it  a  picture  of  the  American  Flag.  The  plaintiff  in 
error,  upon  the  trial  below,  submitted  to  the  court,  to  be  held  as 
law  in  the  decision  of  the  case,  certain  propositions  to  the  effect 
that  the  act  in  question  was  illegal  and  void,  as  being  in  viola- 
tion of  the  Constitutions  of  thcj  State  of  Illinois  and  of  the 
United  States.  These  propositions  were  refused,  and  exception 
was  taken  to  the  refusal  of  the  same.  The  reasons  assigned  in 
support  of  the  motions  for  a  new  trial  and  in  arrest  of  judgment 
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were  «lso  tho  alleg"cd  invalidity  of  the  act  as  being  in  conflict 
with  'iie  Illinois  and  Federal  Constitutions. 

Rofheimer  &  Pflaum,  for  the  plaintiff  in  error. 
Charles  8.  Deneon,  State's  Attorney,  and  F.  L.  Barneti,  As- 
'iitant  State's  Attorney,  for  the  People. 
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Mr.  Justice  !Magruder  delivered  the  opinion  of  the  court. 

The  provisions  of  the  Constitution  of  Illinois  which  the  term? 
>f  the  act  of  April  22,  1899,  known  as  the  "Flag  Law,"  and  al- 
i.eged  to  contravene,  are  sectioh;  1,  2,  and  4  of  article  2  and 
section  22  of  article  4.      Section  1  of  article  2  is  as  follows; 
"All  men  are  by  nature  free  and  independent,  and  have  certain 
inherent  and  inalienable  rights.  'Among  these  are  life,  liberty, 
and  the  pursuit  of  happiness.     To  secure  these  rights  and  the 
protection  of  property,  Governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of  the  governed." 
Section  2  is  as  follows :  "Xo  person  shajl  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."    Section  4  of 
the  same  article  provides  that  "every  person  may  freely  speak, 
write,  and  publish  on  all  subjects,  being  responsible  for  the  abnse 
of  that  liberty,"  etc.    Section  1  of  article  14  of  the  Auiendnients 
to  the  Constitution  of  the  United  States  is  as  follows :  "All  per- 
sons born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.    Iso  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  not  shall  any  State  deprive  any  person  of 
life,  liberty  or  property,  withoiit  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."     The  expression,  "life,  liberty,  and  the  piirsuit  of  hap- 
piness," is  general  in  its  character,  and  includes  many  rights 
which  are  inherent  and  inalienable.     Many  of  the  rights  re- 
ferred to  in  this  expression  are  included  in  the  general  guar- 
anty of  "liberty."    The  happiness  here  referred  to  may  consist 
in  many  things  or  depend  on  many  circumstances,  but  it  un- 
questionably includes  the  right  of  the  citizen  to  follow  his  in- 
dividual preference  in  the  choice  of  an  occupation.      Black, 
Const.  Law,  p.  404.    "The  right  of  every  man  to  choose  his  own 
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occupation,  profession,  or  employment,  though  not  expressly 
guarantied  by  the  Constitutions,  is  included  in  the  right  to  the 
pursuit  of  happiness."     Id.,  p.  411. 

In  rowell  V.  Pennsylvania,  127  U.  S.  078,  S  Sup.  Ct.  992, 
1257,  32  L.  Ed.  253,  the  general  proposition  that  the  enjoyment 
by  the  citizen,  upon  terms  of  equality  with  all  others  in  similar 
circumstances,  of  the  privilege  of  pursuing  an  ordinary  calling 
or  trade,  and  of  acquiring,  holding,  and  selling  property,  is  i\ 
general  part  of  his  rights  of  liberty  and  property  as  guaran- 
tied by  the  Fourteenth  Amendment,  was  assented  to  by  the 
Supreme  Court  of  the  United  States  as  embodying  a  sound 
principle  of  constitutional  law.  In  the  latter  case  it  was  also 
held  that,  although  the  power  and  discretion  which  a  State 
Legislature  has  in  the  matter  of  promoting  the  general  wel- 
fare and  of  employing  moans  to  that  end  are  very  largo,  yet 
such  power  must  be  so  exercised  as  not  to  impair  the  funda- 
mental rights  of  life,  liberty,  and  property.  In  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  17  Sup.  Ct.  427,  41  L.  Ed.  832, 
it  was  said :  "The  right  to  follow  any  of  the  common  occupa- 
tions of  life  is  an  inalienable  right.  It  was  formulated  as 
such  in  the  phrase  'pursuit  of  happiness'  in  the  Declaration 
of  Independence,  which  commenced  with  the  fundamental  prop- 
osition that  ''all  men  are  created  equal,  that  they  are  endowed 
by  their'  Creator  with  certain  inalienable  rights,  and  that 
among  these  are  life,  liberty,  and  the  pursuit  of  happiness.' 
This  right  is  a  largo  ingredient  in  the  civil  liberty  of  the  citi- 
zen." It  was  also  said  in  this  case  that  "the  liberty  of  pursuit — 
the  right  to  follow  any  of  the  ordinaiy  callings  of  life — is  one 
of  the  privileges  of  a  citizen  of  the  United  Stales."  It  Avas  also 
there  said:  "If  it  does  not  abridge  the  privileges  and  immuni- 
ties of  a  citizen  of  the  United  States  to  prohibit  him  from  pur- 
suing his  chosen  calling,  and  giving  to  others  the  exclusive  right 
of  pursuing  it,  it  certainly  does  deprive  him  (to  a  certain  ex- 
tent) of  his  liberty;  for  it  takes  from  him  the  freedom  of  adopt- 
ing and  following  the  piirsuit  which  he  prefers,  which,  as  al- 
ready intimated,  is  a  material  part  of  the  liberty  of  the  citizen." 
Butchers'  Uiion  Slaughter-IIouse  Co.  v.  Crescent  City  Lire- 
Stock  Landing  Co.,  Ill  U.  S.  74G,  4  Sup.  Ct.  C52,  28  L.  Ed. 
585.    In  BraceviUe  Coal  Co.  v.  People,  147  111.  GO,  35  K  E. 
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Rep.  62,  22  L.  R.  A.  340,  wo  snid  (pngo  71,  147  III,  page  C3, 
35  N".  E.  Rep.,  and  page  342,  22  L.  R.  A.) :  "  'Liberty,'  as  that 
term  is  used  in  the  Constitution,  moans  not  only  freedom  of  tlio 
citizen  from  servitude  and  restraint,  but  is  deemed  to  embrace 
the  right  of  every  man  to  bo  free  in  the  use  of  his  powers  and 
faculties,  and  to  adopt  and  pursue  such  avocation  or  calling  as 
ho  may  choose,  subject  only  to  tho  restraints  necessary  to  secure 
the  common  welfare."  Frorer  v.  People,  141  111.  171,  31  N.  E. 
Rep.  395,  16  L.  R.  A.  492;  Commoniveallh  v.  Perry,  155  Mass. 
117,  28  N.  E.  Rep.  1120,  14  L.  R.  A.  32.';;  People  v.  Gillson, 
109  K  Y.  389,  17  N.  E.  Rep.  343 ;  Llve-Stoch  Dealers'  & 
Butchers'  Ass'n  v.  Crescent  City  Live-Stoclc  Landing  (&  Slaugh- 
ter-House  Co.,  1  Abb.  U.  S.  388,  Fed.  Cas.  No.  8,408 ;  Slnngli- 
ter-IIouse  Cases,  10  Wall.  30,  21  L.  Ed.  394;  Cloodcharks  v. 
Wigevian,  113  Pa.  St.  431,  0  Atl.  Rep.  354;  State  v.  Goodwill, 
33  W.  Va.  179,  10  S.  E.  Rep.  285,  0  L.  R.  A.  021. 

The  plaintiff  in  error  was  engaged  in  the  wholesale  and  re- 
tail cigar  business.  This  was  certainly  a  lawful  and  respectable 
business.  Under  the  authorities  referred  to  and  under  the  in- 
terpretation of  the  Constitution  there  made,  plaintiff  in  error 
had  not  only  the  right  to  choose  the  business  in  which  he  was  en- 
gaged as  his  occupation,  but  he  had  the  right  to  pursue  and  carry 
on  that  business  in  arly  way  and  by  any  methods  which  were  law- 
ful and  proper.  Included  in  ''the  right  to  choose  one's  occupa- 
tion is  the  right  to  be  free  from  unlawful  interference  or  control 
in  the  conduct  of  it."  Rlack,  Const.  Law,  p.  412.  In  those  days 
of  commercial  enterprise,  advertising  is  an  important  factor  in 
business  pursuits.  It  cannot  bo  denied  that  the  plaintiff  in 
error  had  a  right  to  advertise  his  business  in  any  legitimate 
manner,  so  as  to  attract  the  attention  of  the  public.  Xor  can 
it  be  denied  that  the  plaintiff  in  error  had  tho  right  to  design 
and  make  use  of  a  trade-mark.  The  use  of  trade-nuvrks  is  as  old 
as  commerce  itself.  The  conventional  trade-mark  is  a  part  of 
what  is  called  "the  symbolism  of  commerce."  Browne,  Trade- 
Marks  (2d  ed.),  §§  1,  20.  It  is  allowable  to  use  a  picture  as 
a  trade-mark,  and  a  picture  made  up  of  many  objects  in  many 
colors  may  bo  a  trade-marke.  Id.,  §§  258,  259.  Browne,  in 
his  work  on  Trade-Marks  (section  205),  says:  "Color  may  be  of 
the  essence  of  a  mark  of  manufacture  or  commerce,  known  as  a 
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'trade-mark.'  National  Fl.^c;s  arc  sometimes  l)lcii(lc(l  with  other 
objects  to  catch  tho  eye.  Tli^y  are  admirably  adapted  to  all 
purposes  of  heraldic  display,  aj'.d  their  rich,  glowing  colors  ap- 
peal to  feelings  of  patriotism,  and  win  purchasers  of  the  mer- 
chandise to  which  they  are  affixed.  .  .  .  One  flag  printed 
in  "Tcon  may  catch  tho  eye  of  a  son  of  tho  Emerald  Isle.  .  .  . 
Anotlier  flag,  with  stars  on  a  blue  field  and  stripes  of  alternate 
red  and  white,  may  secure  a  preference  for  tho  commodity  upon 
which  it  is  stamped."  Tho  right  of  the  citizen  to  pursue  tho 
calling  which  ho  has  chosen,  and  to  advertise  his  business  in  a 
legitimate  Avay  by  tho  use  of  labels  or  trade-n^arks,  is  not  im- 
properly exercised  by  making  a  picture  of  tho  National  Flag  n 
part  of  such  labels  or  trado-marks,  imless  thereby  the  public 
safety,  welfare,  or  comfort  is  interfered  with. 

It  is  claimed  on  the  part  of  the  People  that  tho  Flag  law  in 
question  was  enacted  by  the  State  Legislature  in  tho  exorcise  of 
its  police  powers.  The  law  is  justified  upon  the  alleged  ground 
that  it  is  an  enactment  under  and  by  virtue  of  ':ho  police  power 
of  the  State,  and  that,  being  enacted  under  and  by  virtue  of  that 
power,  the  courts  cannot  exercise  a  supervision  over  the  wisdom 
and  judgment  of  the  Legislature  in  its  passage.  It  is  claimed 
that  the  law  tends  to  elevate  tho  morals  and  promote  the  wel- 
fare of  the  public,  and  that,  as  such,  it  is  a  valid  exercise  of 
legislative  power.  The  police  power  is  limited  to  enactments 
which  have  reference  to  the  public  health  or  comfort,  the  safety 
or  welfare  of  society.  LaAvs  which  impose  penalties  on  per- 
sons and  interfere  with  the  personal  liberty  of  the  citizen  can- 
not be  constitutionally  enacted,  unless  the  public  health,  com- 
fort, safety,  or  welfare  demands  their  enactment.  It  is  for  the 
Legislature  to  determine  when  an  exigency  exists  for  the  exer- 
cise of  this  power,  but  what  are  the  subjects  of  its  exercise  is 
clearly  a  judicial  question.  The  exercise  of  legislative  discre- 
tion is  not  subject  to  review  by  the  courts  when  measures 
adopted  by  the  Legislature  are  calculated  to  protect  the  public 
health  and  secure  the  public  comfort,  safety,  or  welfare;  but 
the  measures  so  adopted  must  have  some  relation  to  the  ends 
thus  specified.  Ritchie  v.  People,  155  111.  98,  40  N.  E.  Eep. 
454,  29  L.  R.  A.  79.  The  Legislature  has  no  power,  under  the 
guise  of  police  regulations,  to  arbitrarily  invade  the  personal 
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rights  and  personal  liberty  of  the  individual  citizen.  Its  deter- 
niination  upon  this  qnostion  is  not  final  or  conclusive.  If  it 
pass  an  act  ostensibly  in  the  exorcise  of  the  police  power,  but 
which  in  fact  interferes  unnecessarily  with  the  personal  liljcrtv 
of  the  citizen,  the  courts  have  a  right  to  examine  the  net,  and 
aeo  whether  it  relates  to  the  objects  which  the  exercise  of  the 
police  is  designed  to  secure,  and  whether  it  is  appropriate  for 
the  promotion  of  such  objects.  When  the  jiolico  power  is  ex- 
erted for  the  purpose  of  regulating  a  useful  business  or  occiiini- 
tion,  and  the  mode  in  which  that  business  may  be  carried  on  or 
advertised,  the  Legislature  is  not  the  exclusive  judge  as  to  what 
is  a  reasonable  and  just  restraint  upon  the  constitutional  rigl.t 
of  the  citizen  to  pursue  his  calling,  and  to  exercise  his  own  judg- 
ment as  to  tho  nuinncr  of  conducting  it.  The  general  right  of 
every  person  to  pursue  any  calling,  and  to  do  so  in  lii.^  own  way, 
provided  that  ho  dt>es  not  encroach  ui)on  tho  rights  of  other?, 
cannot  be  taken  away  from  him  by  legislative  ciiactnu'iit.  Tied. 
Lim.,  §  3;  /n  re  Jacobs,  1)8  N.  Y.  108;  I'copic  v.  (liUson, 
supra;  Cooley,  Const.  Lim.  (0th  cd.),  pp.  COO,  007,  7-14;  Ex 
parte  Whitwell,  32  Pac.  Ilcp.  872,  08  Cal.  73,  10  L.  11.  A.  727; 
Frorer  v.  People,  supra;  Town  of  Lahe  View  v.  Rose  Hill  Cem- 
etery Co.,  70  111.  191;  lliichie  v.  People,  supra.  In  Mughr  v. 
Kansas,  123  U.  S.  023,  8  Sup.  Ct.  273,  31  L.  Ed.  205,  it  was 
said:  "If,  therefore,  a  statute,  purporting  to  have  been  cnactcil 
to  pirotect  the  p\iblic  health,  tho  public  morals,  or  the  piiblio 
safety,  has  no  real  or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  courts  so  to  adjudge,  and  thereby  give  effect 
to  tho  Constitution."  In  Edoi  v.  People,  101  111.  2!)0,  -V^  X.  E. 
Rep.  1108,  32  L.  R.  A.  059,  wo  said  (page  308,  101  111.,  pago 
1110,  43  IsL  E.  Rop.,  and  pago  003,  32  L.  R.  A.) :  'Mf  the  act 
were  ono  calculated  to  promote  the  health,  comfort,  safety,  and 
M'clfare  of  society,  then  it  might  l^o  regarded  as  an  exercise  ot 
tho  police  power  of  the  State.  L'  Toledo,  ^V.  &  IV.  Pi]).  Co.  r. 
Cilij  of  Jacl'sonville,  07  111.  37,  it  was  held  that,  if  the  law  pro- 
hibits that  which  is  harmless  in  itself,  or  requires  that  to  ™ 
done  which  does  not  tend  to  promote  the  health,  comfort,  safety, 
or  welfare  of  society,  it  will  in  such  case  be  an  unauthorized 
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exercise  of  power,  nnd  it  will  bo  tlio  duty  of  the  courts  to  declnro 
such  Icgislntion  void." 

It  is  difficult  to  900  how  tho  Flng  Law  of  April  22,  1899, 
tends  in  any  way  to  pi'ouioto  the  safety,  welfare,  or  comfort  of 
society.  The  use  of  a  likeness  of  the  flag  upon  a  label  or  as  part 
of  the  trade-mark  of  a  business  man  in  the  lawful  prosecution 
of  his  business  cannot  be  regarded  otherwise  than  aa  an  act 
which  is  harmless  in  itself.  It  may  violate  tho  ideas  which 
some  people  have  of  sentiment  and  taste,  but  the  propriety  of  an 
net  considered  merely  from  tho  standpoint  of  sentiment  and 
taste,  may  be  a  matter  about  which  men  of  equal  honesty  and 
patriotism  may  differ.  The  act  in  question  is  severe  in  its 
terms.  It  makes  it  the  duty  of  the  State's  Attorney  to  prosecute 
all  persons  guilty  of  a  violation  of  the  provisions  of  tho  act,  anfl 
makes  it  tho  duty  of  sheriffs,  deputy  sheriffs,  constables,  and  po- 
lice officers  to  inform  against  all  persons  "whom  there  is  prob- 
able cause  to  believe  are  guilty  of  violating  the  provisions  of  this 
act.  One-half  of  the  amount  recovered  in  any  penal  action 
under  tho  provisions  of  this  act  shall  be  paid  to  the  person  filing 
the  complaint  in  such  action,  and  the  remaining  one-half  to  tho 
school  fund  of  the  county.  .  .  .  Any  persons  violating  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction,  shall  be  pimished  by  a  fine  of  not  less  than 
$10  nor  more  than  $100  and  costs,  and  in  lefaidt  of  payment 
of  said  fine  and  costs  imposed  shall  be  imprisoned  in  the  county 
jail,"  etc.  What  is  the  offense  for  v;hich  these  penalties  are  im- 
posed? Tho  using  or  displaying  of  the  National  Flag  or  Em- 
blem, or  any  drawing  or  likeness  of  the  same,  "as  a  medium  for 
advertising  any  goods,  wares,  merchandise,  piddicatlon,  public 
entertainment  of  any  character,  or  for  any  other  piirposo  in- 
tended to  promote  the  interests  of  such  person,  firm,  corporation, 
or  organization"  so  using  or  displaying  the  same.  Section  2  of 
the  act  provides  that  the  tiso  of  the  !N^ational  Flag  or  Emblem 
for  patriotic  purposes  shall  not  in  any  way  be  restricted.  It  is 
not  altogether  clear  that  a  person  might  not  make  use  of  or  dis- 
play the  National  Flag  or  Emblem  for  a  purpose  intended  to 
promote  his  own  interests,  and  yet,  at  the  same  time,  for  an  en- 
tirely patriotic  purppse.     It  is  not  clear  that  the  prohibition,. 
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leveled  against  the  use  or  display  of  the  flag,  tends  in  any  wav 
to  elevate  the  morals  or  promote  the  welfare  of  the  public. 

Tlie  flag  is  used,  in  the  prosecution  of  commerce,  upon  tlie 
high  seas,  as  a  symbol  of  nationality.  The  nationality  of  a  shin 
is  determined  by  the  flag  which  it  carries.  A  shii),  navigatiii' 
under  tlie  flag  and  pass  of  a  foreign  coun^^ry,  is  to  be  considered 
as  bearing  the  national  character  of  the  country  under  whose 
flag  she  sails.  Under  what  is  called  in  international  law  "the 
law  of  the  flag,"  a  shi])owner  avIio  sends  his  vessel  into  a  foveien 
port  gives  notice  by  his  flag  to  all  who  enter  into  contracts  with 
the  shipmaster  that  he  intends  the  law  of  that  fliig  to  rcgidatc 
those  contracts,  and  that  they  must  either  submit  to  its  operation 
or  not  contract  with  him  or  his  agent  at  all.  1  Eouv.  Law  Diet. 
(Eawle's  Ecv.),  pp.  799,  800.  It  is  a  doctrine  of  intornatioiial 
law  that  a  ship  bocoines  ho'=itile  so  soon  as  she  hoists  the  enemy's 
flag;  and,  Avhile  the  cargo  of  the  ship  docs  not  nccossarily  take 
character  from  the  flag,  yet  the  general  rule  i's  that  the  goods 
under  such  flag  follow  the  fate  of  the  vessel.  11  Am.  &  Eiiir. 
Ency.  Law,  p.  480,  note  3.  It  is  difficult  to  see  why,  if,  in  th,; 
prosecution  of  foreign  commerce  or  trade,  the  flng  is  used  to 
protect  a  ship  and  cargo  and  designate  its  character,  it  shoidd 
be  a  desecration  of  the  same  flag  to  use  a  likeness  of  it  upon  n 
label  or  trade-mark  in  the  prosecution  of  domestic  trade  or  busi- 
ness. 

A  flag  is  emblematic  of  the  sovereignty  of  the  power  which 
adopts  it.  The  American  Flag  is  emblematic  of  the  sovereignly 
of  the  United  States.  Congress,  by  sections  1791  and  171)2  i^f 
the  Kevised  Statutes  of  the  United  States,  has  provided  as  fol- 
lows: ''The  Flng  of  tlie  United  States  shall  be  thirteen  hori- 
Z(mtal  stripes,  alternate  red  and  white;  and  the  iniion  of  tlu^ 
flag  shall  be  thirty-seven  stars,  white  in  a  bine  field.  On  the  ml- 
mission  of  a  new  State  into  tlie  LTnion,  one  star  shall  he  added 
to  the  union  of  the  flag;  and  such  addition  shall  take  effect  on 
the  fourth  day  of  July  then  next  succeeding  said  admission.' 
In  Collector  v.  Day,  11  Wall.  113,  20  L.  Ed.  122,  it  was  said: 
''The  tJeneral  Government  and  the  States,  although  both  exist 
within  the  same  territorial  limits,  are  separate  and  distinct  sov- 
ereignties, acting  separately  and  independently  of  each  other 
within  their  i-espective  spheres.     The  former  in  its  appropriate 
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sphere  is  supreme;  but  the  States  within  the  limits  of  their  pow- 
ers not  granted,  or,  in  the  language  of  the  Tenth  Amendment, 
'resei'vcd,'  are  as  independent  of  the  General  Government  as 
that  Government  within  its  sphere  is  independent  of  the  States." 
The  State  of  Illinois  has  never  adopted  a  flag  emblematic  of  its 
sovereignty.  The  flag  is  the  flag  of  the  United  States  as  a  sov- 
ereignty. The  United  States,  acting  through  its  Congress,  has 
adopted  a  flag  emblematic  of  national  sovereignty.  Presuma- 
bly, the  National  Flag  was  adopted  for  the  iise  of  the  citizens  of 
the  United  States.  There  is  a  difference  between  the  privilege-* 
and  innimnities  belonging  to  the  citizens  of  the  United  States  a-i 
such,  and  those  belonging  to  the  citizens  of  each  State  as  such. 
The  privileges  and  immunities  of  citizens  of  the  United  States 
are  those  which  arise  out  of  the  nature  and  essential  character 
of  the  National  Government,  the  provisions  of  its  Constitution, 
or  its  laws  and  treaties  made  in  pursuance  thereof ;  and  it  is 
these  rights  which  are  placed  under  the  protection  of  Congress 
by  the  Fourteenth  Amendment.  People  v.  Locfjlcr,  175  111.  585, 
51  N.  E.  Rep.  785;  Slavghter-House  Cases,. IG  Wall.  30,  21  L. 
Ed.  394.  The  right  to  use  or  dis[)lay  the  flag  would  seem  to  be 
a  privilege  '^^  a  citizen  of  the  United  States,  rather  than  the 
privilege  of  a  citizen  of  any  one  of  the  States.  The  National 
Government,  in  the  exercise  of  its  inherent  power  to  establish  a 
flag  or  cmbloUA  symbolic  of  national  sovereignty,  has  passed 
sections  1791  an^l  1792,  above  referred  to,  and  has  thereby  taken 
jurisdiction  of  the  siibject-matter  of  a  national  flag,  and  has 
legislated  upon  it.  Congress  has  passed  no  legislation  restrict- 
ing the  use  of  the  flag,  or  confining  its  use  to  any  particular  pur- 
pose. It  would  seem  that,  if  it  had  been  the  intention  of  Con- 
gress to  restrict  or  confine  such  use,  some  provision  to  that  effect 
would  have  been  embodied  in  the  act  prescribing  and  describing 
tlie  National  Flag. 

The  use  of  the  Flag  of  the  United  States,  as  embodied  in  a(i- 
vertising  shoots  and  placards  and  labels,  and  in  connnon-law 
trademarks,  has  received  the  unqualified  approval  of  tlie  whole 
commercial  world.  It  has  also  received  the  sanction  of  those 
having  in  charge  the  execution  of  the  trade-mark  laws  of  the 
United  States.  The  usage  and  practice  of  employing  a  flag  for 
commercial  purposes  have  been  indulged  in  by  citizeas  of  tlie 
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United  States  with  the  knowledge  of  the  National  Government. 
The  absence  of  Congressional  prohibition  against  the  usage  and 
practice  thus  indulged  in  with  the  knowledge  of  the  General 
Government  has  created  a  "privilege"  in  the  citizen  of  the 
United  States  to  continue  such  use  until  withdrawn  by  the  com- 
petent authority.  An  act  of  legislation,  passed  by  a  particular 
State,  which  deprives  the  citizen  of  such  privilege,  contravenes 
that  clause  of  the  amendment  to  the  National  Constitution 
which  forbids  any  State  to  abridge  the  privileges  and  immuni- 
ties of  a  citizen  of  the  United  States.  If  the  State  Legislature 
can  restrict  the  use  of  the  National  Tlag,  and  permit  its  use  for 
one  purpose  and  prohibit  its  use  for  another  purpose,  it  would 
have  the  right  to  prohibit  its  use  altogether  within  the  limits  of 
the  State.  But  it  cannot  be  pretended  that  the  State  of  Illinois 
has  authority  to  prohibit  the  use  of  the  National  Flag  altogether. 
It  necessarily  follows  that  it  has  no  authority  to  prohibit  its  use 
for  certain  purposes.  We  are  of  the  opinion  that  this  law  is  un- 
constitiitional,  not  only  as  infringing  upon  the  personal  liberty 
guarantied  to  the  citizen  by  both  the  Federal  and  State  Consti- 
tutions, but  also  as  depriving  a  citizen  of  the  United  States  of 
the  right  of  exercising  a  privilege  impliedly,  if  not  oxpre-sslv, 
granted  to  him  by  the  Federal  Constitution. 

The  act  is  also  unduly  discriminating  and  partial  in  its  char- 
actor.  It  exempts  from  penalities  imposed  by  the  act  persons 
who  may  choose  to  make  use  of  the  National  Flag  or  Einldem 
for  either  public  or  private  exhibitions  of  art.  The  exhibitor 
who  engages  in  public  or  private  exhibitions  of  art  may  do  so, 
not  merely  for  the  public  benefit,  but  for  the  promotion  of  his 
own  interests.  Ev  thus  excluding  artists  or  exhibitors  from  tlie 
inhibitions  of  section  1  of  the  act,  the  act  thereliy  creates  a  class 
or  classes  of  persons  who  are  exempted  from  the  penalties  em- 
l)raced  therein.  Legislation  of  this  kind  has  frequently  been 
condemned  by  the  courts  in  this  country.  The  Legislature 
clearly  has  no  power  to  deny  to  plaintiif  in  error  the  right  to  use 
the  National  Flag  to  advertise  his  business,  or,  in  other  words, 
to  deny  to  all  ]iersons  following  particular  occupations  the  right 
to  use  the  National  Flag,  and  at  the  same  time  to  permit  artists 
or  art  exhibitors  to  use  the  same.  The  manner  in  which  the  act 
thus  discriminates  in  favor  of  one  class  of  occupations  and 
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against  all  others  places  it  in  opposition  to  the  constitutional 
guaranties  hereinbefore  referred  to.  Millett  v.  People,  117  111. 
294,  7  X.  E.  Rep.  G31 ;  Eitchie  v.  People,  155  111.  98,  40  X.  E. 
Rep.  454,  29  L.  R.  A.  79. 

For  the  reasons  herein  set.  forth,  the  judgment  of  the  Crim- 
inal Court  of  Cook  County  is  reversed,  and  the  cause  is  re- 
manded to  that  court  for  further  proceedings  ii'.  accordance  with 
the  views  herein  expressed.    Reversed  and  remanded. 


Cartwkigiit,  C.  J.,  and  Wilkin  and  Caktee,  JJ.,  dissent. 

Notes  (by  J.  F.  G.). — ^While  it  is  true  that  tlie  American  flag  is  fre- 
quently used  for  purposes  foreign  to  those  for  wLleh  it  was  originally 
designed;  and  in  particular,  the  display  of  it  upon  political  posters, 
used  as  mediums  by  which  rogues  and  demogogues  secure  popular 
favor,  attain  office,  and  in  its  shadow  career  in  official  corruption,  yet 
the  matter  of  control  rests  exclusively  with  Congress. 

National  emblems  are  created  for  National  uses.  In  the  military 
naval  and  civil  departments  of  Government  they  have  their  uses  and 
functions;  and  on  the  seas  they  are  toltens  of  security  to  commerce. 
Flags,  like  National  money,  are  often  private  property;  but  as  emblems 
or  tokens  they  are  subject  to  National  control  as  completely  as  the- 
postal  system  or  the  management  of  the  army  or  navy,  free  from  any 
Interference  by  State  action  or  State  legislation. 

To  the  writer  it  seems  that  this  should  have  been  the  sole  question 
passed  upon,  and  that,  with  a  degree  of  brevity  and  force,  that  would 
discourage  ill-advised  legislat'.on  in  the  future. 

To  treat  the  minor  phases  with  so  much  consideration,  lends  too 
much  dignity  to  an  act,  which,  although  probably  inspired  with  good 
intentions,  contravenes  one  of  the  plainest  principles  of  organic  law.. 


Teeeitoby  of  Hawaii  v.  Mankichi. 


190  U.  S.  197—23  Sup.  Ct.  Rep.  787—47  L.  Ed.  1016. 

Decided  June  1,  1903. 

Haw  ah:  Annexation — Retension  of  its  laws — Its  status  in  respect  to 
criminal  procedure — Indictment  not  presented  by  a  grand  jury — 
Verdict  concurred  in  by  nine  of  twelve  jurors — Extensive  review 
in  three  opinions. 

1.  Although  the  common  law  of  England  was  adopted  in  Hawaii  by 
the  Code  of  1897,  the  statutes  theretofore  regulating  criminal 
procedure  in  Hawaii  were  not  repealed  or  aorogated.     A  trial 
Vou  XII -80 
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upon  an  indictment  not  presented  by  a  grand  jury,  and  a  verdict 
rendered  upon  tlie  concurrence  of  nine  out  of  twelve  jurors,  will 
sustain  a  conviction. 
2.  Tlie  spirit  or  intention  will  prevail  against  the  strict  letter  of  the 
statute. 

Appeal  by  the  Territory  of  Hawaii  to  the  Snpreiiie  Court  of 
1  lie  United  States  from  an  order  of  the  District  Court  of  tlie 
Tnircd  States  in  and  for  Hawaii  Territory,  dircetiuji'  the  release 
of  O^aki  Mankichi  l)y  writ  of  habeas  corpus.  Argued  March  -1 
and  5,  lOOo.    Reversed. 

Statement  by  Mr.  Justice  Brown: 

This  was  a  petition  by  Mankichi  for  a  writ  of  habeas  corpus 
to  obtain  his  release  from  the  Oahu  convict  prison,  whore  he  is 
confined  upon  conviction  for  manslaughter,  in  alleged  violation 
of  the  Constitution,  in  that  he  was  tried  upon  an  iudietiiient 
not  found  by  a  grand  jury,  and  convicted  by  the  verdict  of  nine 
out  of  twelve  jurors,  the  other  three  dissenting  from  the  verdict. 

Following  the  usual  course  of  procedure  in  the  Republic  of 
HaAvaii,  prior  to  its  incorporation  as  a  Territory  of  the  United 
States,  the  prisoner  was  tried  tipon  an  indictment  nnu'li  in  the 
form  of  an  information  at  common  law,  by  the  AUovncy  Gen- 
eral, and  indorsed  "a  true  bill,  found  this  4th  day  of  May, 
A.  D.  1899.    A.  Perry,  first  judge  of  the  Circuit  Court,"  etc. 

From  an  order  of  the  United  States  District  Court,  diseharir- 
ing  the  prisoner,  the  Attorney  General  of  the  Territory  appealed 
to  this  court. 

^Messrs.  Edmund  P.  Dole  and  Solicitor  General  lilchards, 
for  the  appellant. 

Messrs.  Frederic  li.  Coudert,  Jr.,  Paul  Fidler,  George  A. 
Davis,  F.  M.  Broohs,  and  Charles  Fred  Adams,  for  the  appel- 
lee. 

Mr.  Justice  Brown  delivered  the  opinion  of  the  court : 
The  question  involved  in  this  case  is  an  extremely  simple  one. 
The  difficulty  is  in  fixing  upon  the  principles  applicable  to  its 
solution.  By  a  joint  resolution  adopted  by  Congress,  July  T, 
1898  (30  Stat,  at  L.  750),  known  as  the  :N"ewland8  Resolution, 
and  with  the  consent  of  the  Republic  of  Hawaii,  signified  in 
the  manner  provided  in  its  Constitution,  the  Hawaiian  Islands 
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and  their  dependencies  were  annexed  "as  a  part  of  the  territory 
of  the  United  States,  and  subject  to  the  sovereign  dominion 
thereof,"  with  the  following  condition:  "The  municipal  legis- 
lation of  the  Hawaiian  Islands,  not  enacted  for  the  fulfilment 
of  the  treaties  so  extinguished,  and  not  inconsistent  with  this 
joint  resolution  nor  contrary  to  the  Constitution  of  the  United 
States,  nor  to  any  existing  treaty  of  the  United  States,  shall  re- 
main in  force  until  the  Congress  of  the  United  States  shall 
otherwise  determine."  The  material  parts  of  this  resolution 
are  printed  in  the  margin.*  Though  the  resolution  was  passed 
Jnly  7,  Liiu  formal  transfer  was  not  made  until  August  12,  when, 
at  noon  of  that  day,  the  American  Flag  was  raised  over  the  Gov- 
ernment house,  and  the  islands  ceded  with  appropriate  cere- 

♦Joint  Resolution  to  Provide  for  Annexing  the  Hawaiian  Islands  to 
the  United  States  (30  Stat,  at  L.  750). 

Whereas,  the  Government  of  the  Republic  of  Hawaii  having,  in  due 
form  signified  its  consent,  in  the  manner  provided  by  its  Constitution, 
to  cede,  absolutely  and  without  reserve,  to  the  United  States  of  Amer- 
ica, all  rights  of  sovereignty  of  whatsoever  kind  In  and  over  the 
Hawaiian  Islands  and  their  dependencies,  and  also  to  cede  and  trans- 
fer to  the  United  States  the  absolute  fee  and  ownership  of  all  public, 
Government  or  Crown  lands,  public  buildings  or  edifices,  ports,  harbors, 
military  equipment  and  all  other  public  property  of  every  kind  and 
description  belonging  to  the  Government  of  the  Hawaiian  Islands,  to- 
gether with  every  right  and  appurtenance  thereunto  appertaining: 
Therefore, 

Resolved,  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America,  in  Congress  assembled,  that  said  cession  is  accepted, 
ratified  and  confirmed,  and  that  the  sal  1  Hawaiian  Islands  and  their 
dependencies  be,  and  they  are  hereby,  annexed  as  a  part  of  the  ter- 
ritory of  the  United  States  and  are  subject  to  the  sovereign  dominion 
thereof,  and  that  all  and  singular  the  property  and  rights  hereinbe- 
fore mentioned  are  vested  in  the  United  States  of  America. 

Until  Congress  shall  provide  for*  the  Government  of  such  Islands,  ai . 
the  civil,  judicial  and  military  powers  exercised  by  the  oflicers  of  the 
existing  Government  in  said  Islands  shall  be  vested  in  such  person  or 
persons,  and  shall  be  exercised  in  such  manner,  as  the  President  of 
the  United  States  shall  direct;  and  the  President  shall  have  power  to 
remove  said  officers  and  fill  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Islands  with  foreign  nations 
shall  forthwith  cease  and  determine,  being  replaced  by  such  treaticd 
as  may  exist,  or  as  may  be  hereafter  concluded,  between  the  Umited 
States  and  such  foreign  nation.  The  municipal  legislation  of  the 
Hawaiian  Islands,  not  enacted  for  the  fulfillment  of  the  treaties  so 
extinguished,  and  not  inconsistent  with  this  Joint  Resolution  nor  con- 
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monies  to  a  representative  of  the  United  States.  Under  the 
conditions  named  in  this  resohition,  the  Hawaiian  Islands  re- 
mained under  the  name  of  the  "Republic  of  Hawaii"  \intil  June 
1-t,  1900,  when  they  were  formally  incorporated  by  act  of  Con- 
gress under  the  name  of  the  ^'Territory  of  Hawaii."  (31  Stat. 
at  L.  141,  chap.  339.)  By  this  act  the  Constitution  was  for- 
mally extended  to  these  islands  (§  5),  and  special  provisions 
made  for  empaneling  grand  juries,  and  for  the  unanimous  ver- 
dicts of  petty  juries.     (§  83.) 

The  question  is  whether,  in  continuing  the  mimicipal  legisla- 
tion of  the  islands  not  contrary  to  the  Constitution  of  the  United 
States,  it  was  intended  to  abolish  at  once  the  criminal  procedure 
theretofore  in  force  upon  the  island,  and  to  substitute  immedi- 
ately, and  without  new  legislation,  the  common-law  proceeding:* 
by  grand  and  petit  jury,  which  had  been  held  applicable  to  other 
organized  Territories  {Webster  v.  Beid,  11  How.  407,  13  L 
Ed.  761 ;  American  Pub.  Co.  v.  Fisher,  IGG  U.  S.  4G4,  41 1. 
Ed.  1079,  17  Sup.  Ct.  Rep.  G18 ;  Thompson  v.  Utah,  170  U.  S. 
343,  42  L.  Ed.  lOGl,  18  Sup.  Ct.  Rep.  620),  though  we  have 
also  held  that  the  States,  when  once  admitted  as  such,  may  dis- 
pense with  grand  jurie-.  (Ilurtado  v.  California,  110  U.  S.  51C, 
28  L.  Ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292),  and  perhaps  also 
allow  verdicts  to  be  rendered  by  less  than  a  unanimous  vote 
(American  Pub.  Co.  v.  Fisher,  166  U.  S.  464,  41  L.  Ed.  1079, 

trary  to  the  Constitution  of  tlie  UuiteJ  States,  nor  to  any  existing 
treaty  of  tlie  United  States,  shall  remain  In  force  until  the  Congress 
of  the  United  States  shall  otherwise  determine. 

Until  legislation  shall  oe  enacted  extending  the  United  States  cus- 
toms laws  and  regulations  to  the  Hawaiian  Islands,  the  existing  cus- 
toms relations  of  the  Hawaiian  Islands  with  the  United  States  and 
other  countries  shall  remain  uncha'nged. 

There  shall  be  no  further  immigration  of  Chinese  into  the  Hawaiian 
Islands,  except  upon  such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and  no  Chinese,  by  reason  of 
anything  herein  contained,  shall  be  allowed  to  enter  the  United  States 
from  the  Hawaiian  Islands. 

The  President  shall  appoint  five  commissioners,  at  least  two  of  whom 
shall  be  residents  of  the  Hawaiian  Islands,  who  shall,  as  soon  as  rea- 
sonably practicable,  recommend  to  Congress  such  legislation  concern- 
ing the  Hawaiian  Islands  as  they  shall  deem  necessary  or  proper. 
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17  Sup.  Ct.  Kop.  618 ;  Thompson  v.  Utah,  170  U.  S.  3-13,  42 
L.E(1.  lOGl,  18  Sup.  Ct.  Eep.  G20). 

In  fixing  upon  the  proper  construction  to  be  given  to  this  res- 
ohition,  it  is  important  to  bear  in  mind  the  history  and  condi- 
tion of  tlie  ishuid  prior  to  their  annexation  by  Congress.  Since 
18-47  they  had  enjoyed  the  blessings  of  a  civilized  Government, 
and  a  system  of  jurisprudence  modeled  largely  upon  the  com- 
mon law  of  England  and  the  United  States.  Though  lying  in 
the  tropical  zone,  the  salubrity  of  their  climate  and  the  fertility 
of  their  soil  had  attracted  thither  largo  numbers  of  people  from 
Europe  and  America,  who  brought  Avith  them  political  ideas  and 
traditions  which,  about  sixty  years  ago,  found  expression  in  the 
adoption  of  a  code  of  laws  appropriate  to  their  new  conditions. 
Churches  were  founded,  schools  opened,  courts  of  justice  estab- 
hshed,  and  civil  and  criminal  laws  administered  upon  substan- 
tially the  same  principles  which  prevailed  in  the  two  countries 
from  which  most  of  the  immigrants  had  come.  Taking  the  lead, 
however,  in  a  change  which  has  since  been  adopted  by  several  of 
the  United  States,  no  provision  was  made  for  grand  juries,  and 
criminals  Avero  prosecuted  upon  indictments  found  by  judges. 
By  a  law  passed  in  1817,  the  number  of  a  jury  was  fixed  at. 
twelve,  but  a  verdict  might  be  rendered  upon  the  agreement  of 
nine  jurors.  The  question  involved  in  this  case  is  whether  it 
was  intended  that  this  practice  should  be  instantly  changed,  and 
the  criminal  procedure  embodied  in  the  5tli  and  Gth  Amend- 
ments to  the  Constitution  be  adopted  as  of  August  12,  1898, 
when  the  Hawaiian  flag  was  hauled  doAvn  and  the  American 
flag  hoisted  in  its  place. 

If  the  words  of  the  ^N'ewlands  Resolution,  adopting  the  mu- 
nicipal legislation  of  HaAvaii,  "not  contrary  to  the  Constitution 
of  the  United  States,"  be  literally  applied,  the  petitioner  is  en- 
titled to  his  discharge,  since  that  instmiment  expressly  reqiiires 
(Amendment  5)  that  "no  person  shall  be  held  to  ansAvor  for  a 
capital  or  otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  grand  jury;"  and  (Amendment  6),  that  "in  all 
criminal  prosecutions  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed."     But 
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there  is  another  question  underlying  this  and  all  other  niles  for 
the  interpretation  of  statutes,  and  that  is,  What  was  the  inten- 
tion of  the  legislative  body  ?  Withoiit  going  back  to  llic  famous 
case  of  the  drawing  of  blood  in  the  street  of  Bologna,  the  books 
are  full  of  authorities  to  the  effect  that  the  intention  of  the  law- 
making power  will  prevail,  even  against  the  letter  of  the  stat- 
ute ;  or,  as  tersely  expressed  by  Mr.  Justice  Swaync  in  Snnjih 
V.  Fish,  23  Wall.  374,  380,  23  L.  Ed.  47,  49:  "A  thing  may  be 
within  the  letter  of  a  statute  and  not  within  its  moaning,  and 
witliin  its  meaning,  though  not  within  its  letter.  The  intention 
of  the  lawmaker  is  the  law."  A  parallel  expression  is  found  in 
the  opinion  of  Mr.  Chief  Justice  Thompson,  of  the  Supreme 
Court  of  tlie  State  of  New  York  (subsequently  LMr.  Justice 
Thompson  of  this  court),  in  People  v.  Utica  Ins.  Co.,  15  Jolin?. 
358,  381,  8  Am.  Dec.  243:  "A  thing  which  is  within  tlio  inten- 
tion of  the  makers  of  a  statute  is  as  much  within  the  statute  as 
if  it  were  within  the  letter;  and  a  thing  which  is  within  the  let- 
ter of  the  statute  is  not  within  the  statute,  unless  it  bo  within 
the  intention  of  the  makers." 

Witliout  going  farther,  numerous  illustrations  of  this  maxi 
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are  found  in  the  reports  of  our  own  courts.  Xowhcro  is  the 
doctrine  more  broadly  stated  than  in  United  Stales  v.  Kirhj. 
7  Wall.  485.  19  L.  Ed.  278,  in  which  an  act  of  Coni-Toss,  pro 
viding  that  if  "any  person  shall  knowingly  and  wilfully  ob- 
struct or  retard  the  passage  of  the  mail,  or  of  any  driver  or  car- 
rier," was  held  not  to  apply  to  a  State  officer  who  lield  a  war- 
rant of  arrest  against  a  carrier  for  murder,  the  court  observing 
that  no  officer  of  the  United  States  was  placed  by  his  position 
above  responsibility  to  the  legal  tribiinals  of  the  country,  and 
to  the  ordinary  processes  for  his  arrest  and  detention  when  ac- 
cused of  felony.  "All  laws,"  said  the  court,  "should  receive  a 
sensible  construction.  General  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  therefore,  be  presumed 
that  the  Legislature  intended  exceptions  to  its  language,  wliicli 
would  avoid  results  of  this  character.  The  reason  of  the  law  in 
such  cases  should  prevail  over  its  letter."  A  case  was  cited 
from  Plowden,  holding  that  a  statute  which  punished  a  pris- 
oner as  a  felon  who  broke  prison  did  not  extend  to  a  prisoner 
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who  broke  out  when  the  prison  was  on  fire,  "for  ho  is  not  to  be 
hanged  bccaise  he  would  not  stay  to  be  burned."  Similar  lan- 
guage to  that  in  Kirhy's  Case  was  used  in  Carlislie  v.  United 
Stales,  IG  Wall.  1-17,  153,  21  L.  Ed.  42G,  429. 

In  Atkins  v.  Fibre  Disintegmti^ig  Co.,  18  Wall  272,  21  L. 
Ed.  841,  it  was  held  that  a  suit  in  personam  in  admiralty  was 
not  a  "civil  suit''  within  the  11th  section  of  the  judiciary  act, 
diough  clearly  a  civil  suit  in  the  general  sense  of  that  phrase, 
and  as  used  in  other  sections  of  the  same  act.      See  also  He 
Uuimllc  Underwriters,  134  U.  S.  488,  33  L.  Ed.  991,  10  Sup. 
Ct.  Rep.  587.    So  in  Ilcydenfetdt  v.  Daney  Gold  &  Silver  Min. 
Co.,  93  U.  S.  G34,  G38,  23  L.  Ed.  995,  990,  it  was  said  by  Mr. 
Justice  Davis:  "If  a  literal  interpretation  of  any  part  of  it 
[a  statute]  would  operate  unjustly,  or  lead  to  absurd  rc-^ult'?, 
or  bo  contrary  to  the  evident  meaning  of  the  act  taken  as  a 
whole,  it  should  bo  rejected.    There  is  no  better  way  of  discov- 
ering its  true  meaning,  when  expressions  in  it  are  rendered  am- 
biguous by  their  connection  with  other  clauses,  than  by  consid- 
ering the  necessity  for  it,  and  the  causes  which  induced  its  en- 
actment."   To  the  same  effect  are  the  Chnrch  of  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  30  L.  Ed.  220,  12  Sup.  ('t. 
Kep.  511,  in  which  many  cases  arc  cited  and  reviewed,  and 
Lau  Oiv  Bcw  v.  United  States,  144  U.  S.  47,  59,  30  L.  Ed.  340, 
345,  12  Sup.  Ct.  Eep.  517.    In  this  latter  case  it  was  held  that 
a  statute  requiring  the  permission  of  the  Chinese  Government, 
and  the  identification  of  ''every  Chinese  person  other  than  a 
laborer,  who  may  be  entitled  by  said  treaty  or  this  act  [of  Con- 
gress] to  come  Avithin  the  United  States,"  did  not  apply  to 
"Chinese  merchants  already  domiciled  in  tho  United  States, 
who,  luiving  left  the  country  for  temporary  purposes,  aninio 
revertendi,  seek  to  re-enter  it  on  their  return  to  their  business 
and  their  homes."    Said  the  Chief  Justice:  "Nothing  is  bettci* 
settled  than  that  statutes  should  receive  a  sensible  construction, 
such  as  will  effectuate  the  legislative  intention,  and,  if  possible, 
80  as  to  avoid  an  unjust  or  an  absurd  conclusion." 

Two  recent  English  cases  are  instructive  in  this  connection : 
In  PJanistead  Dist.  Bd.  of  Worlcs  v.  SpacTcman,  L.  R.  13  Q.  B. 
Div.  878,  887,  it  Avas  said  by  the  Master  of  Rolls,  afterwards 
Lord  Esher:  ''If  there  are  no  means  of  avoiding  such  an  inter- 
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protation  of  the  statute"  (as  will  amount  to  a  great  hartlsliip) 
"a  judge  must  como  to  the  conclusion  that  the  Lcj^islature  by 
inadvertence  has  committed  an  act  of  legislative  iiijiistice;  but 
to  my  mind,  a  judge  ought  to  strtiggle  with  all  the  Intellect  that 
he  has,  and  with  all  the  vigor  of  mind  that  he  has,  against  such 
an  interpretation  of  an  act  of  Parliament;  and,  unless  he  is 
forced  to  come  to  a  contrary  conclusion,  he  ought  to  assume  that 
it  is  impossible  that  the  Legislature  coiild  have  so  intended." 
See  also  Ex  parte  Walton,  L.  II.  17  Cli.  13iv.  740. 

Is  there  any  room  for  constrjiction  in  this  case,  or,  arc  the 
words  of  the  resolution  so  j)lain  that  construction  is  ini|)usslblo; 
There  are  many  reasons  which  induce  us  to  hold  that  the  act 
was  not  intended  to  interfere  with  the  existing  ])raetice,  whcu 
such  interference  would  result  in  imperiling  the  peace  and  good 
order  of  the  islands.     The  main  objects  of  the  res(duti(»n  were, 
1st,  to  accept  the  cession  of  the  islands  then^tofore  made  by  the 
Kepublic  of  Hawaii,  and  to  annex  the  same  *'as  u  i)ai't  of  thy 
territory  of  the  United  States,  and  subject  to   the  sovereign 
dominion  thereof;"  2d,  to  abolish  all  existing  treaties  with  vari- 
ous nations,  and  to  recognize  only  treaties  between  tlie  United 
States  and  such  foreign  nations;  3d,  to  continue  the  existing 
laws  and  customs  regulations,  so  far  as  they  were  not  ineonsii^t- 
ent  with  the  resolution,  or  c(mtrary  to  the  Constiliilion.  until 
Congress  should  otherwise  determin(;.     From  tlu^  terms  uf  this 
resolution  it  is  evident  that  it  was  intended  to  bo  merely  tem- 
porary and  provisional;  that  no  change  in  the  goveninieiit  was 
contemplated,  and  that,  until  f\irther  legislation,  the  lie]i\ililieof 
Hawaii  continued  in  existence.    Even  its  name  was  not  changed 
until  1900,  Avhen  the  "Territory  of  Hawaii"  was  organized. 
The  laws  of  the  United  States  were  not  extended  over  the  islands 
until  the  organic  act  was  passed  on  April  30,  1900,  when,  so 
careful  was  Congress  not  to  disturb  the  existing  condition  of 
things  any  further  than  was  necessary,  that  it  was  provided 
(§  5)  that  only  "the  laws  of  the  United  States  which  arc  not 
locally  inapplicable  shall  have  the  same  force  and  etrect  within 
the  said  Territory  as  elsewhere  in  the  United  States."    There 
was  apparently  some  discretion  left  to  the  courts  in  this  con- 
nection.   Indianapolis  &  St.  L.  R.  Co.  v.  Ilorst,  93  U.  S.  291, 
299,  23  L.  Ed.  898,  901.     The  fact,  already  mentioned,  that 
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ConCTCs9>  in  this  organic  net,  inserted  n  provision  for  tlio  em- 
paneling of  grund  juries  and  for  tlio  nnaniuilty  of  V(!nli(!ts,  in- 
dicates an  understanding  that  tlio  previous  praeticc  had  been 
pursued  up  to  that  time,  and  that  a  change  in  the  existing  law 
was  contemplated. 

Of  course,  under  the  !Xewlands  Kesolution,  any  new  legisla- 
tion must  conform  to  the  Constitution  of  the  United  States;  hut 
how  far  the  exeepticms  to  the  existing  municipal  legislation 
were  intended  to  abolish  existing  laws  must  depcMid  somewhat 
upon  circumstances.  Where  the  innnediate  apidication  of  the 
Constitution  required  no  new  legislation  to  take  the  jdacc  of 
that  which  the  Constitution  abolished,  it  may  be  well  held  to 
have  taken  immediate  effect;  but  Avhero  the  application  of  a 
procedure  hitherto  well  known  and  accpiiesced  in  left  nothing 
to  take  its  jdaco,  without  new  legislation,  the  result  might  be  so 
disastrous  that  we  might  well  say  that  it  coidd  not  have  been 
within  the  contemplation  of  Congress.  In  all  i)robabilily  the 
contingency  which  has  actually  arisen  occurred  to  no  one  at  the 
time.  If  it  had,  and  its  consecpiences  were  foreseen,  it  is  in- 
credible that  Congress  should  not  have  provided  against  it. 

If  the  negative  words  of  the  resoluti(ui,  "nor  contrary  to  the 
Constitution  of  the  United  States,"  be  construed  as  imposing 
upon  the  islands  every  provision  of  a  Constitution  which  must 
have  been  unfamiliar  to  a  large  nund)er  of  their  inhabitants, 
and  for  which  no  previous  preparation  had  been  made,  the  con- 
sequences in  this  particular  connection  would  be  that  every 
criminal  in  the  Hawaiian  Islands  convicted  of  an  infamous  of- 
fense between  August  12,  1898,  and  June  14,  1900,  when  the 
act  organizing  the  territorial  Government  took  effect,  must  be 
set  at  largo;  and  every  verdict  in  a  civil  case  rendered  by  less 
than  a  unanimous  iury  held  for  naught.  Surely,  such  a  result 
could  not  have  been  within  the  contemplation  of  Congress.  It 
is  equally  manifest  that  such  could  not  have  been  the  intention 
of  the  Kepublic  of  Hawaii  in  surrendering  its  autonomy.  Until 
then  it  was  an  independent  nation,  exercising  all  the  powers  and 
prerogatives  of  complete  sovereignty.  It  certainly  could  not 
liave  anticipated  that,  in  dealing  with  another  independent  na- 
tion, and  yielding  up  its  sovereignty,  it  had  denuded  itself,  by 
a  negative  pregnant,  of  all  power  of  enforcing  its  criminal  laws 
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nccording  to  tho  methods  which  hnd  been  in  vof;;uc  fur  sixtv 
yours,  nnd  wns  adopting  n  now  proccdiiro  for  whifh  it  had  hml 
no  opportunity  of  making  preparation.  Tho  Lc^'islutiiro  (if  the 
Republic  hnd  just  adjourned,  not  to  convcno  again  until  sonic 
time  in  1900,  and  not  ncliudly  convening  until  1001.  'j'lie  rcs- 
lution  on  its  fuco  hears  evidence  of  having  been  intended  nicrdv 
for  a  temporary  piirpose,  and  to  give  time  to  the  liipuhlic  to 
adapt  itself  to  such  form  of  territorial  government  as  should 
afterwards  bo  adopted  in  its  organic  act. 

Tho  Innguiigo  of  ^Ir.  Ihichanan,  then  Secretary  of  State,  in 
holding  that  tho  military  Government  established  in  California 
did  not  ccaso  to  exist  with  tho  treaty  of  peace,  but  continued  a- 
a  Government  de  facto  until  Congress  should  provide  u  terri- 
torial Government,  is  peculiarly  applicable  to  this  case.  '"Tho 
great  law  of  necessity  justifies  this  conclusion.  The  e<mseiit  ,i 
tho  people  is  irresistibly  inferred  from  tho  fact  that  no  civilized 
community  could  possibly  desire  to  abrogate  an  existing  (luvcrri- 
ment,  when  tho  alternative  presented  would  be  to  place  them- 
selves in  a  state  of  anarchy,  beyond  the  protection  of  all  laws, 
and  reduce  them  to  tho  unhappy  necessity  of  submitting  to  tho 
ilominiou  of  the  strongest."  [Cross  v.  Harrison,  IG  Jlnw.  184, 
14  L.  Ed.  S97. 

It  is  insisted,  however,  that,  as  the  common  law  of  England 
had  been  adopted  in  Ilawai.  by  tho  Code  of  1897,  it  was  within 
the  power  of  tho  courts  to  sinnnion  a  grnnd  jury,  and  that  such 
action  might  have  been  taken  and  criminals  tried  uiion  indict- 
ments properly  found,  and  convicted  by  a  unanimous  verdict. 
The  suggestion  is  rather  fanciful  than  real,  since  seel  inn  1101) 
of  the  Code  of  1897,  adopting  the  common  law  of  England,  con- 
tained a  proviso  that  "no  person  shall  be  subject  to  criminal 
])roceedings  except  as  provided  by  the  Hawaiian  laws."  These 
laws  provided  expressly  (section  GIG,  Penal  Laws  of  1897)  as 
ffdlows :  "The  necessary  bills  of  indictment  shall  be  duly  pre- 
pared by  a  legal  prosecuting  officer,  and  be  duly  presented  to 
the  presiding  judge  of  a  court  before  tho  arraignment  of  the  ac- 
cused, and  such  judge  shall,  after  examination,  certify  upon 
each  bill  of  indictment  whether  he  finds  the  same  a  true  bill  or 
not."  The  question  thus  squarely  presented  to  every  judge  in 
tho  Republic  was,  whether  he  was  bound  to  summon  a  grand 
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jury  under  the  Rowlands  Resolution,  when  no  proviaion  existed 
by  Inw  for  impaneling  the  same,  or  their  payment,  and  when,  in 
go  doing,  he  was  obliged  to  ignore  the  plain  statute  of  his  own 
country. 

It  is  not  intended  here  to  decide  that  the  words  **nor  contrary 
to  the  Constitution   of  the  United   States"   arc  meauinglos^. 
Clearly,  they  would  ho  operative  upon  any  municipal  logishitiun 
tliercaflor  adopted,  and  upon  any  ])rocccding3  thereafter  had, 
when  the  application  of  the  Constitution  would  not  result  in  the 
(lestnu'tion  of  existing  provisions  conducive  to  the  peace  and 
good  order  of  the  community.     Therefore  wo  should  answer 
witliout  hesitation  in  the  negative  the  (picstion  put  by  coitnsel 
for  the  petitioner  in  their  brief:  "Would  municipal  statutes  of 
Hawaii,  allowing  a  conviction  of  treason  on  circumstantial  evi- 
dence, or  on  the  testimony  of  one  witness,  depriving  a  person 
of  liberty  by  the  will  of  the  Ix>gislature  and  without  process  or 
confiscating  private  property  for  piiblic  use  witliout  compensa- 
tion, remain  in  force  after  an  annexation  of  tho  Torritoiy  to 
tbo  United  States,  which  was  conditioned  upon  the  extinction 
of  all  legislation  contrary  to  the  Constitution  ?''  We  would  even 
go  father,  and  say  that  most,  if  not  all,  the  privileges  and  im- 
munities contained  in  the  Bill  of  llights  of  the  Constitution 
were  intended  to  apply  from  the  moment  of  annexation ;  l)ut  we 
place  our  decision  of  this  case  upon  the  ground  that  the  two 
rights  alleged  to  be  violated  in  this  case  are  not  fundamental  in 
their  nature,  but  concern  merely  a  method  of  procedure  which 
sixty  years  of  pi'actice  had  shown  to  be  suited  to  the  conditions 
of  the  islands,  and  Avell  calculated  to  conserve  the  rights  of  their 
citizens  to  their  lives,  their  property,  and  their  well  being. 

Inasmuch  as  we  are  of  opinion  that  the  status  of  the  islands 
and  the  powers  of  their  provisional  Government  were  measured 
by  tho  Xrwlands  Resolution,  and  the  case  has  been  argued  upon 
that  theory,  we  have  not  deemed  it  necessary  to  consider  what 
would  have  been  its  position  had  the  important  words  "nor  con- 
trary to  the  Constitiition  of  the  United  States"  been  omitted, 
or  to  reconsider  the  questions  Avhich  arose  in  the  Insular  Tariff 
Cases  regarding  the  power  of  Congress  to  annex  ten'itory  with- 
out, at  the  same  time,  extending  the  Constitution  over  it.  Of 
course,  for  the  reasons  already  stated,  the  qupstions  involved  in 
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this  case  could  arise  only  from  such  as  occurred  bctAveeu  tlio 
taking  effect  of  the  joint  resolution 'of  July  7,  1898,  and  the 
Act  of  April  30,  1900,  establishing  the  territorial  Government. 
The  decree  of  the  District  Court  for  the  Territory  of  Hawaii 
must  he  reversed,  and  the  case  remanded  to  that  court,  with  in- 
structions to  dismiss  the  petition. 

]Mr.  Justice  White  and  Mr,  Justice  McKeuna,  concurrinc:: 
The  court  in  its  opinion  disposes  of  the  case  solely  hy  a  con- 
struction of  the  act  of  Congress.  Conceding,  arguendo,  that 
such  view  is  wholly  adequate  to  decide  the  cause,  I  concur  iu 
the  meaning  of  the  act  as  expounded  in  the  opinion  of  the  court, 
and,  in  the  main, -with  the  reasoning  by  which  that  interpreta- 
tion is  elucidated.  I  prefer,  however,  to  place  my  concurrence 
in  the  judgment  \ipon  an  additional  ground  which  socnis  to  nio 
more  fundamental.  That  ground  is  this :  That  as  a  con:ieqnence 
of  the  relation  which  the  Hawaiian  Islands  occu])iod  towards 
the  United  States,  growing  out  of  the  resolution  of  anncxiitio'i, 
the  provisions  of  the  5th  and  Cth  Amendments  of  tlic  Constitu- 
tion concerning  grand  and  petit  juries  Avere  not  applicaMo  to 
that  Territory,  because  whilst  the  effect  of  the  resolution  of  an- 
nexation was  to  acquire  the  islands,  and  subject  tlicin  to  the 
sovereignty  of  the  United  States,  neither  the  terms  of  the  reso- 
lution nor  the  situation  which  arose  from  it  served  to  incorpo- 
rate the  Hawaiian  Islands  into  the  United  States,  and  niiike 
them  an  integral  part  thereof.  In  other  Avords,  in  my  opinion, 
the  case  is  controlled  by  the  decision  in  Downes  v.  Bhhvcll,  182 
U.  S.  244,  45  L.  Ed.  1088,  21  Sup.  Ct.  Rep.  770. 

The  resolution  of  Congi'css  annexing  the  islands,  it  seems  to 
me,  makes  the  conclusion  just  stated  quite  clea-v  and  manifests 
that  it  was  not  intended  to  incorporate  the  islands  eo  instanli, 
biit,  on  the  contrary,  that  the  purpose  was,  whilst  acquiring 
them,  to  leave  the  permanent  relation  which  they  were  to  bear 
to  the  Government  of  the  United  Slates  to  await  the  subsequent 
determination  of  Congress.  By  the  resolution  the  islands  were 
annexed,  not  absolutely,  but  merely  "as  a  part  of  the  territory 
of  the  United  States,"  and  were  simply  declared  to  be  sul)jeet 
to  its  sovereignty.  The  minutest  examination  of  the  rcsohition 
fails  to  disclose  any  provision  declaring  that  the  islands  arc  in- 
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corporated  and  made  a  part  of  the  United  States,  or  endowing 
them  with  the  rights  which  would  arise  from  such  relation. 
On  the  contrary,  the  resolution  repels  the  conclusion  of  incor- 
poration. Thus  it  provides  for  the  government  of  the  islands 
by  a  commission  to  be  appointed  by  the  President,  until  Con- 
irress  should  have  opportunity  to  create  the  Government  which 
would  be  deemed  best.  Further,  it  is  stipulated  '^mtil  legisla- 
tion shall  be  enacted  extending  the  United  States  customs  laws 
and  rcgiilations  to  the  Hawaiian  Islands,  the  existing  customs 
relations  of  the  Hawaiian  Islands  with  the  United  States  and 
other  countries  shall  remain  unchanged."  And,  if  possible,  to 
make  the  purpose  of  Congress  yet  clearer,  the  act  provided  that 
"the  President  shall  appoint  five  commissioners,  at  least  two  of 
whom  shall  be  residents  of  the  Hawaiian  Islands,  who  shall,  as 
soon  as  reasonably  practicable,  recommend  to  Congress  such  leg- 
islation concerning  the  Hawaiian  Islands  as  they  shall  deem 
necessary  or  proper."  All  these  provisions,  in  my  opinion, 
clearly  point  out  that,  whilst  the  purpose  was  to  acquire  and  ex- 
tend the  sovereignty  of  the  United  States  over  the  islands,  it 
was  proposed  only  to  provide,  by  the  resolution  of  annexation, 
a  provisional  Government  until  Congress  should  become  pos- 
sessed of  the  information  necessary  to  enal)le  it  to  detci'mino 
what  should  be  the  permanent  status  of  the  annexed  Territory. 
And  the  meaning  of  the  resohition  of  annexation  thus  indicated 
by  its  tenns  is  reflexly  demonstrated  b}-  the  act  "To  Provide  a 
Government  for  the  Territory  of  Hawaii,"  approved  April  30, 
1900,  by  which  the  islands  were  undoubtedly  made  a  part  of  the 
United  States  in  the  fullest  sense  and  given  a  territorial  form 
of  government.  AMien  the  two  acts  are  put  in  contrast  and  the 
declarations  in  the  later  act  are  considered,  which  were  not 
Vnid  in  the  earlier  act,  and  which,  it  is  to  be  presumed,  were 
intentionally  omitted  from  the  resolution  providing  for  annexa- 
tion, I  can  see  no  reason  for  holding  that  the  mere  act  of  an ' 
nexation  accomplished  the  result  which  was  brought  about  by 
the  subsequent  law  containing  the  more  comprehensive  provis- 
ions. 

The  mere  annexation  not  having  effected  the  incorporation 
of  the  islands  into  the  United  States,  it  is  not  an  open  question 
that  the  provisions  of  the  Constitution  as  to  grand  and  petit 
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juries  were  not  applicable  to  them.  Hurtado  v.  California,  110 
U.  S.  516,  28  L.  Ed.  232,  4  Sup.  Ct.  Kep.  Ill,  292 ;  lie  Ross, 
140  U.  S.  473,  sub  nom.  Ross  v.  Mclnlyre,  35  L.  Ed.  583,  11 
Sup.  Ct.  Eep.  897;  Bolln  v.  Nebrasha,  176  U.  S.  83,  and  cases 
cited  on  page  83,  44  L.  Ed.  382,  20  Sup.  Ct.  E<;p.  2ST;  il/aa- 
well  V.  Dow,  176  U.  S.  584,  44  L.  Ed.  597,  20  Slip.  Ct  Kep. 
448,  494 ;  and  Downcs  v.  Bichuell,  182  U.  S.  244,  45  L.  Ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

Nor  is  tliere  anything  in  the  provision  in  the  act  of  annexa- 
tion relating  to  the  operation  of  the  Constitution  in  the  annexed ' 
Territory  which  militates  against  the  conclusions  previously  ex- 
pressed.   The  text  of  the  resolution  on  this  subject  is  as  follows: 

"The  municipal  legislation  of  the  Hawaiian  islands,  not  en- 
acted for  the  fulfilment  of  the  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution,  nor  contrary  to  the  Con- 
stitution of  the  United  States,  nor  to  any  existing  treaty  of  tlio 
United  States,  shall  remain  in  force  imtil  the  Congress  of  the 
United  States  shall  othenvise  determine." 

Now,  in  so  far  as  the  Constitution  is  concerned,  the  clause 
subjecting  the  existing  legislation  which  was  provisionally  con- 
tinued to  the  control  of  the  Constitution,  clearly  refcM-vcd  only 
to  the  provisions  of  the  Constitution  which  were  applioiildc,  and 
not  to  those  which  were  inapplicable.  In  other  words,  liaving. 
by  the  resolution  itself,  created  a  condition  of  things  al)solutcly 
incompatible  with  immediate  incorporation.  Congress,  luiiulful 
that  the  Constitution  was  the  siipreme  law,  and  that  its  applicn- 
blo  provisions  were  operative  at  all  times,  everywhoro,  and  upon 
every  condition  and  persons,  declared  that  nothing  in  the  joint 
resolution  continuing  the  customs  legislation  and  local  law 
should  be  considered  as  perpetuating  such  laws,  where  they  were 
inconsistent  with  those  fundamental  provisions  of  the  Constitu- 
tion which  were,  by  their  own  force,  applicable  to  the  Territory 
with  Avhich  Congress  was  dealing. 

To  say  the  contrary  would  bo  but  to  declare  thatf  Congi'ess 
had  provided  for  the  continuance  of  the  tariff  and  other  legisla- 
tion, whilst,  at  the  same  time,  it  had  enacted  that  that  result 
should  not  be  brought  about.  It  would,  moreover,  lead  to  the 
assumption  that  provisions  of  the  Constitution  which  were  in- 
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applicable  to  the  particular  situation  should  yet  govern  and  con- 
trol tliat  condition. 

Mr.  Justice  McKenna  authorizes  me  to  say  that  he  also  con- 
curs in  the  result  for  the  foregoing  reasons. 
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Hr.  Chief  Justice  Fuller,  with  whom  concurred  Mr.  Justice 
Harlan,  Mr.  Justice  Brewer,  and  Mr.  Justice  Peckham,"  dis- 
senting : 

In  my  opinion,  the  final  order  of  the  District  Court  should 
be  affirmed. 

Mankichi  was  tried  on  an  information  filed  May  4,  1890, 
charging  him  with  the  commission  of  the  crime  of  murder  on 
March  26  of  that  year,  and  was  found  guilty  of  manslanghcr 
in  the  first  degree  by  the  verdict  of  nine  jurors.  The  statutes 
of  Hawaii  prior  to  July  7,  1898,  provided  for  such  trial  and 
conviction. 

July  7,  1898,  the  "Joint  Eesolution  to  Provide  for  Annexing 
the  Hawaiian  Islands  to  the  United  States"  was  approveu.  30 
Stat,  at  L.  750.  Surrender  of  sovereignty  and  possession  was 
effected  August  12,  1898. 

The  act  '*To  Provide  a  Government  for  the  Territory  of 
Hawaii"  was  approved  April  30,  1900.  31  Stat,  at  L.  141, 
chap.  339. 

If  Articles  of  Amendm-ent  5  and  G  wci'e  applicable  to  the 
Territory  of  Hawaii  after  August  12,  1898,  the  district  judge 
was  right,  and  Mankichi  was  entitled  to  be  discharged. 

The  annexation  resolution  contained  three  sections,  and, 
omitting  the  2d  and  3d  as  not  material  hero,  is  given  in  tho 
margin.* 

♦Whereas,  the  Government  of  the  Republic  of  Hawaii  having,  in 
due  form,  signified  its  consent,  in  the  manner  provided  by  its  Cor- 
stltutlon,  to  cede,  absolutely  and  without  reserve,  to  the  United  States 
ot  America,  all  rights  of  sovereignty  of  whatsoever  kind  in  and  over 
the  Hawaiian  Islands  and  their  dependencies,  and  also  to  cede  and 
transfer  to  the  United  States  the  absolute  fee  and  ownership  of  all 
public,  Government  or  Crown  lands,  public  buildings  or  edifices,  ports, 
harbors,  military  equipment,  and  all  other  public  property  of  every 
kind  and  description  belonging  to  the  Government  of  the  Hawaiian 
Islands,  together  with  every  right  and  appurtenance  thereunto  apper- 
taining: Therefore, 
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By  the  specific  language  of  this  resolution  no  legislation 
which  was  contrary  to  the  Constitution  of  the  United  States  re- 
mained in  force. 

The  language  is  plain  and  unambiguous,  and  resort  to  con- 
struction or  interpretation  is  absolutely  uncalled  for.  To  tam- 
per with  the  Avords  is  to  eliminate  them. 

This  is  not  one  of  those  rare  cases  where  adherence  to  the  let- 
ter leads  to  manifest  absurdity,  as  in  United  States  v.  Kirby,  1 
Wall.  482,  19  L.  Ed.  278,  and  the  illustrations  there  dv&^xn  by 
!Mr.  Justice  Field  from  Puffendorf  and  Plowden. 

The  argument  ah  inconvenienti,  without  more,  is  an  unsafe 
gi^ide,  and  departure  from  the  plain  meaning  tends  to  usurp 
legislative  functions.  Besides,  that  argument  has  no  applica- 
tion here.  Courts  in  Hawaii  have  had  criminal  law  jurisdic- 
tion for  more  than  half  a  century ;  and  they  had  power  to  im- 
panel a  grand  jury  (United  States  v.  Hill,  1  Brock,  159,  Fed. 
Cas.  !N"o.  15,3G4),  and  to  direct  the  petit  j\iry  of  twelve  that 
conviction  could  only  be  had  by  a  unanimous  verdict. 

Resolved,  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  that  said  cession  is  accepted, 
ratified  and  confirmed,  and  that  the  said  Hawaiian  Islands  and  their 
dependencies  be,  and  they  are  hereby,  annexed  as  a  part  of  the  terri- 
tory of  the  United  States,  and  are  subject  to  the  sovereign  dominion 
thereof,  and  that  all  and  singular  the  property  and  rights  hereinbefore 
mentioned  are  vested  in  the  United  States  of  America. 

The  existing  laws  of  the  United  States  relative  to  public  lands  shall 
not  apply  to  such  lands  in  the  Hawaiian  Islands;  but  the  Congress  of 
the  United  States  shall  enact  special  laws  for  their  management  and 
disposition:  Provided,  that  all  revenue  from,  or  proceeds  of,  the  same, 
except  as  regards  such  part  thereof  as  may  be  used  or  occupied  for  the 
civil,  military  or  naval  purposes  of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  Government,  shall  be  used  solely  for 
the  benefit  of  the  inhabitants  of  the  Hawaiian  Islands,  for  educational 
and  other  public  purposes. 

Until  Congress  shall  provide  for  the  Government  of  such  islands, 
all  the  civil,  judic».u,i  and  military  powers  exercised  by  the  officers  of 
the  existing  government  in  said  islands  shall  be  vested  in  such  person 
or  persons,  and  shall  be  exercised  in  such  manner,  as  the  President 
of  the  United  States  shall  direct;  and  the  President  shall  have  power 
to  remove  said  officers,  and  fill  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Islands  with  foreign  nations 
shall  forthwith  cease  and  determine,  being  replaced  by  such  treaties 
as  may  exist,  or  as  may  be  hereafter  concluded,  between  the  United 
States  and  such  foreign  nations.    The  municipal  legislation  of  the  Ha- 


TERRITORY  OF  HAWAII  v.  MANKICHI. 


481 


In  giving  the  instructions  which  accompanied  the  joint  reso- 
lution, Mr.  Justice  Day,  then  Secretary  of  State,  under  date  of 
July  8, 1898,  said :  "These  recitals,  it  ,/ill  be  observed,  are  made 
in  the  language  of  the  treaty  of  annexation  concluded  at  Wash- 
ington on  the  IGth  day  of  June,  1897.  They,  as  well  as  the 
other  terms  of  that  treaty,  were  advisedly  incorporated  into  the 
joint  resolution,  because  they  embodied  the  terms  of  cession, 
which  have  not  only  been  agreed  upon  by  the  two  Government, 
but  which  have  also  been  ratified  by  the  Government  of  the  Ke- 
public  of  Hawaii." 

The  reference  is  to  a  proposed  treaty  signed  by  Secretary 
Sherman  on  the  part  of  the  United  States,  and  by  three  com- 
missioners on  the  part  of  Hawaii,  to  which  the  advice  and  con- ' 
sent  of  the  Senate  was  not  given. 

The  preamble  to  this  treaty  expressed  the  "desire  of  the  Gov- 
ernment of  the  Eepublic  of  Hawaii  that  those  islands  should  be 
incorporated  into  the  United  States  as  an  integral  part  thereof 

waiian  Islands,  not  enacted  for  the  fulfilment  of  the  treaties  so  ex-^ 
tinguished,  and  not  inconsistent  with  this 'Joint  Resolution  nor  con- 
trary to  the  Constitution  of  the  United  States,  nor  to  any  existing 
treaty  of  the  United  States,  shall  remain  in  force  unil  the  Congress  of' 
the  united  States  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  extending  the  United  States  cus- 
toms laws  and  regulations  to  the  Hawaiian  Islands,  the  existing  cus- 
toms relations  of  the  Hawaiian  Islands  with  the  United  States  and.! 
other  countries  shall  remain  unchanged. 

The  public  debt  of  the  Republic  of  Hawaii,  lawfully  existing  at  the 
date  of  the  passage  of  this  Joint  Resolution,  including  the  amounts, 
due  to  depositors  in  the  Hawaiian  Postal  Savings  Bank,  is  hereby  as- 
sumed by  the  Government  of  the  United  States;  but  the  liability  of  the 
United  States  in  this  regard  shall  in  no  case  exceed  for  million  dol- 
lars, So  long,  however,  as  the  existing  Government  and  the  present 
commercial  relations  of  the  Hawaiian  Islands  are  continued  as  herein- 
before provided,  said  Government  shall  continue  to  pay  the  interest 
on  said  debt. 

There  shall  be  no  further  immigration  of  Chinese  into  the  Hawaiian 
Islands,  except  upon  such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and  no  Chinese,  by  reason 
of  anything  herein  contained,  shall  be  allowed  to  enter  the  United 
States  from  the  Hawaiian  Islands. 

The  President  shall  appoint  five  commissioners,  at  least  two  of  whom 
shall  be  residents  of  the  Hawaiian  Islands,  who  shall,  as  soon  as  rea<- 
•onably  practicable,  recommend  to  Congress  such  legislation  conoernr 
ing  the  Hawaiian  Islands  as  they  shall  deem  necessary  or  proper. 
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and  under  its  sovereignty,"  and  that  the  two  Governments  "hare 
determined  to  accomplish  by  treaty  an  object  so  important  to 
their  mutual  and  permanent  welfare." 

Tho  language  of  the  remainder  of  the  treaty  is  reproduced 
in  the  joint  resolution,  including  the  provision  that  the  munic- 
ipal legislation  of  Hawaii  should  remain  in  force  "wlion  not  in- 
consistent with  the  resolution  or  any  existing  treaty  of  the 
United  States  nor  contrary  to  the  Constitution  of  the  United 
States. 

By  the  resolution,  Congress  provided  for  the  Government  of 
"lawaii  under  the  authority  of  the  United  States.  All  the  civil, 
,iadlf:ial,  and  military  powers  exercised  by  the  officers  in  the 
islands  were  vested  in  the  appointees  of  the  President,  and  were 
to  be  exercised  "in  such  manner  as  the  President  of  the  United 
States  shall  direct."  The  President  prorogued  tho  Legislature; 
reappointed  the  officers  "of  the  Republic  of  Hawaii  as  it  existed 
just  prior  to  the  transfer  of  sovereignty ;  required  such  officers 
to  talvc  an  oath  of  allegiance  to  the  United  States ;  and  required 
all  bonded  officers  to  renew  their  bonds  to  the  Government  of 
the  United  States." 

All  existing  treaties  of  Hawaii  were  abrogated ;  further  im- 
migration of  the  Chinese  was  prohibited  except  as  allowed  "by 
the  laws  of  the  United  States;"  the  customs  laws  of  Hawaii, 
and  its  municipal  legislation  not  contrary  to  the  Coustitution 
of  the  United  States,  were  continued  in  force  until  Congress 
should  otherwise  determine. 

Commissionei'S  were  to  be  and  were  appointed  to  recommend 
to  Congress  such  legislation  as  they  might  "deem  necessary 
and  proper." 

The  act  of  April  30,  1900,  was  the  result  of  their  report,  and 
provided  further  government,  dealing  with  details,  and  per- 
manent instead  of  temporary.  But,  while  temporary  under  the 
resolution,  it  was  nevertheless  a  system  of  government,  and  tho 
Territoi-y  was  under  the  sovereignty  of  the  United  States,  and 
governed  by  its  agencies. 

By  the  resolution,  the  annexation  of  the  Hawaiian  Islands 
became  complete,  and  the  object  of  the  proposed  treaty,  that 
"those  islands  should  be  incorporated  into  the  United  States  as 
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an  integral  part  thereof,  and  under  its  sovereignty,"  was  ac- 
complished. 

The  exceptions  in  respect  of  customs  relations  and  the  prohi- 
bition of  the  immigration  of  tho  Chinese,  embodied  in  the  treaty 
agreement  and  in  the  resolution,  could  not  destroy  the  effect  of 
incorporation  or  of  the  extension  of  the  Constitution.  If  this 
were  possible,  the  act  of  April  30,  1900,  woiild  be  open  to  tho 
same  objection. 

It  was  said  at  the  bar  that  the  words  "contrary  to  the  Consti- 
tution of  the  United  States"  were  inserted  as  a  declaration  that 
certain  ''fundamental  rights  and  principles,  the  basis  of  all  free 
government,  which  cannot  with  impunity  be  transcended,"  were 
to  be  protected  in  Hawaii ;  that  certain  limitations  of  the  Con- 
stitution applied  'Svhenever  the  jurisdiction  of  the  United  States 
extends."  But,  in  that  view,  the  insertion  of  the  phrase  was 
superfluous  and  accomplished  nothing. 

Xor  were  we  informed  what  tliose  fundamental  rights  are. 
This  is  not  a  question  of  natural  rights,  on  the  one  hand,  and 
artificial  rights  on  tho  other,  but  of  the  fundamental  rights  of 
every  person  living  under  tho  sovei-eignty  of  the  United  States 
in  respect  of  that  Government.  And  among  those  rights  is  the 
right  to  be  free  from  prosecution  for  crime  unless  after  indict- 
ment by  a  grand  jury,  and  the  right  to  be  acquitted  unless  found 
guilty  by  the  unanimous  verdict  of  a  petit  jury  of  twelve. 

In  Calkn  v.  Wilson,  127  U.  S.  540,  549,  32  L.  Ed.  223,  226, 
8  Sup.  Ct.  Rep.  1301,  it  was  said  by  Mr.  Justice  Harlan,  speak- 
ing for  the  court:  "And  as  the  guaranty  of  a  trial  by  jury,  in 
the  Sd  article,  implied  a  trial  in  that  mode  and  according  to 
the  settled  nxles  of  the  conmion  law,  the  enumeration,  in  the 
6th  Amendment,  of  the  rights  of  the  accused  in  criminal  prose- 
cutions, is  to  be  taken  as  a  declaration  of  what  those  rules  were, 
and  is  to  be  referred  to  the  anxiety  of  the  people  of  tho  Statc^i 
to  have  in  the  supreme  law  of  the  land,  and  so  far  as  the  agencies 
of  the  General  Government  were  concerned,  a  fiill  and  distinct 
recognition  of  those  rules,  as  involving  the  fundamental  rights 
of  life,  liberty,  and  property." 

Common-law  rights  are  described  in  the  ordinance  of  1787 
as  "fundamental  principles  of  civil  and  religious  liberty,"  and 
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the  amendments  embodying  common-law  rights  were  demanded, 
as  the  preamble  of  the  act  of  Congress  proposing  them  declare? 
"in  order  to  prevent  misconstruction  or  abuse"  of  the  powers 
of  the  General  Government. 

Assuming,  solely  for  the  sake  of  argument,  that  the  mere 
fact  of  annexation  might  not  in  itself  have  at  once  extended  to 
the  inhabitants  of  Hawaii  all  the  rights,  privileges,  and  inv 
munities  guaranteed  by  the  Constitution,  and  that  Congress  had 
the  power  to  impose  limitations  in  that  regard,  I  think  not  onlv 
that  Congress  did  not  do  so  in  the  particulars  in  question,  hut 
that,  in  re-enacting  existing  legislation,  Congress,  by  the  terms 
of  the  resolution,  intentionally  invalidated  so  much  thereof  as 
in  these  particulars  was  inconsistent  with  the  Constitution. 
The  presumptions  are  all  opposed  to  any  capitulation  in  the 
matter  of  common-law  institutions. 

Mr.  Justice  Harlan,  dissenting: 

This  case  is  of  such  exceptional  importance  in  respect  of  the 
principles  announced  by  my  brethren  of  the  majority,  that  I 
deem  it  not  inappropriate  to  state  my  views  in  a  separate  opin- 
ion. 

I  entirely  concur  with  the  Chief  Justice  in  holding  that  the 
accused  was  properly  discharged  from  custody.  Whether  the 
legality  of  his  detention  be  tested  by  the  Constitution  or  alone 
by  the  Joint  Resolution  of  Congress,  approved  July  7,  1898, 
providing  **for  annexing  the  Hawaiian  Islands  to  the  United 
States,"  his  imprisonment  was,  in  my  judgment,  wholly  unau- 
thorized. 

"What,  at  the  time  of  arrest  and  trial  of  the  accused,  were  the 
relations  existing  between  the  United  States  and  Hawaii  ?  By 
what  law  were  the  personal  rights  of  the  people  of  Hawaii  to  be 
then  determined?  The  decision  of  the  case  depends  upon  the 
answer  to  these  questions. 

In  1897  a  treaty  was  made  between  the  United  States  and  the 
Republic  of  Hawaii,  which  was  signed  by  Secretary  Sherman 
on  behalf  of  the  United  States,  and  by  three  Commissioners  on 
the  part  of  Hawaii.  Senate  Report  No.  681,  55th  Congress, 
2d  Sees.,  March  16,  1898. 

The  preamble  to  that  treaty  expressed  the  "desire  of  tihe 
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Government  of  the  Republic  of  Hawaii  that  those  Islands  shall 
heincoriio rated  into  the  United  States  as  an  integral  part  thereof 
and  under  Us  soveve'ujnty."  It  also  recited  the  determination 
of  the  two  Governments  "to  accomplish  by  treaty  an  object  so 
important  to  their  mutual  and  pennanent  welfare." 

The  treaty  stipulated  that,  until  Congress  provided  for  the 
government  of  such  Islands,  all  the  civil,  judicial,  and  military 
powers  exercised  by  the  officers  of  the  existing  Government  in 
the  Islands  should  be  vested  in  such  person  or  persons,  and  be 
exercised  in  such  manner,  as  the  President  of  the  United  States 
directed,  and  that  the  President  should  have  power  to  remove 
said  officers,  and  fill  the  vacancies  so  occasioned ;  also  that  the 
municipal  legislation  of  the  Hawaiian  Islands  "not  inconsistent 
with  this  treaty  nor  contrary  to  the  Constitution  of  the  United 
States,  nor  to  any  exising  treaty  of  the  United  States,  shall  re- 
main in  force  until  the  Congress  of  the  United  States  shall 
otherwise  determine." 

The  treaty  was  not  formally  ratified,  but  its  object  was  ac- 
complished by  the  passage  of  the  Joint  Resolution  of  July  7, 
1898.    30  Stat,  at  L.  750. 

In  order  that  the  full  scope  of  that  Resolution  may  be  seen, 
it  is  here  given  in  full : 

"WTiereas,  the  Government  of  the  Republic  of  Hawaii  hav- 
ing, in  due  form,  signified  its  consent,  in  the  manner  provided 
by  its  Constitution,  to  cede  absolutely  and  without  reserve  to 
the  United  States  of  America  all  rights  of  sovereignty  of  what- 
soever kind  in  and  over  the  Hawaiian  Islands  and  their  de- 
pendencies, and  also  to  cede  and  transfer  to  the  United  States 
the  absolute  fee  and  ownership  of  all  public.  Government,  or 
CroAvai  lands,  public  buildings  or  edifices,  ports,  harbors,  mili- 
tary equipment,  and  all  other  public  property  of  every  kind  and 
description  belonging  to  the  Government  of  the  Hawaiian 
Islands,  together  with  every  right  and  appurtenance  thereunto 
appertaining :  Therefore, 

"Resolved  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  said  ces- 
sion is  accepted,  ratified,  and  confirmed,  and  that  the  said  Ha- 
waiian Islands  and  their  dependencies  be,  and  they  are  hereby, 
annexed  as  a  part  of  the  territory  of  the  United  States  and  are 
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subject  to  the  sovoroigii  dominion  thereof,  and  that,  all  and 
singular,  the  property  and  rif^hts  horoinl)ef(jve  nicntioiiod  aro 
vested  in  the  United  States  of  America. 

"The  existing  laws  of  the  United  States  relative  to  pnljljc 
lands  shall  not  apply  to  such  hinds  in  the  Ilnwaiiiiu  Islands- 
but  the  Congress  of  the  United  States  shall  ciinot  special  laws 
for  their  management  and  disposition :  Provided,  That  all  rev- 
enue from  or  proceeds  of  the  same,  except  as  regards  such  parf 
thereof  as  may  be  used  or  occr.pied  for  the  civil,  inilitury,  or 
naval  purposes  of  the  United  States,  or  may  be  assig-ned  for  tlir 
use  of  the  local  Government,  shall  be  used  solely  for  the  boiicfit 
of  the  inhabitants  of  the  Hawaiian  Islands  for  educational  aiil 
other  public  purposes. 

"Until  Congress  shall  provide  for  the  government  of  such 
Islands,  all  the  civil,  judicial,  and  military  powers  exorcised  bv 
the  officers  of  the  existing  Govemnioiit  in  said  Islands  shall  be 
vested  in  such  person  or  persons,  and  shall  be  exercised  in  such 
manner,  as  the  President  of  the  United  States  shall  direct;  and 
the  President  shall  have  power  to  remove  said  officers  and  fill 
the  vacancies  so  occasioned. 

"The  existing  treaties  of  the  Hawaiian  Islands  with  foreign 
nations  shall  forthwith  cease  and  deteraiine,  being  replaced  bv 
such  treaties  as  may  exist,  or  as  may  be  hereafter  concluded, 
between  the  United  States  and  such  foreign  nations.  The  mu- 
nicipal legislation  of  the  Hawaiian  Islands,  not  enacted  for  the 
fulfilment  of  the  treaties  so  extinguished,  and  not"  inconsistent 
with  this  Joint  Resolution  nor  contrary  to  the  Conslilution  of 
the  United  States  nor  to  any  exisiing  treaty  of  the  United 
States,  shall  remain  in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine. 

"Until  legislation  shall  bo  enacted  extending  tlio  United 
States  customs  laws  and  regulations  to  the  Hawaiian  Islands. 
the  existing  customs  relations  of  the  Hawaiian  Islands  with  tho 
United  States  and  other  countries  shall  remain  uncliannod. 

"The  public  debt  of  the  Republic  of  Hawaii,  lawfully  exist- 
ing at  the  date  of  the  passage  of  this  Joint  Resolutiou,  includ- 
ing the  amounts  due  to  depositors  in  the  Hawaiian  Postal  Sav- 
ings Bank,  is  hereby  assumed  by  the  Government  of  the  United 
States ;  but  the  liability  of  the  United  States  in  this  regard  shall 
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in  no  case  exceed  four  million  dollars.  So  long,  however,  as  tlio 
existing  Government  and  the  present  commercial  relations  of 
the  Hawaiian  Islands  are  continued  as  hereinbefore  provided, 
said  Government  shall  continue  to  pay  tho  interest  on  said  debt. 

"There  shall  be  no  further  immigration  of  Chinese  into  tho 
Hawaiian  Islands,  except  upon  such  conditions  as  are  now  or 
may  hereafter  bo  allowed  by  tho  laws  of  tho  United  States ;  and 
110  Chinese,  by  reason  of  anything  herein  contained,  shall  bo 
allowed  to  enter  the  United  States  from  tho  Hawaiian  Islands. 

"Tlio  president  shall  appoint  five  commissioners,  at  least  two 
of  whom  shall  bo  residents  of  tho  Hawaiian  Islands,  who  shall, 
as  soon  as  reasonably  pi'acticable,  recommend  to  Congress  such 
legislation  concerning  the  Hawaiian  Islands  as  they  shall  deem 
necessary  or  proper. 

"§  2.  That  tho  commissioners  hereinbefore  provided  for  shall 
1)0  appointed  by  tho  President,  by  and  with  the  advice  and  con- 
sent of  tho  Senate. 

"§  3.  That  tho  sum  of  one  hundred  thousand  dollars,  or  so 
much  tlioreof  as  may  be  necessary,  is  hereby  appropriated  out  of 
any  money  in  the  Treasuiy  not  otherwise  appropriated,  and  to 
be  immediately  available,  to  be  expended  at  the  discretion  of  the 
President  of  the  United  States  of  America,  for  the  purpose  of 
carrying  this  Joint  Resolution  into  effect." 

Under  date  of  July  8,  1898,  tho  Secretary  of  State  transmit- 
ted a  copy  of  this  Joint  Resolution  to  tho  United  State  Envoy 
Extraordinary  and  Minister  Plenipotentiaiy  accredited  to  Ha- 
waii, with  instructions  as  to  his  duty  in  the  premises. 

Referring  to  the  Preamble  of  that  Resolution,  tho  Secretary, 
in  his  letter  of  instructions,  said :  "Tliese  recitals,  it  will  be  ob- 
soiTed,  are  made  in  the  language  of  the  treaty  of  annexation 
concluded  at  Washington  on  the  IGth  day  of  June,  1897.  They, 
as  well  as  the  other  terms  of  that  treaty,  were  advisedly  incorpo- 
rated in  the  Joint  Resolution,  because  they  embody  the  terms  of 
cession  which  have  not  only  been  agreed  upon  by  the  two  Gov- 
ernments, but  which  have  also  been  ratified  by  the  Goveniment 
of  the  Republic  of  Hawaii.  The  Joint  Resolution,  thei*eforo, 
accepts,  ratifies,  and  confinns,  on  the  part  of  the  United  States, 
tho  cession  formally  agreed  to  and  approved  by  the  Republic  of 
Hawaii.    As,  by  the  adoption  of  the  Joint  Resolution,  the  ces- 
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sion  of  tho  Hawaiian  Islands  and  their  depondoncies  to  tho 
United  States  is  thus  concluded,  it  is  assunieil  tluit  no  fnrtlier 
action  will  bo  necessary  on  tho  part  of  tho  Ilinvaiiau  Govern- 
ment beyond  tho  formalities  of  transfer.  Should  tluit  Govoru- 
mont,  however,  desire  to  take  any  further  action,  formally  con- 
firmatory of  what  lias  been  done,  no  objection  will  lie  intorposeil 
on  tlio  part  of  the  United  States.  When  all  preliminaries  shall 
have  been  settled,  you  are  instructed  to  accept,  in  the  naiiio  nf 
the  United  States,  the  fonnal  transfer  of  tho  sovor('i<iiitv  aiiil 
property  of  tho  Hawaiian  Goverrmient,  and  to  raise  the  Aiiiori- 
can  flag,  with  such  suitable  ceremonies  as  may  bo  agreed  on  for 
the  occasion.  It  may  bo  advisable  for  the  IT  liian  Govern- 
mont  to  deliver  to  you  an  inventory  of  tho  pub  )i)erty  trans- 

ferred to  tho  United  States.  There  arc  several  ]tio\-isi()iis  of  tlie 
doint  Ilesolution  to  which  it  is  deemed  ])roper  specially  to  refer, 
Until  Congrcs  shall  provide  for  the  government  of  Hawaii,  'all 
tho  civil,  judicial,  and  military  powers  exercised  by  the  officers 
of  tho  existing  Government'  are  to  bo  vested  in  such  person  or 
])ersons,  and  to  be  exercised  in  such  manr  )r,  as  the  President  of 
tho  United  States  shall  direct.  In  the  exercise  of  the  power 
thus  conferred  upon  him  by  tho  Joint  Ilesolution,  the  President 
hereby  directs  that  the  civil,  judicial,  and  military  ])ovvors  in 
question  shall  bo  exorcised  by  the  officers  of  the  Tiepnhlic  of  Ha- 
waii as  it  existed  just  prior  to  the  transfer  of  sovereignty,  sub- 
ject to  his  power  to  remove  such  officers  and  to  fill  tho  vacancies, 
All  such  officers  will  bo  required  at  once  to  take  an  oath  of  al- 
legiance to  the  Vn'dcd  Stales,  and  all  the  military  forces  will 
bo  required  to  take  a  similar  oath,  and  all  bonded  officers  will  be 
required  to  renew  their  bonds  to  the  Gorernmciit  of  (he  Unilcd 
States.  Tho  powers  of  tho  minister  of  foreign  affairs  will, 
upon  the  transfer  of  the  sovereignty  and  property  of  Hawaii 
"Lo  thfi  United  States,  necessarily  cease,  so  far  as  they  relate  to 
tho  conduct  of  diplomatic  intercourse  between  Hawaii  and  for- 
eign powers.  The  municipal  legislation  of  Hawaii,  except  such 
as  was  enacted  for  the  fulfilment  of  the  treaties  between  that 
country  and  foreign  nations,  and  except  such  as  is  iiiconsistent 
with  tho  Joint  Rcsohition,  or  contrary  to  the  Constitution  of  the 
United  States,  or  to  any  existing  treaty  of  the  United  States,  is 
to  remain  in  force  till  the  Congress  of  the  United  States  shall 


TEKRITORY  OV  HAWAII  v.  MANKICHI. 


480 


otlienviso  detcrniine.  The  existing  customs  rolntions  of  Hawaii 
with  tlio  United  States  and  with  otlier  coiintrios  are  to  remain 
unchaiigf'd  till  Congress  shall  have  extended  the  customs  laws 
ftnd  regulations  of  the  United  States  to  the  Islands.  Under 
these  various  provisions,  the  Government  of  the  Islands  will 
proceed  without  interruption.  Upon  the  completion  of  the  for- 
malities of  the  transfer,  your  functions  as  Envoy  Extraordinary 
and  ilinlster  Plenipotentiary  to  Hawaii  will  necessarily  cease. 

.  .  These  instructions  will  bo  bonio  to  you  by  Rear  Ad- 
miral Josc[)h  X.  ^liller,  U.  S.  Navy,  who  will  pi'oceed  to  Hono- 
lulu in  the  U.  S.  S.  Philadelphia,  and  who,  together  with  the 
commander  of  the  United  States  military  forces  present,  will 
act  with  you  in  the  cernionies  attending  the  formal  transfer  of 
the  Islands  to  the  United  States." 

So  that  the  Seci'ctary  of  Stale  gave  the  representative  of  the 
United  States  to  understand  that  the  Joint  Resolution  and  the 
Treaty  had  the  same  object  in  view,  namely,  to  incorporate 
Hawaii  into  the  United  States  "as  an  integral  part  thereof  and 
under  its  sovereignty." 

Proceeding  in  our  examination  of  the  history  of  annexation, 
we  find  that  under  date  of  August  15,  1898,  the  United  States 
Minister  made  .his  official  report  as  to  what  was  done  in  execu- 
tion of  the  Joint  Resolution,  annexing  Hawaii  to  the  United 
States.  That  repoi't  contains  the  details  of  the  ceremonies  at- 
tending the  formal  ti'ansfer  of  the  sovereignty  and  property  of 
the  Hawaiian  Government  to  the  United  States.  From  it  the 
following  extract  is  made: 

"At  a  quarter  before  12  [on  August  12,  1898]  the  ceremonies 
opened  with  prayer,  at  the  conclusion  of  which  I  [the  United 
States  ^Minister]  arose,  and,  addressing  President  Dole,  said: 
'Mr.  President,  I  present  you  a  certified  copy  of  a  Joint  Reso- 
lution of  the  Congress  of  the  United  States,  approved  by  the 
President  on  July  7,  1898,  entitled  "Joint  Resolution  to  Pro- 
vide for  Annexing  the  Hawaiian  Islands  to  the  United  States." 
This  Joint  Resolution  accepts,  ratifies,  and  confirms  on  the  part 
of  the  United  States  the  cession  formally  consented  to  and  ap- 
proved by  the  Republic  of  Hawaii.'  .  .  .  President  Dole, 
taking  the  copy  of  the  Resolution,  said:  'A  treaty  of  political 
union  having  been  made,  and  the  cession  formally  consented  to 
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by  the  Repiiblic  of  Hawaii  having  been  accepted  by  '.lie  United 
States  of  America,  I  now,  in  the  interest  of  the  Hawaiian  body 
politic,  and  with  full  confidence  in  the  honor,  justice,  and 
friendship  of  the  American  people,  yield  up  to  you,  as  the  rop- 
I'osentative  of  the  Government  of  the  United  States,  the  sov- 
ereignty and  public  property  of  the  Hawaiian  Islands;'  and 
Avaving  his  hand  to  his  chief  of  staff,  the  Hawaiian  flag  was 
saluted  by  the  battery  of  the  Hawaiian  K'ational  Guard,  in 
which  salute  our  ships  in  the  hai'bor  joined.  Then  the  Ha- 
waiian band  played  Hawaiian  Ponoi  for  the  last  time,  taps  veve 
sounded,  and  the  Hawaiian  flag  came  down,  and  was  taken  pos- 
session of  by  the  Hawaiian  corporal  of  the  guard.  Then,  reply- 
ing to  President  Dole,  I  said :  'Mr.  President,  in  the  name  of 
the  United  States,  I  accept  the  transfer  of  the  sovereignty  and 
property  of  the  Hawaiian  Government.  The  admiral  coniniand- 
ing  the  United  States  naval  force  in  these  watere  will  prouoed 
to  perform  the  duty  intnisted  to  him.'  Thereupon  the  Ameri- 
can flag  was  raised  as  the  band  played  the  Star  Spangled  Ban- 
ner, and  saluted." 

The  United  States  Minister  then  congratulated  ''his  fclloir- 
countrymen,"  on  "the  inevitable  consummation  of  the  national 
policies  and  the  natural  relations  between  the  two  countric"?  now 
formally  and  indissohihly  united."  ITo  urged  the  llawaiians 
not  to  rest  content  in  the  enjoyment  of  free  institutions,  but  "to 
help  maintain  them  in  the  spirit  they  Avill  be  cxtendctl  to  von, 
in  the  spirit  you  have  sought  them,  in  the  spirit  of  fraternity 
and  equality,  in  the  spirit  of  the  Constitution  itself,  now  Ih 
supreme  law  of  the  land."  The  oath  of  allogiaiico  was  there- 
upon administered  by  the  Chief  Justice  of  Hawaii  to  the  officers 
of  that  country,  each  one  swearing  that  he  would  "support  and 
<lofend  the  Constitution  of  the  United  States  of  America  against 
all  enemies,  foreign  and  domestic." 

It  is  thus  preceived  that  the  IJepublic  of  Hawaii  cedcil,  ahso- 
lutely  and  without  reserve,  to  the  United  States  of  America,  all 
rights  and  sovereignty  of  whatsoever  kind  in  and  over  the  Ha- 
waiian Islands  and  their  dependencies,  as  well  as  the  absolute 
fee  and  ownership  of  all  public.  Government,  or  Crown  lands, 
public  buildings  or  edifices,  ports,  harbors,  military  ecpiipnient, 
and  all  other  public  property  of  every  kind  and  description  be- 
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longing  to  the  Government  of  the  Hawaiian  Islands,  together 
with  every  right  and  appui'tenanee  thereunto  appertaining ;  that 
the  cession  was  accepted,  ratified,  and  confirmed  by  Congress, 
and  that  the  Hawaiian  Islands  and  their  dependencies  were 
"annexed  as  a  part  of  the  territory  of  the  United  States  and  are 
subject  to  the  sovereign  dominion  thereof ;"  and,  what  is  of  vital 
moment  in  this  case,  that  such  municipal  legislation  of  the 
Islands  as  was  not  "contrary  to  the  Constitution  of  the  U7iite(l 
States" — and  therefore  only  such  legislation  as  was  consistent 
with  that  instmment — was  to  remain  in  force  imtil  Congress 
otherwise  determined.  Necessarily,  therefore,  if  regard  be  had 
merely  to  the  action  of  Congress,  all  local  legislation  inconsist- 
ent with  the  Constitution  ceased  to  have  any  force  in  Hawaii 
after  that  countiy  thus  passed  under  the  sovereign  dominion  of 
the  United  States. 

After  the  passage  of  the  Joint  Resolution,  and  after  the  for- 
mal transfer  of  Hawaii  to  the  United  States,  namely,  in  1899, 
Osaki  Mankichi,  a  subjocc  of  Japan,  was  tried  in  one  of  the 
courts  of  Hawaii  for  rhc  ahoged  crime  of  murder.  He  was  con- 
victed of  the  crime  of  uianslaughter  in  the  first  degree,  and  sen- 
tenced to  imprisonment  for  twenty  years  at  hard  labor.  Al- 
though the  crime  was  of  an  infamous  nature,  there  was  no  pre- 
sentment or  indictment  of  a  gi-and  jury,  and  the  verdict  was 
rendered  by  only  nine  of  the  twelve  persons  composing  the  petit 

Having  been  placed  in  prison  pursuant  to  the  verdict  and 
sentence,  the  accused,  in  1901,  sued  out  a  writ  of  habeas  corpus 
from  the  District  Court  of  the  United  States  for  the  Territory 
of  Hawaii,  and  was  discharged,  upon  the  ground  that  his  trial, 
conviction,  sentence,  and  imprisonment  were  in  violation  of 
the  Constitution  of  the  United  States,  in  that  he  was  not  pro- 
ceeded against  upon  the  presentment  or  indictment  of  a  grand 
jury,  nor  found  guilty  by  the  unanimous  verdict  of  the  petit 
jury,  but  only  by  a  majority  of  the  jurors.    Hence  this  appeal. 

It  should  be  hci*o  stated  that  by  the  act  of  Congress  of  April 
30,  1900,  chap.  339,  a  territorial  Government  was  organized 
over  the  Islands  which  had  been  acquired  under  the  Joint  Reso- 
lution of  1898,  and  those  Islands  were  designated  as  the  Terri- 
tory of  Hawaii.     In  that  act  provision  was  made  for  grand 
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juries,  and  also  for  petit  juries  in  criminal  cases,  to  bo  com- 
posed, as  at  common  law,  of  twelve  persons.  It  was  also  de- 
clared that  "no  person  should  be  convicted  in  any  criminal  case 
except  by  unanimous  verdict  of  the  juiy."  31  Stat,  at  L.  141, 
157.  It  is  not  contended  that  that  act  can  have  any  effect  upon 
the  decision  of  the  present  case,  because  the  trial,  conviction, 
sentence,  and  imprisonment  of  the  accused  all  occurred  after  tlie 
formal  transfer  to  the  United  States  pursuant  to  the  Joint  Reso- 
lution of  1898,  and  before  the  passage  of  the  above  act  of  1900. 
AVe  must  consequently  determine  the  legality  of  the  pr(XH;c(liii!is 
against  Mankiohi  by  the  law  as  it  was  between  the  date  of  tlie 
acqiiisition  cf  sovereignty  over  the  Islands  by  the  United  States, 
and  the  date  of  the  passage  of  the  act  of  1900.  To  that  question 
I  now  address  myself. 

It  must  be  assumed  that  the  trial  of  the  accused  Avas  iu  ac- 
cordance with  the  municipal  law  of  Hawaii  as  it  existed  prior 
to  the  approval  of  the  Joint  Resolution  of  1898.  The  contrary 
is  not  assei'ted  by  the  accused.  But  it  is  conceded  by  tlie  court 
that  if  the  words  "contrary  to  the  Constitution  of  the  United 
States"  in  that  Resoluion  arc  interpreted  according  to  their 
usual,  ordinary  meaning,  and  if  the  validity  of  the  trial  be 
tested  by  the  provisions  of  that  insti'ument,  then  the  ])risoner  is 
entitled  to  his  discharge.  Nevertheless,  it  is  now  held  that,  al- 
though the  United  States  acquired,  on  the  passage  of  that  Reso- 
lution, "all  rights  of  sovereignty  of  whatsoever  kind"  in  and 
over  the  Hawaiian  Island  and  their  dependencies;  although  Ha- 
waii then  became  "an  integral  part"  of  the  United  States,  and 
subject  to  its  "sovereign  dominion ;"  although  the  United  States 
obtained  the  absolute  fee  and  ownership  of  all  public,  (loverii- 
mont,  or  Crown  lands,  public  buildings  or  edifices,  jiorts,  har- 
bors, military  equipments,  and  all  other  public  property  belong- 
ing to  Hawaii ;  although  all  its  officers  took  an  oath  of  ailen'ianrc 
to  the  United  States;  yet,  persons  there  charged  with  inianimw 
crimes  could  not,  as  of  right,  before  the  passage  of  the  act  of 
1900,  invoke  for  their  protection,  when  prosecuted  for  criiiio, 
tlie  guarantees  relating  to  grand  and  petit  juries  found  iu  the 
Constitution  of  the  United  States — the  supremacy  of  wliich  in- 
Htrument  was,  in  effect,  declared  by  the  Joint  Resolution  when 
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existing  municipal  legislation  contrary  to  its  provisions  was  su- 
perseded. 

Practically,  under  the  view  taken  by  the  court,  and  so  far  as 
those  guarantees  were  concerned,  if  Congress  had  not  chosen  to 
provide  a  system  of  criminal  procedure — as  it  did  by  the  act  of 
1900 — for  the  government,  tribunals,  and  people  of  Hawaii, 
then,  for  an  indefinite  time — it  may  have  been  for  a  century — 
the  courts  in  Hawaii  although  acting  under  and  by  the  authority 
of  the  United  States,  might  have  tried  persons  for  capital  or  in- 
famous crimes  in  a  mode  confessedly  "contrary  to  the  Constitu- 
tion of  the  United  States."  The  Constitution,  speaking  with 
commanding  authority  to  all  who  exercise  power  under  its  sanc- 
tion, declares  that  "no  person  shall  be  held  to  answer  for  a  cap- 
ital or  other  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury ;"  and  it  as  cleai-ly  forbids  a  conviction  in 
any  criminal  prosecutioT?  except  upon  the  unanimous  verdict  of 
a  petit  jury.  In  other  words,  neither  the  life  nor  the  liberty  of 
any  person  can  be  taken,  under  the  authority  of  the  United 
States,  except  in  the  mode  thus  proscribed.  Yet  the  present 
holding  is  that  these  constitutional  requirements  need  not  have 
been  regarded  in  Hawaii  at  any  time  prior  to  the  act  of  1900, 
although  that  coimtry  was  an  integral  part  of  the  United  States, 
and  with  its  inhabitants,  was  subject,  in  all  respects,  to  our  sov- 
ereign dominion.  It  folloAvs,  under  the  view  of  the  court,  that 
Congress,  by  non-action  simply,  could  have  kept  in  force  even 
such  municipal  legislation  of  the  HaAvaiian  Islands  relating  to 
criminal  trials  as  was  in  palpable  conflict  with  the  Constitution 
of  the  United  States. 

I  dissent  altogether  from  any  siich  view.  It  assumes  the  pos- 
session by  Congress  of  power  quite  as  omnipotent  as  that  pos- 
sessed ly  the  English  Parliament.  It  assitnies  that  Congi-e.ss, 
which  ciuiie  into  existence,  and  exists,  only  by  virtue  of  the  Con- 
stitution, can  withhold  fundamental  guarantees  of  life  and  lib- 
erty from  peoples  who  have  come  under  our  complete  jurisdic- 
tion; who,  to  use  the  words  of  the  United  States  Minister,  have 
become  oiir  fellow-co.intrymen ;  and  over  whose  country  we  have 
acquired  the  authority  to  exercise  sovereign  dominion.  In  my 
judgment,  neither  the  life  nor  the  liberty  nor  the  property  of 
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any  person,  within  any  territory  or  country  over  which  tlio 
United  States  is  sovereign,  can  be  taken,  under  the  sanction  of 
any  civil  tribunal  acting  under  if  s  authority,  by  any  fonn  of 
procedure  inconsistent  with  the  Constitution  of  the  Uaited 
States.  If  the  accused  had  committed  the  crime  of  murder  in 
ihe  Territory  of  Arizona;  if  he  had  been  convicted  in  any  court 
in  that  Territory,  except  under  a  presentment  or  indictment  of 
a  grand  jux-y,  and  by  the  unanimous  verdict  of  a  petit  jury;  and 
if  he  had  been  then  sentenced  to  be  hanged,  and  was  hnngcd,  the 
judge  of  the  court  pronouncing  the  sentence  would  have  been 
guilty  of  judicial  miirder.  Of  that  the  decisions  of  this  court 
leave  no  room  to  doubt ;  for  it  has  been  adjudged  repeatedly  that 
the  people  of  the  organized  Territories,  as  well  as  the  people  of 
the  District  of  Columbia,  are  entitled,  by  force  of  the  Constitu- 
tion alone,  to  the  guarantees  of  life,  liberty,  and  property  found 
in  the  Constitution.  And  yet  the  result  of  the  present  judgment 
is  that  the  hanging  of  the  accused  in  Hawaii,  an  integral  part 
of  the  United  States,  after  a  trial  for  mui'der  committed  there, 
but  not  upon  indictment  of  a  grand  jury  or  on  a  verdict  con- 
curred in  by  all  of  the  petit  jury,  could  be  sustained  as  legal  if 
the  case  had  risen  at  any  time  prior  to  the  act  of  1900.  This 
result  has  been  achieved  by  the  easy  method  of  declaring  that 
when  Congi'ess  provided  that  only  the  mimicipal  legislation  of 
Hawaii  not  contrary  to  the  Constitution  should  remain  in  force, 
it  did  not  mean  what  ii^  expi'ess  words  implied  according  to 
their  ordinary  signification ;  that  Congress  had  no  reference  to 
the  provisions  of  the  Constitution  relating  to  criminal  prosecu- 
tions, but  intended  that  the  modes  of  criminal  procedure  in 
operation  in  Hawaii  should  renniin  in  force  until  Congress 
otherwise  provided,  even  if  they  were,  as  they  are  admitted  to 
bo,  contrary  to  the  Constitiition — thus  conceding  to  CongTcss 
the  power  of  suspending  the  constitutional  giuirantees  of  life 
and  liberty  among  a  people  undeniably  subject  to  the  authority 
and  jurisdiction  of  the  Uniteil  States  as  completely  as  are  the 
people  of  our  organized  Territories. 

Three  members  of  the  court,  constituting  the  majority,  who 
concurred  in  the  judgment  in  Dowries  v.  Bidwell,  1S2  U.  S. 
244,  288,  289,  291,  292,  45  L.  Ed.  1088,  1106-1108,  21  Sup. 
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Ct.  Rep.  770,  787-789,  distinctly  held  that  "the  Government  of 
the  United  States  was  bom  of  the  Constitution,"  and  that  all 
the  powers  enjoyed  by  it,  or  which  it  may  exercise,  must  be  de- 
rived, either  expressly  or  by  implication,  from  that  instrument ; 
that  that  instrument,  in  respect  of  every  function  of  the  Gov. 
emment,  "is  everywhere  and  at  all  times  potential,  in  so  far  as 
its  provisions  are  applicable;"  that  wherever  a  power  is  given 
by  the  Constitution,  and  a  limitation  imposed  upon  its  exer- 
cise, "such  restriction  operates  upon  and  confines  every  action 
on  the  subject  within  its  constitutional  limits ;"  that,  "as  Con- 
gress, in  governing  the  Territories,  is  subject  to  the  Constitu- 
tion, it  results  that  all  the  limitations  of  the  Constitution  which 
are  applicable  to  Congress  in  exercising  this  authority  neces- 
sarily limits  its  power  on  this  subject;"  that  "every  provision  of 
the  Constitution  which  is  applicable  to  the  Torritories  is  also 
controlling  therein ;"  and  that  "in  the  case  of  the  Territories,  as 
in  every  other  instance,  when  a  provision  of  the  Constitution  is 
invoked,  the  question  which  arises  is  not  whether  the  Constitu- 
tion is  operative,  for  that  is  self-evident,  but  whether  the  pro- 
vision relied  on  is  applicable."  In  these  views  the  minority  in 
Downes  v.  Bidwell,  constituting  four  other  members  of  this 
court,  substantially  concurred. 

The  petit  jury  system  existed  in  Hawaii  long  befoi'e  the  pas- 
sage of  the  Joint  Resolution.  But  it  Avas  inconsistent  with  the 
Constitution  of  the  United  States,  in  that  it  allowed  a  verdict  of 
guilty  in  a  criminal  case  by  a  majority  of  the  jurors.  Where 
was  the  difficulty  in  applying  in  Hawaii  the  constitutional  pro- 
vision forbidding  such  a  verdict  ?  To  have  applied  that  provis- 
ion to  Hawaii  would  not  in  any  essential  sense,  have  imposed 
upon  that  countiy  a  new  system  for  the  trial  of  crimes.  It 
would  have  only  enforced  the  existing  mode  of  trial  so  as  to  con- 
form to  the  constitutional  requirement  in  respect  of  petit  juries. 
It  would  have  left  untouched  the  petit  jury  system  in  Hawaii, 
except  as  it  was  contraiy  to  the  Constitution.  Whatever  may 
be  said  as  to  the  absence  of  a  grand  jury  system  in  Hawaii,  it 
cannot,  I  think,  be  said,  with  any  show  of  reason,  that  the  con- 
stitutional provision  relating  to  petit  juries  was  inapplicable  in 
Hawaii  after  its  annexation  to  this  country.    Nothing  stood  in 
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the  way  of  the  court  instructing  the  jury  in  a  criminal  case 
arising  after  annexation,  that  unanimity  among  the  jurors  as  to 
the  verdict  was  essential  under  the  Constitution. 

In  my  opinion,  the  Constitution  of  the  United  States  became 
the  supreme  law  of  Hawaii  immediately  upon  the  acquisition 
by  the  United  States  of  complete  sovereignty  over  the  Hawaiian 
Islands,  and  without  any  act  of  Congress  fonnally  extending 
the  Constitution  to  those  Islands.  It  then,  at  least,  became  con- 
trolling, beyond  the  power  of  Congress  to  prevent.  From  the 
moment  when  the  Government  of  Hawaii  accepted  tbe  Joint 
Kesolution  of  1898,  by  a  fonnal  transfer  of  its  sovereignty  to 
the  United  States — when  the  flag  of  Hawaii  was  taken  down, 
by  authority  of  Hawaii,  and  in  its  place  was  raised  that  of  the 
United  States — every  human  being  in  Hawaii  charged  with  the 
commission  of  crime  there  could  have  rightly  insisted  that 
neither  his  life  nor  his  liberty  could  be  taken,  as  punishment 
for  crime,  by  any  process,  or  as  the  result  of  any  mode  of  pro- 
ox)dure,  that  was  inconsistent  *  with  the  Constitution  of  the 
T'nited  States.  Can  it  be  that  the  Constitution  is  the  su- 
preme law  in  the  States  of  the  Union,  in  the  organized  Terri- 
tories of  the  United  States,  between  the  Atlantic  and  Pacific 
oceans,  and  in  the  District  of  Columbia,  and  yet  was  not,  prior 
to  the  act  of  1900,  the  supreme  law  in  Territories  and  among 
peoples  situated  as  were  the  Territory  and  people  of  Hawaii, 
and  over  which  the  United  States  had  acquired  all  rights  of 
sovereignty  of  whatsoever  kind?  A  negative  answer  to  this 
question,  and  a  recognition  of  the  principle  that  such  an  an- 
swer involves,  would  place  Congress  above  the  Constitution. 
It  woiild  mean  that  the  benefit  of  the  constitutional  provisions 
designed  for  the  protection  of  life  and  liberty  may  be  claimed 
l)y  some  of  the  people  subject  to  the  authority  and  jurisdiction 
of  the  United  States,  but  cannot  be  claimed  by  others  equally 
subject  to  its  authority  and  jurisdiction.  It  would  mean  that 
the  will  of  Congress,  not  the  Constitution,  is  the  supreme  law 
of  the  land  for  certain  peoples  and  Territories  imder  onr  juris- 
diction. It  would  mean  that  the  United  States  may  acquire 
territory  by  cession,  conquest,  or  treaty,  and  that  Congress  may 
exercise  sovereign  dominion  over  it,  outside  of  and  in  violation 
of  the  Constitution,  and  imder  regulations  that  could  not  be  ap- 
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plied  to  the  organized  Territories  of  the  United  States  and  their 
inhabitants.  It  would  mean  that,  under  the  influence  and  guid- 
ance of  commercialism  and  the  supposed  necessities  of  trade, 
this  countiy  had  left  the  old  ways  of  the  fathers,  as  defined  by 
a  written  Constitution,  and  entered  upon  a  new  way,  in  follow- 
ing which  the  American  people  will  lose  sight  of,  or  become  in- 
different to,  principles  which  had  been  supposed  to  be  essential 
to  real  liberty.  It  would  mean  that,  if  the  principles  now  an- 
nounced should  become  firmly  established,  the  time  may  not  be 
far  distant  when,  under  the  exactions  of  trade  and  commerce, 
and  to  gratify  an  ambition  to  become  the  dominant  political 
power  in  all  the  earth,  the  United  States  will  acquire  Terri- 
tories in  every  direction,  which  are  inhabited  by  human  beings, 
over  which  Territories,  to  be  called  "dependencies"  or  "outly- 
ing possessions,"  wo  will  exercise  absolute  dominion,  and  whose 
inhabitants  will  be  regarded  as  "subjects"  or  "dependent  peo- 
ples," to  be  controlled  as  Congress  may  see  fit,  not  as  the  Con- 
stitution requires  nor  as  the  people  governed  may  wish.  Thusi 
will  be  engi-afted  upon  our  republican  institutions,  controlled. 
by  the  supremo  law  of  a  written  Constitution,  a  colonial  system- 
entirely  foreign  to  the  genius  of  our  Government  and  abhorrent 
to  the  principles  that  underlie  and  pervade  the  Constitution. 
It  will  then  come  about  that  we  will  have  two  Governments 
over  the  peoples  subject  to  the  jurisdiction  of  the  United 
States — one,  existing  under  a  written  Constitution,  creating  a 
Government  with  authority  to  exercise  only  powers  expressly 
granted  and  such  as  are  necessary  and  appropriate  to  carry  into. 
effect  those  so  granted ;  the  other,  existing  outside  of  the  written^ 
Constitution,  in  virtue  of  an  unwritten  law,  to  be  declared  from 
time  to  time  by  Congress,  which  is  itself  only  a  creature  of  that 
instrument. 

I  stand  by  the  doctrine  that  the  Constitution  is  the  supreme 
law  in  every  Territory  as  soon  as  it  comes  under  the  sovereign 
dominion  of  the  United  States  for  purposes  of  civil  adminis- 
tration, and  whose  inhabitants  are  under  its  entire  authority 
and  jurisdiction.  I  could  not  otherwise  hold  without  conceding 
the  power  of  Congress,  the  creature  of  the  Constitution,  by 
mere  non-action,  to  withhold  vital  constitutional  guarantees 
from  the  inhabitants  of  a  tenfitory  governed  by  the  authority, 
VouXII— 88 
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and  only  by  the  authority,  of  the  United  States.  Such  a  doc- 
trine would  admit  of  the  exercise  of  absolute,  av])itrary  legij. 
lative  power  under  a  written  Constitution  full  of  restrictions 
upon  Congress,  and  designed  to  limit  the  separate  departments 
of  Government  to  the  exercise  of  only  expressly  emuiierated 
powers  and  such  other  powers  as  may  bo  implied  tliorcfrom— 
each  department  always  acting  in  siibordination  to  that  instru- 
ment as  the  supreme  law  of  the  land.  Indeed,  it  lias  been  an- 
nounced by  some  statesmen  that  the  Constitution  should  l)c  in- 
terpreted to  mean  not  what  its  words  naturally,  or  usually,  or 
even  plainly,  import,  but  what  the  apparent  necessities  of  the 
hour,  or  the  apparent  majority  of  the  people,  at  a  particular 
time,  demand  at  the  hands  of  the  judiciary.  I  cannot  assent  to 
any  such  view  of  the  Constitution.  Xor  can  I  appro\c  the  sug- 
gestion that  the  status  of  Hawaii  and  that  the  powers  of  its  local 
Government  are  to  be  "measured"  by  the  Resolution  of  189S, 
without  reference  to  the  Constitution.  It  is  impossible  for  me 
to  grasp  the  thought  that  that  which  is  admitcdly  contrary  to 
the  supreme  law  can  be  sustained  as  valid. 

I  have  so  far  considered  the  case  principally  in  the  light  of 
the  results  that  must,  as  I  think,  follow  from  the  interpretation 
placed  by  the  majority  on  the  Joint  Resolution  of  1898.  But, 
in  my  judgment,  Congi-ess  should  not  bo  held  to  have  intended 
to  do  what  is  now  attributed  to  it.  When  it  declared  that  the 
municipal  legislation  of  Hawaii  not  ''contrary  to  the  Constitu- 
tion of  the  United  States"  should  remain  in  force,  it  meant  that 
legislation  contrary  to  that  instniment  should  not  remain  in 
force  after  annexation.  Those  words  were  inserted  out  of 
abundant  caution,  to  make  it  certain  that  no  municipal  legisla- 
tion of  Hawaii  contrary  to  the  Constitution  should  thereafter 
be  regarded  as  in  force.  If  the  above  words  did  not  have  that 
effect,  for  what  purpose  were  they  inserted  ?  What  local  legisla- 
tion was  declared  to  be  abrogated,  if  not  that  which  was  "con- 
trary to  the  Constitution  ?"  Under  the  view  taken  by  the  court, 
those  words  in  the  Joint  Resolution  are  made  wholly  inopera- 
tive. 

It  is  said  to  be  evident  from  the  terms  of  the  Joint  Resolu- 
tion that  Congress  intended  it  to  be  merely  temporary  and  pro- 
visional.   Of  course,  some  further  legislation  by  Congress  was 
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contemplated  in  order  to  provide  a  complete  territorial  Govern- 
ment for  Hawaii.  But  in  language  perfectly  direct  and  ex- 
plicit Congress  said  that  in  the  meantime  no  municipal  legis- 
lation of  Hawaii  should  he  enforced  that  was  "contrary  to  the 
Constitution  of  the  United  States."  And  yet  a  trial  conducted 
in  a  mode  forbidden  by  that  instrument  is  now  sustained  as 
legal. 

It  is  also  said  that  "the  laws  of  the  United  States"  were  not 
extended  over  the  Islands  until  the  organic  act  of  April  oO, 
1900,  was  passed.  But,  by  the  Joint  Resolution  of  1898,  Con- 
gress— assuming  that  action  upon  its  part  to  that  end  Avas  nec- 
essary— did  extend  the  Constitution  over  the  Hawaiian  Islands 
when  it  declared  that  the  municipal  legislation  of  Hawaii  ''not 
contrary  to  the  Constitution  of  the  United  States"  shoiild  re- 
main in  force.  And  yet  the  court  decides  that,  although  the 
trial  of  j\Iankichi,  if  tested  by  the  Constitution,  was  illegal,  it 
must  bo  sustained  from  the  necessities  of  the  case. 

Again,  it  is  said  that  the  words  "contrary  to  the  Constitution" 
in  the  Joint  Resolution  referred  only  to  such  provisions  of  that 
instrument  as  were  applicable  to  Hawaii;  and  in  support  of 
that  view,  reference  is  made  to  that  part  of  the  Resolution  which 
keeps  alive  existing  customs  regulations  between  Hawaii  and 
the  United  States  and  other  countries.  It  sceuis  to  me  that  the 
argument  based  on  that  clause  of  the  Resolution  is  misleading 
and  fallacious.  Customs  regulations  are  not  determined  by  the 
Constitution.  The  authority  to  make  them  is  given  by  that  in- 
strument to  Congress;  and  it  was  for  Congress  to  say  what 
shoidd  be  the  nrture  of  the  customs  regulations  to  be  obseiTcd 
in  Hawaii.  Its  direction  that  existing  Hawaiian  regulations 
of  customs  duties  should  remain  in  force  until  otherwise  ordered 
was,  in  legal  effect,  an  adoption  of  them  by  Congress  for  the 
time  being.  Now,  the  provisions  as  to  grand  and  petit  juries 
are  in  the  Constitution,  and  could  not  be  altered  by  Congress 
under  any  power  it  possessed.  Their  applicability,  before  civil 
tribimals,  in  a  Territory  of  the  United  States,  was  determinable 
by  the  Constitution  itself.  In  other  words,  if  the  Constitution 
was  in  force  at  all  in  Hawaii,  prior  to  the  act  of  1900,  it  was 
in  force  there  for  all  it  ordained,  in  respect,  at  least,  of  the 
guarantees  of  life  and  liberty.     To  sustain  the  prosecution  of 
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Mankichi  upon  the  ground  that  Congi'csa  did  not  intoiid  to  su- 
persede the  local  law  permitting  a  verdict  in  criminal  cases  bv 
a  majority  of  the  petit  jury,  but  did  intend  to  koop  siiHi  law  in 
force  until  altered  or  abrogated  by  Congrosa,  ia,  in  olTcct,  to  sav 
that,  if  Congress  so  ordered,  persons  charged  with  criino  in  Ha- 
waii could,  consistently  with  the  Constitution,  bo  tried  before 
a  single  judge.  It  is  not  perceived  why  the  argument  based 
upon  the  provision  as  to  customs  regidations  docs  not  lead 
logically,  to  such  a  result,  nor  how  that  provision  can  have  anv 
bearing  upon  the  present  case,  unless  it  bo  that  the  power  of 
Congress  over  criminal  proceedings  in  Hawaii,  involving  the 
life  and  liberty  of  a  freeman,  is  as  i\\\],  comprehensive,  and 
complete  as  it  is  over  mere  customs  regulations.  I  cannot  go 
that  far  in  upholding  the  power  of  Congress  over  what  some  are 
pleased  to  call  our  "dependencies"  or  "outlying  possessions," 
and  the  "subjects"  therein  rasiding. 

It  is  again  said  that  the  annexation  of  Hawaii,  and  the  trans- 
fer of  its  sovereignty,  of  whatsoever  kind,  to  the  United  States, 
did  not  90  incorporate  it  into  the  United  States  as  to  make  the 
Constitution  supreme,  in  all  respects,  in  that  newly  acquired 
Territory.  As  the  two  coxmtries  desired  that  Hawaii,  upon  an- 
nexation, should  become  "an  integral  part"  of  the  United  States; 
as  all  the  civil,  military,  and  judicial  officers  of  Hawaii  were 
required  to  take,  and  did  take,  an  oath  of  allogianoc  to  the 
United  States;  as  Hawaii  passed  under  the  "sovereign  domin- 
ion" of  the  United  States  and  became  subject  to  all  valid  laws, 
civil  and  criminal,  that  Congress  might  enact;  as  its  people  may 
be  subjected  to  punishment  for  any  crime  or  offense  committed 
against  the  United  States ;  as  by  the  authority  of  Hawaii  tho 
Hawaiian  flag  has  come  down,  and  in  its  place  that  of  tho 
United  States  substituted ;  and  as  Hawaiians  cannot  rightfully 
invoke  for  their  protection  the  authority  of  any  Government  ex- 
cept that  of  the  United  States — in  view  of  these  relations  be- 
tween the  two  countries,  it  is,  to  my  mind,  inconceivable  that 
Hawaii  was  not  so  far  incorporated  into  the  United  States  that 
the  Constitution  was  in  force  there,  after  the  passage  of  the 
Joint  Resolution  of  1898,  in  respect,  at  least,  of  those  personal 
rights  which  that  instrument  expressly  guarded  against  m- 
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friiigi'iiicnt  by  any  tribnnnl  deriving  aiitliority  from  its  pro- 
visions. 

It  is  further  snid  that  under  the  Joint  Kosolution  of  1S93 
any  new  legishition  jnust  conform  to  the  Constitution  of  the 
United  States.  This  must  mean  that  after  the  passngc  of  that 
Kcjohitiou  the  Constitution  was  operative  in  Hinvaii  to  prevent 
now  leg' i  shit  ion  inconsistent  with  its  provisions,  but  was  not  op- 
erative there  so  as  to  prevent  the  enforcement  of  LhmI  enact- 
ments or  reguhitions  tliat  were  confessedly  in  viohition  of  that 
inslninient.  I  cannot  forbear  saying  that  this  view  of  the  Con- 
stitution is  most  extraordinary.  It  does  not  commend  itself  to 
my  judgment.  I  had  supposed  that  when  the  Constitution  camo 
into  operation  in  any  country  or  over  any  people,  all  local  laws, 
customs,  or  usages,  within  the  same  jurisdiction,  that  were  in- 
consistent with  its  provisions,  necessarily  ceased  to  have  any 
legal  force  whatever;  otherwise,  the  declaration  of  the  Consti- 
tution, that  it  was  the  supreme  law  of  the  land,  would  be  mean- 
ingless. 

But  it  is  said  that  while  most,  if  not  all,  the  privileges  and 
inunuiiities  contained  in  the  Bill  of  Rights  of  the  Constitution 
were  intended  to  apply  "from  the  moment  of  annexation,"  yet 
the  two  rights  created  by  the  constitutional  provisions  as  to 
grand  and  petit  jurors  ''are  not  fundamental  in  their  nature, 
but  concern  merely  a  method  of  procedure." 

It  is  a  now  doctrine,  I  take  leave  to  say,  in  our  constitutional 
jurisprudence,  that  the  framei's  of  the  Constitution  of  the 
United  States  did  not  regard  those  provisions,  and  the  rights 
secured  by  them,  as  fundamental  in  their  nature.  It  is  an  in- 
disputable fact  in  the  history  of  the  Constitution  that  that  in- 
strument Avould  not  have  been  accepted  by  the  required  number 
of  States,  but  for  the  promise  of  the  friends  of  that  instrument, 
at  the  time,  that  immediately  upon  the  adoption  of  the  Consti- 
tution, amendments  would  be  proposed  and  made  that  should 
prevent  the  infringement  of  any  Federal  tribunal  or  agency, 
of  the  rights  then  commonly  regarded  as  embraced  in  Anglo- 
Saxon  liberty ;  among  which  rights,  according  to  the  imiversal 
iielief  at  that  time,  were  those  secured  by  the  provisions  relat- 
ing to  grand  and  petit  juries.      "Whatever  may  be  the  power 
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of  the  States  in  respects  of  grand  and  petit  juries,  it  is  finiilv 
settled  that  the  Constitution  absohitely  forbids  tho  trial  and 
conviction,  in  a  Federal  civil  tribunal,  of  any  one  clmrncHl  whh 
crime,  othci-wiso  than  upon  the  presentment  or  indictincnt  of  r. 
grand  jury,  and  tho  unnninious  verdict  of  a  petit  juiy,  com- 
posed, as  at  common  law,  of  twelve  jurors. 

In  Ex  parte  Milllgan,  4  Wall.  120,  121,  18  L.  Ed.  20'),  290, 
the  accused,  not  in  tho  araiy  of  the  Unitcfl  States,  was  tried  hv 
a  Federal  military  coui't-marshal  for  a  crime  against  ilio  Uiiitrd 
States,  alleged  to  have  been  committed  in  a  State  that  adliered 
to  the  Union,  and  he  was  denied  tho  right  to  a  trial  by  jiu'v. 
This  court,  referring  to  the  privisions  of  the  Federal  Constitu- 
tion relating  to  criminal  offenses  and  proceedings,  said  :  '"Thcso 
securities  for  pei'sonal  liberty,  thus  embodied,  wen  .:i uli  as  wis- 
dom and  experience  had  demonstrated  to  be  necessary  for  tlie 
protection  of  those  accused  of  crime.  .  .  .  Time  lias  proven 
the  discernment  of  our  ancestors;  for  even  those  ])r()visioiis,  ex- 
pressed in  such  plain  English  words  that  it  would  seem  tie  in- 
genuity of  man  could  not  evade  them,  are  now,  after  the  lapse 
of  more  than  seventy  years,  sought  to  bo  avoided.  Those  great 
and  good  men  foresaw  that  troublous  times  would  arise,  when 
rulers  and  people  would  become  restive  under  restraint,  and 
seek  by  sharp  and  decisive  measures  to  accomplish  ends  dct^nicd 
just  and  proper;  and  that  tho  principles  of  m  tiiu  ,  iial  Llierty 
would  bo  in  peril  unless  establislio'l  >poalable  law.    The 

history  of  the  world  had  taught  th  ,.it  what  was      no  in  tlie 

past  might  be  attempted  in  tho  futi,  The  '^onstituiion  of  the 
United  States  is  a  law  for  rulers  and  people  ((puilly  in  war  and 
in  peace,  and  covers  with  the  shield  of  its  protection  all  cdiii^ses 
of  men,  at  all  times,  and  under  all  circumstances.  Xo  doctrine 
involving  more  pcraicious  consequences  was  ever  invented  by 
the  wit  of  man  than  that  any  of  its  provisions  can  bo  suspends 
during  any  of  the  great  exigencies  of  government." 

In  Ex  parte  Bain,  121  U.  S.  1,  12,  13,  30  L.  Ed.  8-10,  853, 
7  Sup  Ct.  Rep.  781,  787,  the  court,  referring  to  the  constitu- 
tional provision  relating  to  grand  juries,  said :  "It  is  never  to  bo 
forgotten  that,  in  the  construction  of  tho  language  of  tho  Consti- 
tution here  relied  on,  as,  indeed,  in  all  other  instances  where 
construction     becomes  necessary,  we  are  to  place  ourselves  as 
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nearly  as  posaiUo  in  the  condition  of  tlio  men  who  frnnied  thnt 
instniment.  Undoubtedly  the  frnmers  of  this  article  had,  for 
n  long  time,  been  absorbed  in  considering  the  arbitrary  en- 
croaclinu'iits  of  the  Crown  on  the  liberty  of  the  subject,  and 
were  inil»iied  with  the  connnou  law  estimate  of  the  value  of  the 
frrand  jury  as  part  of  its  aystcnn  of  criminal  jurisprudence. 
Tlicj',  tlioroforc,  must  be  undorHtood  to  have  used  the  language 
which  tlioy  did  ...  in  the  full  sense  of  its  nooes-dty  aud 
(,f  its  value.  Wo  are  of  the  opinion  that  an  indictment  found 
hv  a  grand  jury  was  indispensable  to  the  poiver  of  the  court  to 
trv  tlio  ]iotitioner  for  the  crime  with  which  he  was  charged." 

\n  Thompmi  v.  Utah.  170  U.  S.  343,  349-351,  42  L.  Ed. 
1001,  lOOn,  10G7,  18  Sup.  Ct.  Kep.  G20,  G22,  G23,  which  was 
a  case  arising  in  an  organized  Territory,  the  question  was 
whether  tlio  jury  referred  to  in  the  original  Constitution  of  tho 
United  States,  and  in  tho  Gth  Amendment,  was  a  jury  consti- 
tuted as  is  was  at  common  law  of  twelve  persons,  neither  more 
nor  less.  This  court  said :  "When  ]\Iagna  Charta  declared  that 
no  freeman  should  be  depry»ed  of  life,  etc.,  'but  by  the  judg- 
ment of  liis  peers  or  by  the  law  of  tho  land,'  it  referred  to  a  trial 
by  twelve  jurors.  .  .  .  When  Thompson  couunittod  tho  of- 
fense of  grand  larceny  in  the  Territory  of  Utah — which  was 
under  the  complete  jurisdiction  of  the  United  States  for  all  pur- 
poses of  government  and  legislation — the  supreme  law  of  tho 
land  required  that  he  should  bo  tried  by  a  jury  composed  of  not 
le?3  than  twelve  persons.  .  .  .  When  Thompson's  crime 
was  coiiiiiiitted,  it  was  his  constitiitional  right  to  demand  that 
his  liberty  should  not  bo  taken  from  him  except  by  the  joint  ac- 
tion of  tho  court  and  the  unanimous  verdict  of  a  jury  of  twelve 
persons." 

Xevcrthcless,  it  is  contended  that  the  constitutional  provis- 
ions in  question  are  not  fundamental  in  their  nature;  that 
whether  a  person  charged,  for  instance,  with  mui'der,  shall  be 
convicted  and  hung  pursuant  to  a  verdict  rendered  by  a  major- 
ity of  tho  petit  jixry,  rather  than  by  all  the  jurors,  is  only  "a 
method  of  procedure."  My  judgment  refuses  assent  to  this  doc- 
trine. I  believe  it  to  be  most  mischievous  in  every  aspect.  The 
provisions  as  to  grand  and  petit  juries  are  in  the  Constitution, 
and  the  mandatory  character  of  that  instrument  ought  not  to 


T^TsfTfr 


til 


^ 


i 

.tr; 

I 


i 


504 


AMERICAN  CRIMINAL  REPORTa 


ir  5 


,! 


^ 


m      >  ';4 


n 


be  disregarded.  What  tribunal,  deriving  its  authority  from  the 
United  States,  can  rightfully  hold  them  to  be  immaterial! 
Wlietlier  those  provisions  are  fundamental  in  their  nature  or 
not,  no  Federal  civil  cribunal,  existing  under  the  Constitution 
and  under  a  solemn  obligation  to  maintain  and  dofuiid  it,  can 
properly  or  safely  ignore  them.  If  the  local  law  under  which 
!Mankichi  was  tried  and  convicted  was  contrary  to  any  provision 
of  the  Constitution,  that  instrument  should  have  been  respected 
whatever  the  nature  of  such  provision. 

The  opinion  of  the  court  contains  observations  to  the  effect 
that  some  persons,  heretofore  convicted  of  crime  in  the  Ila- 
Avaiian  courts,  will  escape  punishment  if  the  Joint  Resolution 
of  1S08  is  so  interpreted  as  to  make  Congress  mean  wliat,  it  is 
conceded,  the  words  '^contrary  to  the  Constitution  of  the  United 
States"  naturally  import.     In  the  eye  of  the  law,  that  is  of  no 
conscqiience.    The  cases  cited  by  the  court  fall  far  short  of  sus- 
taining the  proposition  that  the  court  may  reject  the  plain,  ob- 
vious meaning  of  the  words  of  a  statute  in  order  to  reniedv 
what  is  deemed  an  omission  by  Congress.    The  consequences  of 
a  particular  constniction  may  be  taken  into  account  ou]y  when 
the  words  to  be  construed  are  i.mbiguous.    If,  after  the  passage 
of  the  Joint  Resolution,  the  local  authorities  pi'ooeeded  in  the 
prosecution  of  crimes  under  municipal  laws  palpably  contrary 
to  the  Constitution,  the  fault  was  theirs.     They  were  informed 
by  the  Joint  Resolution  of  1898,  by  the  Secretary  of  State,  as 
well  as  by  the  Proclamation  of  President  ^FcKink'v,  announc- 
ing the  annexation  of  Hawaii  to  the  United  States,  ihat  onlv 
local  legislation  not  contrary  to  the  Constitution  shonld  remain 
in  force.     Their  fault  cannot  justify  the  court  in  disreijjanlin!: 
the  express  command  of  Congress  that  only  municipal  leffisla- 
tion  that  was  consistent  with  the  Constitution  should  remain  in 
force  in  Hawaii.     If  the  accused  is  held  in  palpable  violation 
of  that  instrument,  we  cannot  shrink  fror^.  discharging  him  be- 
cause of  its  effect, upon  convictions  in  other  cases.     Wc  must 
interpret  the  law  as  it  is  written.    As  just  stated,  the  doctrine  is 
well  settled  that,  when  the  meaning  of  a  statute  is  plain,  there 
is  no  room  for  interpretation.     The  consequences  are  for  the 
lawmaking  power.     If  the  intention  of  the  Legislature  "is  ex- 
pressed in  a  manner  devoid  of  contradiction  and  ambiguity, 


TERRITORY  OF  HAWAII  v.  MANKICHL 


505 


there  is  no  room  for  interpretatioai  or  construction,  and  the 
judiciary  arc  not  at  liberty,  on  considerations  of  policy  or  hard- 
ship, to  depart  from  the  words  of  the  statute ;  that  they  have  no 
right  to  make  exceptions,  or  insert  qualifications,  however  ab- 
stract justice  or  the  justice  of  the  particular  case  may  seem  to 
requivo  it."  Sedwg.  Stat.  &  Const.  Law,  253,  328.  "Wo  are 
boimd  to  take  the  act  of  Parliament  as  they  have  made  it;  a 
casus  omissus  can  in  no  case  be  supplied  by  a  court  of  law,  for 
that  would  be  to  make  laws."  Jones  v.  Smart,  1  T.  R.  -ii,  52. 
"Argiinicnts  drawn  from  impolicy  or  inconvenience  ought  hove 
to  bo  of  no  weight.  The  only  sound  principle  is  to  declare  ita 
kx  scripta  est,  to  follow,  and  to  obey.  Xor,  if  a  principle  so 
just  and  conclusive  could  be  overlooked,  could  there  well  be 
found  a  more  unsafe  guide  in  practice  than  mere  policy  and 
convenience."  Story,  Const.,  §  426.  "I  shall  always  deem  it 
,1  duty  to  conform  to  the  expressions  of  the  Legislature,  to  the 
letter  of  the  statute^  when  free  from  ambiguity  and  doubt ;  with- 
out indulging  a  speculation  either  upon  the  impolicy  or  the 
hardship  of  the  law."  Mr.  Justice  Chase,  in  Priestman  v. 
United  States,  4  Dall.  30,  note,  1  L.  Ed.  728,  note.  When, 
therefore.  Congress,  in  words  perfectly  clear  and  free  from 
doubt,  declared  that  tlie  municipal  legislation  of  Hawaii  not 
'•ontrary  to  the  Constitution  should  remain  in  force,  does  not 
the  court  usurp  the  function  of  making  laws,  when  it  rules  that 
certain  municipal  legislation  of  Hawaii  was  in  force,  although 
it  was  manifestly  conti'ary  to  the  Constitution?  Can  it  depart 
from  the  plain,  distinct  words  of  the  statute,  iipon  any  ground 
of  policy  or  to  remedy  an  omission  by  Congress  ? 

I  am  of  opinion:  1.  That  when  the  annexation  of  Hawaii 
was  completed,  the  Constitiition — withoiit  any  declaration  to 
that  effect  by  Congress,  and  without  any  power  of  Congress  to 
prevent  it — became  the  supremo  law  for  that  comitry,  and, 
therefore,  it  forbade  the  trial  and  conviction  of  the  accused  for 
murder  otherwise  than  upon  a  presentment  or  an  indictment  of 
a  gi-and  jury,  and  by  the  imanimous  verdict  of  a  petit  jury. 
2.  That  if  the  legality  of  such  trial  and  conviction  is  to  be  tested 
alone  by  the  Joint  Resolution  of  1898,  then  the  law  is  for  the 
accused,  l)ecausw  Congress,  by  that  Resolution,  abrogated,  or 
forbade  the  enforcement  of,  any  municipal  law  of  Hawaii  so 
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far  as  it  authorized  a  trial  for  an  infamous  crime  otherwise 
than  in  the  mode  prescribed  by  the  Constitution  of  the  United 
States;  and  that  any  other  construction  of  the  Rosohition  is 
forbidden  by  its  clear,  unambiguous  words,  and  is  to  make,  not 
lo  interpret  the  law. 

The  judgment  of  the  District  Court  of  the  United  States  for 
Hawaii,  discharging  the  accused,  should  be  affirmed. 


Reid  v.  Colokado. 

187  U.  S.  137—23  Sup.  Ct.  Rep.  92—47  Law.  Ed.  108. 

Decided  December  1,  1902. 

Live  Stock  Act:  The  Colorado  statute  prohibiting  the  imporfation  of 
diseased  live  stock  is  not  an  interference  with  interstate  com- 
merce; nor  with  the  operation  of  the  Ani^nal  Industry  Act  of 
Congress. 

1.  Congress  has  power  to  regulate  and  control  the  interstate  trans- 

portation of  live  stock;  and  when  it  acts,  its  power  is  paramount 
throughout  the  Union;  and,  to  the  extent  of  its  legislation,  it  su- 
percedes the  legislative  transportation  of  each  State;  but  when 
Congress  by  legislation  covers  only  part  of  the  subject  within  its 
scope,  the  respective  States  retain  the  power  to  legislate  as  to 
the  rest. 

2.  By  the  Animal  Industry  Act  of  May  29,  1884,  the  condition  of  do- 

mestic animals,  the  causes  of  contagious  and  infectious  diseases 
among  them,  the  means  to  be  used  to  cure  or  extirpate  such  dis- 
eases, are  to  be  ascertained  as  well  as  the  methods  of  transport- 
ing and  caring  for  such  animals;  but  the  act  did  not  declare  rules 
for  the  speedy  and  effectual  suppression  or  extirpation  of  such 
diseases;  nor  did  Congress  intend  by  the  act  to  override  the 
power  of  the  respective  States  to  guard  the  safety  of  the  prop- 
erty of  their  people,  by  appropriate  legislation. 

3.  The  right  that  a  citizen  has  under  the  United  States  Constitution, 

to  engage  in  interstate  commerce,  does  not  authorize  the  trans- 
porting of  diseased  live  stock  into  a  State  against  its  will. 

4.  Congress   having  failed  to  legislate  against  the  shipping  of  dis- 

eased live  stock  from  one  State  to  another,  the  State  of  Colorado 
had  power  to  enact  a  statute  regulating  the  shipping  of  live  stock 
within  that  State;  provided  it  did  not  go  beyond  the  necessities 
of  the  case,  and  did  not  place  an  unreasonable  burden  on  inter- 
state commerce. 

5.  The  Colorado  Act  of  March  21,  1885,  prohibiting  the  carrying  of 

diseased  live  stock  into  the  State  is  valid. 

6.  To  declare  an  act,  either  of  Congress  or  of  a  State  legislature,  un- 

constitutional, the  reasons  for  invalidity  must  be  clear. 


5  carrying  of 
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Supreme  Court  of  the  United  States.  Error  to  the  Supreme 
Court  of  the  State  of  Colorado. 

Plaintiff  in  error  was  convicted  under  a  statute  of  Colorado. 
The  conviction  was  affinned  by  the  Supreme  Court  of  that  State 
(29  Colo.  333,  68  Pac.  Hop.  228),  and  he  appeals.  Argued 
October  24,  1902.    Affirmed. 

Messrs.  John  H.  Dennison  and  William  M.  Springer,  for  the 
plaintiff  in  error. 

Messrs.  Charles  C.  Post  (Attorney  General  of  the  State  of 
Colorado)  and  Frederic  D.  McKenney,  for  the  defendant  in 

error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  convicted  in  the  District  Court  of 
Arapalioo  Coimty,  Colorado,  and  sentenced  to  confinement  for 
six  months  in  the  county  jail  for  a  violation  of  the  2d  section 
of  a  statute  enacted  March  21,  1885,  to  prevent  the  introduction 
of  infectious  or  contagious  diseases  among  the  cattle  and  horses 
of  that  State.    Colo.  Session  Laws  1885,  p.  335. 

The  jndgnuent  was  affinned  by  the  Supreme  Court  of  the 
State,  and,  the  case  having  been  brought  here,  it  is  insisted  that 
by  the  final  jiidgment  the  accused  has  been  denied  a  right  spe- 
cially claimed  by  him  under  the  Constitution  of  the  United 
States. 

This  position  depends  upon  the  inquiry  whether  a  certain  act 
of  Congress,  to  be  presently  referred  to,  has  the  scope  and  effect 
attributed  to  it  by  the  accused,  and,  that  contention  failing, 
whether  the  statute  under  which  he  was  convicted  is  repugnant 
to  that  instrument 

After  reciting  that  certain  infectious  and  contagious  diseases, 
known  as  the  Texas  or  splenetic  fever,  Spanish  itch,  and  other 
diseases  of  a  dangerous  ana  contagious  nature,  were  prevalent 
among  cattle  and  horse  stock  in  the  States  and  Territories  south 
of  the  SGtli  parallel  of  north  latitude,  and  that  it  was  essential 
for  the  protection  of  the  cattle  and  horses  of  Colorado  to  prevent 
the  introduction  and  spread  of  all  such  diseases  within  that 
State,  the  above  statute  provided : 

"§  1.  It  shall  be  unlawful  for  any  person,  association,  or  cor- 
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poration  to  bring  or  drive,  or  cause  to  be  Drought  or  driven,  into 
ihis  State  any  cattle  or  horses  having  an  infectious  or  contagious 
disease,  or  which  have  been  herded,  or  brought  into  contact,  with 
any  other  cattle  or  horses  laboring  under  such  disease,  at  any 
time  within  ninety  days  prior  to  their  importation  into  this 
■State. 

'*§  2.  It  shall  be  unla\\rful  for  any  person,  association,  or  cor- 
poration to  bring  or  drive,  or  cause  to  be  brought  or  driven,  into 
this  State,  between  the  first  day  of  April  and  the  first  day  of 
Xovcnibcr,  any  cattle  or  horses  from  a  State,  Territory,  or 
county,  south  of  the  36th  parallel  of  north  latitude,  unless  said 
cattle  or  horses  have  been  held  at  some  place  north  of  the  said 
parallel  of  latitude  for  a  period  of  at  least  ninety  days  prior  to 
their  importation  into  this  State,  or  unless  the  person,  associa- 
tion, or  corporation  owning  or  having  charge  of  such  cattle  or 
horses  shall  first  procure  from  the  State  Veterinary  Sanitary 
Board  a  certificate,  or  bill  of  health,  to  the  effect  that  said  cattle 
or  horses  are  free  from  all  infectious  or  contagious  diseases,  and 
have  not  been  exposed,  at  any  time  within  ninety  days  prior 
thereto,  to  any  of  said  diseases.  The  expense  of  any  inspection 
connected  herewith  to  be  paid  by  the  owner  or  owners  of  such 
cattle  or  horses. 

"§  3.  Any  person  violating  the  provision  of  this  act  shall  be 
<leemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction,  be 
punished  by  a  fine  of  not  less  than  five  hundred  ($500)  dollars, 
nor  more  than  five  thousand  ($5,000)  dollars,  or  by  imprison- 
ment in  the  county  jail  for  a  term  of  not  less  than  six  months, 
and  not  exceeding  three  years,  or  by  both  such  fine  and  imprison- 
ment. 

"§  4.  If  any  person,  association,  or  corporation  shall  bring, 
or  cause  to  bo  brought,  into  this  State,  any  cattle  or  h»»rses,  in 
violation  of  the  provisions  of  sections  1  or  2  of  this  act,  or  shall, 
by  false  representations,  procure  a  certificate  of  health,  as  pro- 
vided for  in  section  2  of  this  act,  he  or  they  shall  be  liable,  in 
all  cases,  for  all  damages  sustained  on  account  of  disease  com- 
municated by  or  from  said  cattle  or  horses ;  judgment  for  dam- 
ages in  any  such  case,  together  with  the  costs  of  action,  shall  bo 
a  lien  upon  all  such  cattle  and  horses,  and  a  writ  of  attachment 
may  issue  in  the  first  instance  without  the  giving  of  a  bond,  and 
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the court  rendering  such  judgment  may  order  the  sale  of  said 
cattle  or  horses,  or  so  many  thereof  as  may  be  necessary  to  sat- 
isfy said  judgments  and  costs.  Such  sale  shall  be  conducted  as 
other  sales  under  execution."    Colo.  Session  Laws  1885,  p.  335. 

There  was  no  proof  in  the  case  that  the  particular  cattle  in 
question  had  any  dangerous,  infectious,  or  contagious  disease. 
But  it  did  appear  that  after  being  kept  a  long  while  in  Lubbock 
and  Cocliran  Coimties,  Texas,  south  of  the  3Gth  parallel  of 
north  latitude,  these  cattle  were  shipped  on  the  20th  day  of 
June,  1901,  to  Denver,  Colorado,  on  their  way  to  their  iiltiniato 
destination  in  Wyoming,  without  b^ing  first  inspected  as  re- 
(]uired  by  the  statute  of  the  former  State.  The  provisions  of 
the  Colorado  statute  were  ignored  altogether  as  invalid  legisla- 
tion. Being  asked  by  one  of  the  witnesses  whether  he  had  or  not 
allowed  the  State  Board  of  Sanitary  Inspection  to  inspect  the 
cattle  or  whether  or  not  he  had  procured  from  the  State  Vet- 
erinary Sanitary  Board  a  certificate  or  bill  of  health  to  the  ef- 
fect that  the  cattle  were  free  from  all  infectious  or  contagious 
diseases,  the  defendant  said  "that  the  State  Board  of  Sanitary 
Inspection,  through  one  of  their  inspectors,  had  inspected  the 
cattle  against  his  will  and  desire,  but  that  he  had  not  obtained 
from  the  board  any  certificate  or  bill  of  health  whatsoever.  But 
he  said  that  ho  immediately  theretofore  had  had  the  cattle  in- 
spected by  a  duly  authorized  inspector  of  the  Bureaii  of  Animal 
Industry  of  the  United  States,  at  Hei-eford,  in  the  State  of 
Texas,  and  had  obtained  a  certificate  from  him  to  the  effect  that 
the  same  were  free  from  any  infectious  or  contagious  disease ; 
that  the  reason  that  he  could  not  get  a  certificate  or  bill  of  health 
from  the  State  Board  of  Colorado  was  because  he  would  not  pay 
the  expense  of  such  inspection,  and  because  he  had  opposed  such 
inspection  as  vinnecessary  and  without  any  warrant  in  laAV." 

When  refiising  his  assent  to  the  State  inspection,  Reid  showed 
to  the  State  authorities  what  he  called  a  "United  States  Cer- 
tificate." 

The  certificate  was  signed  by  "Arthur  C.  Hart,  Ass't  In- 
spector, Bureau  of  Animal  Industry."  That  officer  certified 
that  he  had  carefully  inspected  the  cattle  in  question  at  Here- 
ford, Texas,  and  found  them  "free  from  Texas  or  splenetic  fever 
infection  (boophilus  bovis),  or  any  other  infectious  or  contagi- 
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0U3  disease,"  and  that  "no  Texas  fever  infection  is  known  to 
exist  where  they  have  been  kept  or  on  the  trail  over  \vliich  tliev 
have  passed."  Below  the  signature  of  the  Assistant  Inspector 
was  the  following  unsigned  printed  memorandum:  "Animals 
which  have  been  inspected  and  certified  by  an  inspector  of  the 
U.  S.  Bureau  of  Animal  Indtistry,  aaid  are  free  from  disease 
have  the  riglit  to  go  into  any  State  and  be  sold  for  any  purpose, 
without  further  inspection  or  the  exaction  of  fees." 

The  above,  together  with  certain  published  regulations  pro- 
pared  and  issued  by  the  Bureau  of  Animal  Industry,  was  all  the ' 
evidence  in  the  case. 

The  defendant  asked  the  court  to  instruct  the  jury: 

That  it  was  unnecessary  for  the  defendant  to  piocure  from 
the  Colorado  Veterinary  Sanitary  Board  a  certificate  or  bill  of 
health  to  the  effect  that  his  cattle  were  free  from  infectious  or 
contagious  diseases,  and  had  not  been  exposed  at  any  time 
within  ninety  days  prior  thereto,  to  any  of  said  diseases,  for  the 
reason  that  the  cattle  had  previously  been  inspected,  ''accordliin; 
to  the  statute  of  the  United  States  in  such  case  made  and  pro- 
vided, and  according  to  the  rules  and  regulations  pursuant  to 
said  statute,  promulgated  by  the  Department  of  Agriculture, 
by  a  duly  authorized  inspector  of  the  Bureau  of  Animal  Indus- 
try of  the  United  States,  stationed  at  Hereford,  in  the  State  of 
Texas,  and  had  been  duly  certified  by  such  United  States  in- 
spector to  be  free  from  any  infectious  or  contagious  disease; 
and  for  the  further  reason  that  he,  the  said  defendant,  then  ami 
there  exhibited  and  showed  to  the  said  State  Inspector  of  Colo- 
rado the  said  inspection  certificate  of  the  United  States  to  said 
cattle;"  and, 

That  the  Colorado  statute,  approved  Mai'ch  21,  1SS5,  and 
under  which  defendant  was  prosecuted,  was  repugnuint  to  tlie 
provision  of  the  Constitution  of  the  United  States  giving  Con- 
gress power  to  regulate  commerco  among  the  States,  as  well  as 
to  the  provision  declaring  that  the  citizens  of  each  State  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in 
the  several  States,  and  was  null  and  void,  as  imposing  unneces- 
sary and  unlawful  burdens  and  restrictions  upon  interstate  com- 
jnerce. 

The  court  refused  to  so  instruct  the  jury,  but  instructed  them 
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that  if  they  believed  from  the  evidence,  beyond  a  reasonable 
douht,  that  the  defendant  did,  on  or  about  the  20th  day  of  June, 
1901,  that  is,  between  the  first  day  of  April  and  the  Ist  day  of 
Ifovember  of  that  year,  "unlawfully  bring  or  drive,  or  cause  to 
be  brought  or  driven,  into  the  State  of  Colorado,  and  into  the 
county  of  Arapahoe,  tlic  cattle  as  mentioned  in  the  information 
or  any  part  thereof,  from  certain  coimties  south  of  the  3Gth 
parallel,  north  latitude;  and  that  said  cattle  had  not  been  held 
theretofore  at  some  place  north  of  said  parallel  of  latitude  for 
a  period  of  at  least  ninety  days  prior  to  the  importation  of  said 
cattle  into  said  State  of  Colorado;  and  that  the  said  defendant 
had  not  procured  from  the  State  Veterinary  Sanitary  Board  of 
Colorado  a  certificate  or  bill  of  health,  to  the  effect  that  said  cat- 
tle were  free  from  infectious  or  contagious  diseases,  and  to  the 
effect  that  the  same  had  not  been  exposed  at  any  time  within 
ninety  days  prior  thereto  to  any  of  said  diseases;  and  that  then 
and  there  the  said  defendant  did  refuse  and  decline  to  procure, 
or  permit  anyone  for  him  to  -procure,  such  certificate  or  bill  of 
health,  and  did  refuse  and  decline  to  pay  or  allow,  or  suffer  or 
permit  anyone  for  him  to  pay,  the  expense  of  any  inspection  so 
as  by  the  act  prescribed — then  and  in  that  event  it  is  your  duty 
to  find  the  defendant  giiilty  as  charged  in  this  information." 

The  contention  here  of  the  defendant  is  siibstantially  that  the 
subject  of  the  transportation  of  cattle  from  one  State  to  another 
has  been  so  far  covered  by  the  act  of  Congi'css  known  as  the 
Animal  Industry  act  of  May  29,  1S84  (23  Stat,  at  L.  31,  chap. 
60,  U.  S.  Comp.  Stat.  1901,  p.  299),  that,  after  its  passage,  no 
enactment  by  the  State  upon  the  same  subject  was  permissible ; 
and  that,  even  in  the  absence  of  legislation  by  Congress,  the 
Colorado  statute  is  invalid,  in  that,  by  its  natural  or  necessary 
operation,  it  unreasonably  obstructs  that  freedom  of  commerce 
among  the  States  which  the  Constitution  established.  These 
questions  are  recognized  by  the  court  as  of  great  importance,  and 
have  received  its  most  careful  consideration. 

Taking  up  the  first  branch  of  the  defendant's  contention,  let 
us  look  at  the  controlling  provisions  of  the  above  act  of  Congress, 
and  ascertain  whether  that  statute  has  the  scope  and  effect 
claimed  for  it. 

The  statute  is  entitled  "An  Act  for  the  Establishment  of  a 
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Bureau  of  Animal  Industry,  to  Prevent  the  Exportation  of  Dis- 
eased  Cattle,  and  to  Provide  Means  for  the  Suppression  and  Ex- 
tirpation of  Pleuro-pneumonia  and  Other  Contagious  Diseases 
Among  Domestic  Animals." 

By  the  first  section  the  Commissioner  of  Agriculture  is  di- 
rected to  organize  in  his  department  a  Bureau  of  Animal  In- 
dtistry,  to  appoint  a  chief  thereof,  who  shall  be  a  competent  vet- 
erinary siirgeon,  and  whose  duty  it  shall  be  "to  invesstigate  and 
report  upon  the  condition  of  the  domestic  animals  of  the  United 
States,  their  protection  and  use,  and  also  inquire  into  and  report 
the  cause  of  contagious,  infectious,  and  communicable  disoases 
among  them,  and  the  means  for  the  prevention  and  cure  of  the 
same,  and  to  collect  such  information  on  these  subjects  as  shall 
be  valuable  to  the  agricultural  and  commercial  interests  of  the 
country."     §  1. 

By  the  second  section  the  Commissioner  is  autborizod  to  ap- 
point two  competent  agents,  practical  stock  raisers  or  experi- 
enced business  men  familiar  with  questions  pertaining  to  com- 
mercial transactions  in  live  stock,  whoso  duty  it  shall  he,  under 
the  instructions  of  the  Commissioner,  "to  examine  and  report 
upon  the  best  methods  of  treating,  transporting,  and  caving  for 
animals,  and  the  means  to  be  adopted  for  the  suppression  and 
extirpation  of  contagious  pleuro-pneumonia,  and  to  provide 
against  the  spread  of  other  dangerous  contagious,  infectious, 
and  communicable  diseases."     §  2. 

The  third  section  makes  it  "the  duty  of  the  Conmiissioner  of 
Agriculture  to  prepare  such  rules  and  regulations  as  ho  may 
deem  necessary  for  the  speedy  and  effectual  suppression  and  ex- 
tirpation of  said  diseases,  and  to  certify  such  rules  and  regula- 
tions to  the  executive  authority  of  each  State  and  Territory,  and 
invite  said  authoi'ities  to  co-operate  in  the  execution  and  en- 
forcement of  this  act."  And  "whenever  the  plans  and  methods 
of  the  Commissioner  of  Agriculture  shall  be  accepted  by  any 
State  or  Ten'itory  in  which  pleuro-pneumonia  or  other  contagi- 
ous, infectious,  or  communicable  disease  is  declared  to  exist,  or 
such  State  or  Territory  shall  have  adopted  plans  and  methods 
for  the  suppression  and  extirpation  of  said  diseases,  and  such 
plans  and  methods  shall  be  accepted  by  the  Commissioner  of 
Agriculture,  and  whenever  the  Governor  of  a  State  or  other 
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properly  constituted  aiithorities  signify  their  readiness  to  co- 
operate for  the  extinction  of  any  contagious,  infectious,  or  com- 
municable disease  in  conformity  with  the  provisions  of  this  act, 
the  Commissioner  of  Agriculture  is  hereby  authorized  to  expend 
so  much  of  the  money  appropriated  by  this  act  as  may  be  neces- 
sary in  such  investigations,  and  in  such  disinfection  and  quaran- 
tine measures  as  may  be  necessary  to  prevent  the  spread  of  the 
disease  from  one  State  or  Territoiy  into  another."    §  3. 

In  order  "to  promote  the  exportation  of  live  stock  from  the 
United  States,"  the  Commissioner  was  directed  to  "make  special 
investigations  as  to  tlie  existence  of  pleuro-pneumonia,  or  any 
contagious,  infectious,  or  communicable  disease,  along  the  di- 
viding lines  between  the  United  States  and  fon-ign  countries, 
and  along  the  lines  of  transportation  from  all  parts  of  the 
United  States  to  ports  from  which  live  stock  are  exported,  and 
make  report  of  the  results  of  such  investigation  to  the  Secre- 
tary of  the  Treasury,  who  shall,  from  time  to  time,  establish 
such  regulations  concerning  the  exportation  and  transportation 
of  live  stock  as  the  results  of  said  investigations  may  require" 
(§4) ;  and  that  "to  prevent  the  exportation  from  any  port  of  the 
United  States  to  any  port  in  a  foreign  country  of  live  stock  af- 
fected with  any  contagious,  infectious,  or  communicable  dis- 
ease, and  especially  plei;ro-pneunionia,"  the  Secreatry  of  the 
Treasury  was  authorized  to  take  such  steps  and  adopt  such  meas- 
iircs,  not  inconsistent  with  the  provisions  of  the  act,  as  he  might 
deem  necessary.     §  5. 

By  another  section  of  the  act  all  railroad  companies  withia^ 
the  United  States,  or  the  owners  or  masters  of  any  steam  or  sail- 
ing vessel  or  other  vessel  or  boat,  were  forbidden  to  receive  for- 
transportation  or  transport  from  one  State  or  Territory  to  an- 
other, or  from  any  State  into  the  District  of  Columbia,  or  from 
the  District  into  any  State,  'any  live  stock  aifectcd  with  any  con- 
tagious, infectious,  or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia ;  nor  shall  any  poi-son,  com- 
pany, or  corporation  deliver  for  such  transportation  to  any  rail- 
road company ;  or  master  or  owner  of  any  boat  or  vessel,  any  live 
stock,  knowing  them  to  be  affected  with  any  contagious,  infecti- 
ous, or  communicable  disease;  nor  shall  any  person,  company,  or 
corporation  drive  on  foot  or  transport  in  private  conveyance 
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from  one  State  or  Territory  to  nnotlior,  or  from  oiio  Stat<»  into 
the  District  of  Columbia,  or  from  tlio  District  into  iiny  State 
any  live  stock,  knowing  them  to  bo  affc<'t(!(l  with  any  conta^iou? 
infectious,  or  communicable  disease,  and  especinlly  tlio  disoaso 
known  as  pleuro-pneumonia:  Provided,  that  tho  so-ciillcd  splo- 
netic  or  Texas  fever  shall  not  bo  considered  a  (•Diiliigious  in- 
fectious, or  communicable  disease  within  the  moaniii<>'  of  section? 
4,  5,  G,  and  7  of  this  act,  as  to  cattle  being  trans|)ortc(l  l)y  rail 
to  market  for  slaughter,  when  tl>o  same  are  unloaded  only  to  bo 
fed  and  watered  in  lots  on  the  way  thereto.''     §  G. 

Other  provisions  of  the  act  are  as  follows: 

*'§  7.  That  it  shall  be  the  duty  of  the  Comniissiotior  of  Agri- 
culture to  notify,  in  writing,  the  proper  odlcials  or  !i,i:;('iits  of  anv 
railroad,  steamboat,  or  other  transiMtrtation  coiiipimv  doinir 
business  in  or  through  any  infected  lo<'ality,  nnd  liy  ]uil)lipation 
in  such  newspapers  as  ho  may  select,  of  the  existcnco  of  said 
contagion;  and  any  person  or  persons  operating  any  such  rail- 
road, or  master  or  owner  of  any  l)oat  or  vessel,  or  owner  or  cus- 
todian of  or  person  having  control  over  sncdi  cattle'  or  ollior  live 
stock  within  such  infected  district,  who  shall  knowingly  violate 
the  provisions  of  section  G  of  this  act,  shall  bo  guilty  of  a  mis- 
demeanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment. 

*'§  8.  That  whenever  any  contagious,  infectious,  or  oominuni- 
cable  disease  affecting  domastic  animals,  and  es[»o('ially  tho  dis- 
ease knoAvn  as  pleuro-pneumonia,  shall  bo  brought  into  or  shall 
break  out  in  the  District  of  Columbia,  it  shall  be  the  duty  of 
the  Commissioners  of  said  District  to  take  measures  to  suppress 
the  same  promptly  and  to  prevent  tho  same  from  spreading;  and 
for  this  purpose  tho  said  Commissioners  are  hereby  empowered 
to  order  and  require  that  any  premises,  farm,  or  farms  where 
such  disease  exists  or  has  existed,  bo  put  in  quarantine;  to  order 
all  or  any  animals  coming  into  the  District  to  be  detained  at  any 
place  or  places  for  the  purpose  of  inspection  and  examination; 
to  prescribe  regulations  for  and  to  require  tho  destruction  of 
animals  affected  with  contagious,  infectious,  or  communicable 
disease,  and  for  the  proper  disposition  of  their  hides  and  car 
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cbssob;  to  proscribe  regulations  for  disinfection,  and  such  othov 
regulations  as  they  may  deem  necessary  to  prevent  infection  or 
contagion  being  communicated,  and  shall  report  to  the  Conimia- 
sionor  of  Agriculture  whatever  they  may  do  in  pursuance  of  the 
provisions  of  this  section. 

"§  9.  That  it  shall  be  the  dutv  of  the  several  United  States 
district  attorneys  to  proEOCute  all  violations  of  this  act  wliich 
shall  bo  brought  to  their  notice  or  knowledge  by  any  pci-son  mak- 
ing the  complaint  under  oath ;  and  the  same  shall  be  hoard  be- 
fore any  District  or  Circuit  Court  of  the  United  States  or  Ter- 
ritorial Court  holden  within  the  district  in  which  the  violation 
of  tliis  act  has  been  committed."  [U.  S.  Comp.  Stat.  1901, 
p.  3185.]  23  Stat,  at  L.  31,  chap.  GO  (U.  S.  Comp.  Stat.  1901, 
p.  299). 

It  may  be  here  stated  that  by  the  act  of  February  9,  1889, 
tho  Department  of  Agriculture  was  made  one  of  the  Executive 
Dopartnients  of  the  Government,  and  placed  under  the  super- 
vision and  control  of  a  Secretaiy  of  Agriculture  (25  Stat,  at  L. 
C59,  chap.  122,  U.  S.  Comp.  Stat.  1901,  p.  285),  and  that  by 
the  act  of  July  14,  1890,  the  Secretary  was  vested  with  all  tho 
authority  which  by  the  above  act  of  May  29,  1884,  was  con- 
ferred upon  the  Commissioner  of  Agriculture.  20  Stat,  at  L. 
282,  chap.  707. 

It  is  quite  true,  as  urged  on  behalf  of  the  defendant,  that  the 
transportation  of  live  stock  from  State  to  State  is  a  branch  of 
interstate  commerce,  and  that  any  specified  rule  or  regulation 
in  respect  of  such  transportation,  which  Congress  may  lawfully 
prescribe  or  authorize,  and  which  may  properly  be  deemed  a 
relation  of  such  commerce,  is  paramount  throughout  the 
Union.  So  that  when  the  entire  subject  of  the  transportation 
of  live  stock  from  one  State  to  another  is  taken  under  direct 
national  supervision,  anu  a  system  devised  by  which  diseased 
stock  may  be  excluded  from  interstate  commerce,  all  local  or 
State  regulations  in  respect  of  such  matters  and  covering  the 
same  ground  will  cease  to  have  any  force,  whether  formally 
abrogated  or  not;  and  such  rules  and  regulations  as  Congress 
may  lawfully  prescribe  or  authorize  will  alone  control.  Gibbons 
V. Ogden,  9  "Wheat.  1,  210,  6  L.  Ed.  23,  73 ;  Morgans  L.  &  T. 
R.  &  8.  8.  Co.  V.  Louisiana  Bd.  of  Health,  118  U.  S.  455,  464, 
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30  L.  Ed.  237,  241,  6  Sup.  Ct.  Rop.  1114;  Ilenningtonii. 
Georgia,  103  U.  S.  299,  317,  41  L.  Ed.  100,  173,  IG  Sup.  Ct! 
Rop.  1080 ;  New  York,  N.  11.  &  II.  R.  B.  Co.  v.  New  York,  105 
U.  S.  028,  031,  41  L.  Ed.  853,  854,  17  Sup.  Ct.  Rop.  418;  il/iV 
souri,  K.  &  T.  R.  Co.  v.  Ilaher,  109  U.  S.  013,  020,  42  L  Ed. 
878,  882,  18  Sup.  Ct.  Rep.  488 ;  Rasmussen  v.  Idaho,  181 U.  S. 
198,  200,  45  L.  Ed.  820,  821,  21  Sup.  Ct.  Rop.  594.  The  power 
which  tho  Stntos  might  th\i3  exorcise  may  in  this  way  be  sus- 
pended until  national  control  is  abandoned  and  the  subject  be 
thereby  left  under  tho  police  power  of  the  States. 

But  the  difficulty  of  the  defendant's  case  is  that  Congress  has 
not  by  any  statute  covered  the  whple  subject  of  the  transport;i- 
tion  of  live  stock  among  the  several  States,  and,  except  in  cer- 
tain particulars  not  involving  the  present  issue,  has  left  a  wide 
field  for  tho  exercise  by  the  States  of  their  power,  by  appropri- 
ate regulations,  to  protect  their  domestic  animals  against  contn- 
gious,  infectious,  and  communicable  disease. 

An  examination  of  the  animal  industry  act  will  made  tbls  en- 
tirely clear.  Three  distinct  subjects  are  embraced  by  that  act. 
One  is  the  asccrtainmr^nt  through  the  Agricultural  Department 
of  the  condition  of  the  domestic  animals  of  the  United  State?, 
the  causes  of  contagious,  infectious,  or  communicable  diseases 
affecting  them,  the  best  methods  for  treating,  transporting,  and 
caring  for  animals,  the  means  to  be  adopted  for  the  suppression 
and  extirpation  of  such  diseases,  particularly  that  of  contagious 
pleuro-pneumonia,  and  to  collect  such  information  on  those  sub- 
jects as  will  be  valuable  to  tho  agricultural  and  commercial  in- 
terests of  the  country.  Congress  did  not  assume  to  declare  that 
*'the  rules  and  regulations"  which  that  Department  might  adopt 
as  necessary  *'for  the  speedy  and  effectual  suppression  and  ex- 
tirpation of  said  diseases"  should  have  in  themselves,  or  apart 
fi'om  the  action  of  a  State,  any  binding  force  upon  the  State, 
They  were  to  be  certified  to  the  executive  authority  of  each 
State,  and  the  co-operation  of  such  authorities  in  executing  the 
act  of  Congress  invited.  If  the  authorities  of  any  State  adopted 
the  plans  and  methods  devised  by  the  department,  or  if  the  State 
authorities  adopted  measures  of  their  own  which  the  Depart- 
ment approved,  then  the  money  appropriated  by  Congress  could 
be  used  in  conducting  the  required  investigations,  and  in  such 
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(lisinfeetion  and  quiiriintino  measures  as  might  bo  necessary  to 
prevent  the  spread  of  the  diseases  in  question  from  one  State  or 
Territory  into  another.    Congress  did  not  intend  to  override  the 
power  of  the  States  to  caro  for  the  safety  of  the  property  of  their 
peoples  I)y  such  Icgishition  as  they  deemed  appropriate.    It  did 
not  undertake  to  invest  any  oflicer  or  agent  of  the  Department 
with  authority  to  go  into  a  State  and  without  its  assent  take 
charge  of  the  work  of  suppressing  or  extirjiatiug  contagious,  in- 
fectious, or  coniniunicahlo  diseases  there  prevailing,  and  which 
endangered  the  health  of  domestic  animals.    Nor  did  Congress 
give  the  Department  authority  by  its  officers  or  agents  to  inspect 
cattle  within  tho  limits  of  a  State,  and  give  a  certificate  that 
should  be  of  superior  authority  in  that  or  other  States,  or  which 
should  entitle  the  owner  to  carry  his  cattlo  into  or  through  an- 
other State  without  reference  to  tho  reasonable  and  valid  repu- 
lations  which  tho  latter  State  may  have  adopted  for  the  protec- 
tion of  its  own  domestic  animals.    It  should  never  be  hold  that 
Congress  intends  to  supersede,  or  by  its  legislation  suspend,  tho 
exercise  of  tho  police  powers  of  tho  States,  even  when  it  may  do 
so,  unless  its  purpose  to  effect  that  result  is  clearly  manifested. 
This  court  has  said — and  the  principle  has  been  often  reaf- 
firmed— that  "in  the  application  of  this  principle  of  supremacy 
of  an  act  of  Congi'oss  in  a  case  where  the  State  law  is  but  the 
exercise  of  a  reserved  power,  the  repugnance  or  conflict  should 
be  direct  and  positive,  so  that  the  two  acts  could  not  be  recon- 
ciled or  consistently  stand  together."    Sinnott  v.  Davenport,  22 
How.  227,  243,  16  L.  Ed.  243,  247.    The  certificate  given  to 
the  defendant  by  Assistant  Inspector  Hart  of  the  Bureau  of 
Animal  Industry  was  in  itself  without  legal  weight  in  Colorado. 
As  said  in  Missouri,  K.  &  T.  R.  Co.  v.  Haher,  above  cited : 
"While  the  States  were  invited  to  co-operate  with  the  General 
Government  in  the  execution  and  enforcemnt  of  the  act,  what- 
ever power  they  had  to  protect  their  domestic  cattle  against  such 
diseases  was  left  untouched  and  unimpaired  by  the  act  of  Con- 
gress."   Hence,  it  was  decided  in  that  case  that  the  animal  in- 
dustry act  did  not  stand  in  the  way  of  the  State  of  Kansas  en- 
actmg  a  statute  declaring  that  any  person  driving,  shipping,  or 
transporting,  or  causing  to  be  shipped,  driven,  or  transported 
into  or  through  that  State,  any  cattle  liable  or  capable  of  com- 
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municatiiig  Texas  or  splenetic  fever  to  domestic  cattlo  should 
bo  liable  to  the  person  injured  thereby  for  all  damages  sustained 
by  reason  of  the  communication  of  said  disease  or  fever,  to  bo 
recovered  in  a  civil  action.  Wo  tliore  held  tlint  th(>  Kaiisns  stat- 
ute did  nothing  more  than  establish  a  i*ule  of  civil  liiihilitv  in 
that  State,  affected  no  regulation  of  interstate  coinnierpo  tlia^ 
Congress  had  prescribed  or  authorized,  and  ini|;)air('d  no  ri'dif 
secured  by  the  Natioital  Constitution. 

Another  subjcxit  embraced  by  the  act  of  Congress  rcliitod  to 
the  exportation  from  ports  of  tlie  United  Stales  (o  jjori-s  in  for- 
eign countries  of  live  stock  affected  with  contagious,  infuctious, 
or  communicable  diseases,  especially  pleuro-])nouiiiniiia;  and  in 
relation  to  that  matter  the  So<;retary  of  the  I'reasiiry  was  au- 
thorized to  take  such  steps  and  adopt  such  nioasiircs,  not  incon- 
sistent with  the  act  of  Congress,  as  ho  do(Mtied  noccsi^ary.  As 
the  present  case  is  not  one  of  the  exportation  of  live  stock  to  a 
foreign  country,  it  is  unnecessary  to  considci-  what  power,  if 
any,  remained  with  the  States,  after  the  passage  of  the  Animal 
Ind'.VnLry  Act,  to  su|)i)r(>«s  or  extirpate  diseases  that  in  fact  af- 
fected live  stock,  which  it  was  the  purpose  of  the  owners  to  ex- 
poi  t. 

Still  anotluM"  sulyject  covered  by  the  act  is  the  driving  on  foot 
or  transporting  from  one  State  or  Territory  into  another  State 
or  Territory,  or  from  any  State  into  the  District  of  C\)hnnl)ia, 
or  from  the  District  into  any  Slate,  of  any  live  slcnd-c  Iiidwh  In 
be  aff'ecled  with  any  contagious,  inlirtious,  or  coinniiuiicalile 
disease.  Dut  this  provision  does  jiot  cover  the  entire  suhjcct 
of  the  transporting  or  shipping  of  diseased  live  stock  fmni  one 
State  to  another.  The  owner  of  sueli  slock,  when  hi-iniiini;;  tlioiii 
into  anoldier  State,  may  not  know  them  to  bo  disea-ud;  hiitlliov 
nuiy,  in  fact,  bo  diseased,  or  the  circumstances  inav  he  iqudi  a- 
fairly  to  authorize  the  State  into  wliich  they  are  ahout  to  lu' 
brought  to  take  such  precautifuiary  measures  as  will  I'l'iisduiililv 
guard  its  own  domestic  animals  against  danger  from  coMliiiiiims 
infei'tions,  or  commnnicabh!!  diseases.  TIk^  act  of  ( 'oniirc-^s  kit 
the  Slate  fre(«  to  cover  that  field  by  sucli  regnhitions  as  it  (kt'mcd 
appropriate,  and  which  only  incidentally  ulTected  the  freedom 
of  interstate  commerce.  Congn^s  went  no  further  than  to  mako 
it  an  offense  against  the  United  States  for  any  one  knoicinghj 
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to  take  or  sond  from  one  Stato  or  Territory  to  another  State  or 
Territory,  or  into  the  District  of  Columbia,  or  from  the  District 
to  any  State,  live  stock  affected  with  infectious  or  comnmnicable 
disease.  The  Animal  Industry  Act  did  not  make  it  an  offense 
apiinst  the  United  States  to  send  from  one  Stato  into  juiother 
liro  stock  which  the  shipper  did  not  know  were  diseased.  The 
offense  charged  upon  the  defendant  in  the  State  Court  was  not 
the  introduction  into  Colorado  of  cattle  that  he  knew  to  be  dis- 
iiiscd.  ]Ie  was  charged  with  having  brought  his  cattle  into 
(j)l(ira(lo  from  certain  counties  in  Texas,  soutli  of  the  3(5th 
parallel  of  north  latitude,  without  said  cattle  having  been  held  at 
some  place  north  of  said  parallel  of  latitude  for  at  least  the  time 
required  jirior  to  their  being  brought  into  (\>lorado,  and  without 
having  procured  from  the  Stato  Veterinary  Sanitary  l>oard  a 
cevtiiicale  or  bill  of  health  to  the  effect  that  his  cattle,  in  fact, 
wore  fri'e  fntm  all  infectious  or  contagious  diseases,  and  had  not 
boon  exposed  at  any  lime  within  ninety  days  prior  thereto  to 
any  sncii  <liseasep,  but  had  declined  \o  procure  such  certificate 
(ir  havc!  llie  inspection  recpiired  by  the  statute.  His  kno\vle(lg(^ 
as  to  IIk!  actual  condition  of  the  cattle  was  of  no  conseipience 
iiiider  (li(^  State  cmictment,  or  under  the  charge  nuule. 

Our  ('(inchision  is  that  the  statute  of  Colorado  as  here  in- 
volved lines  not  cover  the  san)(!  ground  as  the  act  of  (\)ngns^, 
and  therefore  is  not  inconsis.ent  with  that  act;  and  its  eonsti- 
tntiouiility  is  not  to  be  (piestioned  utdess  it  be  in  violation  of 
the  Constitution  of  the  United  States,  indepenih'.ntly  of  any  leg- 
islation by  Congress.  The  latter  question  wo  now  prcK'eed  to 
oxaniine. 

Ocrtiiin  |)rinciples  are  well  settled  by  the  former  decisions  of 
this  courl.  One*  is  that  the  i)urpose  of  a  statute,  in  whatciver 
laim^uiige  it  may  b(!  fraine<l,  must  bo  determined  by  its  natural 
;iiid  reasonable  etl'eet.  Jfciulcrson  r.  Ncir  )'oii\  it'2  U.  S.  2")!*, 
20S,  sub  Hom.  llcmlrrsun  v.  \Vi(l,-li(iiii ,  '2'.]  L.  Kd.  r>■\^^,  niS. 
Another  is,  that  a  Slati?  nniy  not,  by  its  police  regulations,  what- 
ever tlicir  (d)ject,  unnecessarily  burden  foreign  or  interstate  com- 
merce. Ildilroad  Company  v.  lluscn,  95  IJ.  S.  4(i5,  172,  24  L. 
Ed.  r)27,  ^>'M.  Again,  tho  acknowledged  police  powers  of  a 
State  cannot  legit inuitely  be  exerted  so  as  to  defeat  or  impair  a 
right  secured  by  the  National  Constitution,  any  more  than  to 
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defeat  or  impair  a  statute  passed  by  Congress  in  pursuance  of 
the  powers  granted  to  it.  Gibbons  v.  Ogden,  9  Wheat.  1,  210 
6  L.  Ed.  23,  73 ;  Missouri,  K.  &  T.  B.  Co.  v.  Haber,  1G9  U.  s! 
G13,  625,  62G,  42  L.  Ed.  878,  882,  18  Sup.  Ct.  Kcp.  488,  and 
authorities  cited. 

Now,  it  is  said  that  the  defendant  has  a  riguL  undc  the  Con- 
stitution of  the  United  States  to  ship  live  stock  from  one  State 
to  another  State.  This  will  be  conceded  on  all  hands.  Tni  tl)n 
defendant  is  not  given  by  that  instrument  the  right  to  in;  rodue" 
into  a  State,  against  its  Avill,  live  stock  affected  by  a  contagious, 
infectious,  or  commimicable  disease,  and  whose  presence  in  tlio 
State  Avill  or  may  be  injurious  to  its  domestic  arin  ;ili-,  The 
State — Congress  not  having  assumed  charge  of  the  inaiter  as  in- 
^•olvcd  in  interstate  commerce — may  protect  its  people  and  their 
property  against  such  dangers,  taking  care  always  that  the 
means  employed  to  that  end  do  not  go  beyond  the  necessities  of 
the  case  or  unreasonably  burden  the  exercise  of  privileges  se- 
cured by  the  Constitution  of  the  United  States. 

Is  the  statute  of  Colorado  liable  to  the  objection  just  stated? 
Can  the  coiirts  hold  that  upon  its  face  it  unreasonably  obstnicts 
the  exercise  of  the  general  right  secured  by  the  Constitution  to 
ship  or  send  recognized  articles  of  commerce  from  one  State  to 
another  without  intcrfcvence  l)y  local  authority  ?  Those  ques- 
tions must  be  ansAvcrcd  in  the  negative.  Tho  Colorado  statute, 
in  effect,  declares  that  live  stock  coming  between  the  dates  and 
from  the  Territory  specified  are  ordinarily  in  such  condition 
that  their  presence  in  the  Stato  may  bo  dancjorous  to  its  domes- 
tic animals;  and  hence  the  requirement  that  before  being 
brought  or  sent  into  the  State  they  shall  either  be  kept  at  some 
]>lace  north  of  the  3Gth  parallel  of  north  latitude  for  at  least 
ninety  days  prior  to  their  importation  into  tlie  State,  or  tlie 
owner  must  procure  from  the  State  Veterinary  Sanitary  Board 
a  certificate  or  bill  of  health  that  the  cattle  are  free  from  all  in- 
foctioiis  or  contagious  diseases,  and  have  not  been  exposed  to 
any  of  said  diseases  at  any  time  within  ninety  days  prior 
thereto.  As  there  is  no  evidence  in  the  case  as  to  the  practical 
operation  of  this  regulation  upon  shippers  of  cattle,  as  it  docs 
not  appear  othenvise  than  that  the  statute  can  be  obeyed  without 
serious  embarrassment  or  unreasonable  cost,  the  court  cannot 
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assume  arbitrarily  that  the  State  acted  wholly  without  author- 
ity or  that  it  unduly  burdened  the  exercise  of  the  privilege  of 
engaging  in  interstate  commerce.  The  accused  seems  to  have 
been  content  to  rest  his  defense  upon  such  groiuids  as  arose 
upon  the  face  of  the  local  statute,  without  reference  to  any  evi- 
dence bearing  upon  the  reasonableness  or  unreasonableness?  of 
the  particular  methods  adopted  by  the  State  to  protect  its  do- 
mestic animals.  He  seems  to  have  been  willing  to  risk  the  case 
upon  the  simple  proposition — ^basod  upon  the  words  of  the  State 
enactment  and  upon  the  act  of  Congi*ess,  reinforced  by  certain 
regulations  made  by  the  Agricultural  Department — that  the 
local  statute  was  inconsistent  with  that  act,  and  with  the  general 
power  of  Congress  to  regidato  interstate  commerce. 

As,  therefore,  the  statute  does  not  forbid  tlie  introduction  into 
the  State  of  all  live  stock  coming  from  the  defined  territory — 
that  diseased  as  well  as  that  not  diseased — but  only  prescribes 
certain  methods  to  protect  the  domestic  animals  of  Colorado 
from  contact  with  live  stock  coming  from  that  territory  between 
certain  dates,  and  as  those  methods  have  been  devised  by  the 
State  under  the  power  to  protect  the  property  of  its  people  from 
injury,  and  do  not  appear  upon  their  face  to  be  unreasonable, 
we  must,  in  the  absence  of  evidence  showing  the  contrary,  as- 
sume that  they  are  appropriate  to  the  object  which  the  State  is 
entitled  to  accomplish. 

One  other  objection  to  the  Colorado  statute  must  be  noticed, 
namely,  that  it  is  inconsistent  with  the  clause  of  the  Constitu- 
tion declaring  that  the  citizens  of  each  State  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  States. 
This  position  is  untenable.  Tlic  statute  is  equally  applicable 
to  citizens  of  all  the  States.  Xo  discrimination  is  shown.  No 
privileges  are  granted  to  citizcus  of  Colorado  that  are  denied  to 
citizens  of  other  States.  Kimmish  v.  Ball,  129  U.  S.  217,  22i>, 
-■^2  L.  Ed.  G95,  697,  2  Inters.  Com.  Rep.  407,  9  Sup.  Ct.  Rep. 
277. 

The  princijile  is  univei'sal  that  legislation,  whether  by  Con- 
gress or  by  a  State,  must  be  taken  to  be  valid,  unless  the  con- 
trary is  made  clearly  to  appear;  and  as  the  contrary  does  not  so 
appear,  the  statute  of  Colorado  is  to  be  taken  as  a  constitutional 
exercise  of  the  power  of  the  State. 
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Perceiving  no  error  in  the  judgment  to  the  prejudice  of  tho 
l>laintiflf  under  the  Constitution  of  the  United  States,  the  iudn- 
ment  is  affirmed, 

Mr.  Justice  Brewer  dissented  from  the  opinion  and  judgment 
of  the  court. 


Easton  v.  Iowa. 

188  U.  S.  220—23  Sup.  Ct.  Rep.  288 — 47  Law.  Ed.  452. 

Decided  February  2,  1903. 

National  Baxks:  Not  subject  to  State  legislation. 

1.  National  banks  being  established  and  controlled  by  congressional 

legislation,  are  exempt  from  the  banking  laws  of  the  respective 
States  in  which  they  are  located. 

2.  National  banks  organized  under  the  laws  of  Congress  "are  instru- 

ments designed  to  be  used  to  aid  the  Government  in  the  admin- 
istration of  an  important  branch  of  the  public  sorvice.  They  are 
appropriate  means  to  that  end,"  such  being  the  c^se,  "their  opera- 
tions cannot  be  limited  or  controlled  by  State  legislation." 

Error  to  tho  Supremo  Court  of  tho  State  of  Iowa  to  review 
an  affirmance  of  a  conviction  in  tho  District  Court  of  Favctte 
County,  Iowa,  for  tlie  offense  of  having  received,  as  president 
of  a  Xational  Bank,  a  deposit  after  having  knowledge  that  the 
bank  was  insolventw  Argued  January  14  and  15,  11)03.  Re- 
versed. 

(Tho  opinion  of  the  Supreme  Court  of  Iowa  in  the  same  case 
is  reported  in  113  Iowa,  510,  85  X.  W.  Rep.  795,  86  Am.  St. 
Rep.  559.  In  the  113  Iowa,  it  officially  appeal's  that  the  case 
went  up  from  Fayette  County,  and  not  from  Winneshiek 
County,  as  stated  by  ^Fr.  Justice  Shiras.  Tho  array  of  counsel 
ai)])earing  in  tho  Iowa  Supremo  Court  would  also  indicate  that 
tho  case  was  tried  in  Fayette  County,  which  is  inunediately 
south  of  Winneshiek  County.  The  bank  was  located  in  Winne- 
shiek County. — J.  F.  G.) 

Statement  by  Mr.  Justice  Shiras : 

In  1899.  in  the  District  Court  of  Winneshiek  County,  State 
of  Iowa,  James  II.  Easton,  who  had  been  previously  indicted, 
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was  trie<l,  and  found  gixilty,  and  sentenced  to  imprisonment  in 
the  penitentiary  of  Iowa  at  hard  labor  for  a  term  of  five  years, 
under  the  provisions  of  a  statute  of  that  State,  for  the  offense 
of  having  received,  as  president  of  the  First  Xational  Bank  of 
Decorah,  Iowa.,  a  deposit  of  $100  in  money  in  said  bank,  at  a 
time  when  the  bank  was  insolvent,  and  when  such  insolvency 
was  knoAra  to  the  defendant. 

At  the  trial  it  was  contended,  on  behalf  of  the  defendant,  that 
tlio  statute  of  Iowa,  upon  which  the  indictment  was  found,  did 
not,  and  was  not  intended  to,  apply  to  National  Banks,  organ- 
ised and  doing  business  under  the  Xational  Bank  acts  of  the 
United  States,  or  to  the  officers  and  agents  of  such  banks;  and 
that,  if  the  State  Statute  shoiild  be  construed  and  held  to  applv 
to  Xational  Banks  and  their  officers,  the  statute  was  void  in  so 
far  as  made  applicable  to  Xational  Banks  and  their  officers. 
Both  tlieso  contentions  Avere  overruled  by  the  trial  court,  and 
thereupon  an  apjical  was  taken  to  the  Supreme  Court  of  the 
State  of  Iowa,  and  by  that  court,  on  April  12,  1901,  the  judg- 
ment of  the  District  Court  was  affinncd.  The  cause  was  then 
brought  to  this  court  by  a  writ  of  error  allowed  by  the  Chief 
Justice  of  the  Supreme  Court  of  Iowa. 


^[essrs.  //.  T.  Heed,  Charles  F.  Li.viun,  C.  W,  Beed,  and 
John  J.  Crawford,  for  the  plaintiff  in  error. 
Mr.  Charles  IV.  Mullan,  for  defendant  in  error. 

;Mr.  Justice  Sliiras  delivered  the  opinion  of  the  court: 

Those  portions  of  the  Iowa  statute  Avhose  validity  is  the  ques- 
tion in  this  case  consist  of  sections  1884  and  1885  of  the  Code 
of  that  State,  and  are  in  the  following  terms : 

"Sec.  1881.  Xo  bank,  banking  house,  exohaniro  broker,  de- 
posit office,  firm,  company,  cor[)oration,  or  person  engaged  \n 
the  l)nnking,  brokerage,  exchange,  or  deposit  business,  shall, 
when  insolvent,  accept  or  receive  on  deposit,  with  or  without  iu-» 
terest,  any  money,  bank  bills  or  notes,  United  States  Treasury 
notes  or  currency,  or  other  notes,  bills,  checks,  or  drafts,  or 
renew  any  certificate  of  deposit. 

"See.  1885.  If  any  such  bank,  banking  house,  exchange 
broker,  deposit  office,  firm,  company,  corporation,  or  person  shall 
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receive  or  accept  on  deposit  any  such  deposits,  as  aforescaid 
when  insolvent,  any  owner,  officer,  director,  cashier,  manager, 
iiioinbor,  or  person  knowing  of  such  insolvency,  who  shall  know- 
ingly receive  or  accept,  he  accessory,  or  permit,  or  connive  at  re- 
ceiving or  accepting  on  deposit  therein,  or  thereby,  any  such  de- 
posits, or  renew  any  certificate  of  deposit,  as  aforesaid,  shall  be 
guilty  of  a  felony,  and,  upon  conviction,  shall  bo  punished  by 
a  fine  not  exceeding  ten  thousand  dollars,  or  by  imprisonniont 
in  the  penitentiary  for  a  tenn  of  not  more  than  ten  years,  or  by 
iniprisonnient  in  the  county  jail  not  more  than  one  year,  or  by 
both  fine  and  imprisonment." 

At  the  trial  evidence  was  adduced  tending  to  show,  and  the 
jury  found,  that  the  defendant,  being  engaged  in  the  banking 
business,  as  an  officer,  to  wit,  president  of  the  First  Xational 
Bank  of  Decorah,  on  the  21st  day  of  August,  A.  D.  189G,  did, 
as  president  of  said  bank,  receive  and  accept  on  deposit  in  said 
bank  the  sum  of  $100  in  lawful  paper  money  and  of  the  value 
of  $100,  from  one  John  Fi'onch,  the  bank  being  then  and  there 
insolvent,  and  the  defendant  then  and  there  well  knowing  that 
the  said  bank  was  insolvent. 

It  will  be  observed  that  Xational  Banks  or  banking  associa- 
tions are  not  specifically  named  in  the  statute;  and  it  was  hence 
argued,  on  behalf  of  tlio  defendant,  that  such  institutions  arc 
not  within  the  enactment.  As,  however,  the  State  courts,  fol- 
lowing a  previous  decision  of  the  Supreme  Court  of  Iowa,  in  the 
case  of  State  v.  Field,  98  Towa,  748  (G2  N.  W.  Rep.  G53),  hold 
that  the  statute  was  apidicable  to  all  banks,  whether  organized 
under  tlio  laws  of  the  State  or  the  acts  of  Congress,  we  must  ac- 
cept that  construction  as  correct,  and  confine  our  consideration 
to  the  question  whether,  as  so  construed,  the  act  is  within  tlic 
jurisdiction  of  the  State. 

It  is  obvious  that  Ihe  two  sections  of  the  statute,  aliove  quoted, 
nmst  be  read  togotlier  as  one  enactment.  Ji'  section  18s4-,  re- 
garded as  applicable  to  Xational  ]>aidvs,  is  a  valid  exercise  of 
])o\ver  by  the  State,  then  the  penalties  declared  in  section  1SS5 
can  be  properly  enforced;  but  if  section  1884  must  be  held  in- 
\alid  as  an  attempt  to  control  and  regulate  the  business  opera- 
tions of  Xational  Banks,  then  the  penal  provisions  of  scefiou 
1SS5  cannot  be  enforced  against  their  officers.    In  other  words, 
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the  validity  of  the  mandatory  and  the  penal  pai*ts  of  the  statute 
must  stand  or  lall  together. 

What,  then,  is  the  character  of  a  State  law  which  forhids  Na- 
tional Banks,  when  insolvent,  from  accci^ting  or  receiving  on 
deposit,  with  or  withoiit  interest,  any  money,  bank  bills  or  notes, 
United  States  Treasury  notes  or  currency,  or  other  notes,  bills, 
checks,  or  drafts,  or  renewing  any  certificate  of  deposit  ? 

The  answer  given  by  the  Supreme  Court  of  Iowa  to  this  ques- 
tion is  as  follows : 

"The  acts  of  Congress  provide  no  penalty  for  the  fraudulent 
receiving  of  deposits,  and  the  statute  under  consideration  oper- 
ates upon  the  person  who  commits  the  crime.  And  it  is  not  a 
material  question  to  determine  Avhether  it  will  be  necessary  to 
investigate  the  financial  condition  of  the  bank  to  prove  that  the 
bank  was  insolvent  when  the  deposit  was  received.  This  statute 
is  in  the  nature  of  a  police  regulation,  having  for  its  object  the 
protection  of  the  public  from  the  fraudulent  acts  of  banlc  offi- 
cers. The  mere  fact  tliat  in  violating  the  law  of  the  State  the 
defendant  performed  an  act  pertaining  to  his  duty  as  an  officer 
of  the  bank  does  not  in  any  manner  intei-fcre  with  the  proper 
discharge  of  any  duty  he  owc-s  to  any  power,  State  or  Federal. 
Surely,  it  was.  not  intended  by  any  act  of  Congress  that  officers 
of  a  Xational  Bank  should  be  clothed  with  the  power  to  cheat 
and  defraud  its  patrons.  ISTational  Banks  are  organized  and 
their  business  prosecuted  for  private  gain,  and  we  can  conceive 
of  no  reason  why  the  officers  of  such  banks  should  be  exempt 
from  the  penalties  prescribed  for  fraudulent  bankiug." 

We  think  that  this  view  of  tlx*  >ul>jcct  is  not  based  on  a  cor- 
rect conception  of  the  Federal  legislation  cr<>ating  and  regulat- 
ing Xational  Banks.  That  logisbition  has  in  view  the  erection 
rtf  a  system  extending  throughout  the  country,  and  iiidependout, 
so  far  as  powers  conferrcd  are  concerned,  of  State*  legislation 
which,  if  permitted  to  be  ai)plicablo,  might  impose  limitations 
and  restrictions  as  various  and  as  numerous  as  the  States.  Hav- 
ing duo  regard  to  the  Xational  character  and  purposoa  of  that 
system,  we  canot  concur  in  the  suggestion  that  Xational  Banks, 
in  respect  to  the  powers  conferred  upon  them,  are  to  be  vieweil 
as  solely  organized  and  opera t<xl  for  private  gain.  The  princi- 
ples enunciated  in  M'CuUough  v.  Maryland,  4  Wheat.  425  (4 
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L.  Ed.  GOG),  and  in  Oshorn  v.  Bank  of  United  States,  9  Wlieat. 
738  6  L.  Ed.  204),  though  expressed  in  respect  to  banks  incor- 
porated directly  by  acta  of  Congi'oss,  arc  yet  applicable  to  the 
later  and  present  system  of  National  Banks. 

In  the  latter  case  it  was  said  by  Chief  Justice  !^[arshall: 

*'The  bank  is  not  considered  as  a  private  corporation  whose 
principal  object  is  individual  trade  and  individual  profit,  but 
as  a  public  corporation  created  for  public  and  National  pur- 
poses. That  the  mere  business  of  banking  is,  in  its  own  natnrr, 
a  private  business,  and  may  be  carried  on  by  individuals  or  com- 
panies having  no  political  connection  with  the  Goveniniont,  is 
admitted;  but  the  bank  is  not  such  an  individual  or  company. 
It  was  not  created  for  its  own  sake  or  for  private  purjiosos.  It 
has  never  been  supposed  that  Congress  could  create  sudi  a  cor- 
])oration.  The  whole  opinion  of  the  court  in  the  case  of  M'Cul 
lough  V.  Maryland  is  founded  on,  and  sustained  by,  the  idea 
that  the  bank  is  an  instnnnont  which  is  'necessary  and  proper 
for  carrying  into  effect  the  powers  vested  in  the  Govcninicnt  of 
the  United  States.'  " 

A  similar  view  of  the  nature  of  banks  organized  under  the 
National  Bank  laws  has  been  frequently  expressed  by  tliis  court. 
Thus,  in  Farmers'  Nat.  Bank  v.  Bearing,  91  U.  S.  29  (23  L. 
Ed.  19G),  it  was  said: 

''National  Banks  organized  under  the  act  arc  instrunient:^ 
designed  to  be  used  to  aid  the  Govonmicnt  in  the  administration 
of  an  important  branch  of  the  public  service.  They  arc  means 
appropriate  to  that  end." 

Such  being  the  nature  of  these  National  institutions,  it  must 
be  obvious  that  their  operations  cannot  bo  limited  or  controlled 
by  State  legislation,  and  the  Supremo  Court  of  Fowa  was  in 
error  when  it  held  that  National  Banks  arc  organized  and  tlioir 
business  prosecuted  for  private  gain,  and  that  there  is  no  reason 
why  the  officers  of  such  banks  should  be  exempt  from  the  ])onal- 
tios  prescribed  for  fraudulent  banking.  Nor  is  it  altogether 
true,  as  asserted  by  that  court,  that  there  is  no  iict  of  Congress 
prohibiting  the  receipt  of  deposits  by  National  Banks  or  their 
officers,  when  a  bank  is  insolvent.  It  is  true  that  there  is  no  ex- 
press prohibition  contained  in  the  Federal  Statutes,  but  there 
are  apt  provisions,  sanctioned  by  severe  penalties,  which  are  in- 
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♦ended  to  protect  the  depositors  and  other  creditors  of  National 
Banks  from  fraudulent  banking.  It  is  not  necessary  to  quote  at 
length  those  provisions,  but  it  will  bo  sufficient  to  say  that  banks 
organized  under  the  National  Bank  act  are  authorized  to  make 
contracts ;  to  prescribe,  by  its  board  of  directors,  by-laws  regulat- 
ing tlio  manner  in  which  their  general  business  shall  bo  conducted, 
and  the  privileges  granted  by  law  oxei'cised  and  enjoyed ;  to  ex- 
orcise by  its  board  of  directors,  or  duly  authorized  officers,  all 
such  incidental  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking, by  discounting  and  negotiating  promissorj'  notes 
and  drafts,  bills  of  exchange;  by  receiving  deposits;  by  buying 
and  selling  exchange;  by  loaning  nionoy  on  iieraonal  security. 
Such  banks  are  required  to  deposit  with  tlio  Treasurer  of  the 
United  Stales,  as  security  for  their  circulating  notes,  United 
States  IkjihIs  in  an  amoiuit  not  less  than  one-fourth  of  its  capital ; 
to  report  to  the  Treasurer  of  the  United  States  twice  each  year 
the  average  anioiuit  of  its  deposits,  and  to  pay  to  said  Treasurer 
each  half  year  a  tax  upon  such  deposits;  and  to  make  to  the 
Comptroller  of  the  Currency  not  less  than  five  repoi-ts  during 
each  year  (and  special  reports  as  often  as  he  nuiy  require),  ac- 
cording to  such  form  as  ho  may  rqquire,  verified  by  the  oath  or 
atiinnation  of  the  president  or  cashier,  which  reports  shall  ex- 
liibit  in  detail  the  reoourccs  and  liabilities  of  the  association. 
The  Comptroller  is  directed  to  appoint  suitable  persons  to  make 
examination  of  the  affairs  of  every  banking  association,  who 
shall  have  power  to  nuike  a  tJiorough  examination  into  all  the 
affairs  of  the  association,  and  in  doing  so  to  examine  any  of  the 
officers  or  agents  thei'cof,  and  to  make  a  full  and  detailed  report 
of  the  condition  to  the  Comptroller.  Whenever  the  Comptrol- 
ler becomes  satisfied  of  the  insolvency  of  such  bank  he  may,  after 
due  examination  of  its  affairs,  appoint  a  receiver,  who  shall 
take  possession  of  tho  assets  of  the  association,  wind  up  its  af- 
fairs, and  make  ratable  distribution  of  its  assets.  And  severe 
penalties  are  imposed  upon  any  officer  or  agent  of  such  associa- 
tion who  violates  any  of  the  provisions  of  the  National  Bank 
Act 

It  thus  appears  that  Congress  has  provided  a  symmetrical  and 
complete  scheme  for  the  banks  to  be  organized  under  the  pro^ 
visions  of  the  statute. 
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It  is  argiicd  by  the  learned  Attorney  General  on  bolialf  of 
the  State  of  Iowa  that  "the  eflfeot  of  the  Statute  of  Iowa  13  to 
require  of  the  officers  of  all  banks  within  the  State  a  higher  de- 
gree of  diligence  in  the  discharge  of  their  duties.  It  gives  to 
the  general  public  greater  confidence  in  the  stability  and  sol- 
vency of  National  Banks,  and  in  the  honesty  and  integrity  of 
their  managing  officers.  It  enables  them  better  to  accomplish 
the  purjioscs  and  designs  of  the  general  government,  and  is  an 
aid,  rather  than  impediment,  to  their  utility  and  olRcioncy  as 
agents  and  instrumentalities  of  the  United  States." 

But  we  are  unable  to  perceive  that  Congress  intended  to  leave 
the  field  open  for  the  States  to  attempt  to  promote  tlio  welfare 
and  stability  of  National  Banks  by  direct  legislation.  If  they 
had  such  power  it  would  have  to  be  exercised  and  limited  by 
their  own  discretion,  and  confusion  would  necessarily  result 
from  control  possesed  and  exercis6d  by  two  indcpoiident  author- 
ities. 

Nor  can  Ave  concede  that  by  such  legislation  of  a  State  as  was 
attempted  in  this  instance,  the  affairs  of  a  National  Bank,  or 
the  security  of  its  creditors,  would  be  advantageously  affected. 
The  provision  of  the  State  Statute  is  express  that  it  is  the 
duty  of  the  officers  of  the  l)ank,  when  they  know  it  is  insolvent, 
to  at  once  suspend  its  active  operations;  for  it  is  obvious  that 
to  refuse  to  accept  deposits  would  be  equivalent  to  a  cessation  of 
business.  Whether  a  bank  is  or  is  not  actually  insolvent  may 
be,  often,  a  question  hard  to  answer.  There  may  bo  good  rea- 
son to  believe  that,  though  temporarily  embarrassed,  the  bank's 
affairs  may  take  a  fortunate  turn.  Some  of  the  assets  that  can- 
not at  once  be  converted  into  money  may  be  of  a  character  to 
justify  the  expectation  that,  if  actual  and  open  insolvency  he 
avoided,  they  may  be  ultimately  colloctlblo,  and  thus  the  niin 
of  the  bank  and  its  creditors  be  prevented.  McDonald  v.  Chem- 
ical Nat.  Bank,  174  U.  S.  610  (43  L.  ed.  1100,  19  Sup.  Ct. 
Rep.  787).  But,  under  the  State  Statute,  no  such  conservative 
action  can  be  followed  by  the  officers  of  the  bank  except  at  the 
risk  of  the  penalties  of  fine  and  imprisonment.  In  such  a  case 
the  provisions  of  the  Federal  Statute  would  permit  the  Comp- 
troller to  withhold  closing  the  bank,  and  to  give  an  opportunity 
to  escape  final  insolvency.     It  would  seem  that  such  an  exercise 
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of  discretion  on  the  part  of  tlio  Comptroller  would,  in  many 
cnsoa,  be  better  for  all  concerned  than  the  unyielding  course  of 
action  prescribed  by  the  State  Law.  However,  it  is  not  our 
province  to  vindicate  the  policy  of  the  Federal  Statute,  but  to 
(loclaro  tlint  it  cannot  be  overridden  by  tJie  policy  of  the  State. 

Similar  legislation  to  that  of  the  State  of  Iowa  has  been  con- 
sidered and  disapproved  by  the  Supreme  Courts  of  several  of 
tlio  other  States. 

Thus,  in  Commomvealth  v.  Ketner,  92  Pa.  St.  372  (37  Am. 
Kcj).  0112),  one  Torrey  was  indicted  and  found  guilty  under  a 
charge  that,  as  the  cashier  of  the  First  National  Bank  of  Ash- 
land, orjiiuiized  under  the  laws  of  the  United  States,  he  had  em- 
bezzled the  moneys  of  the  said  bank  contrary  to  the  fonn  of  the 
act  of  assembly  of  the  State  of  Pennsylvania,  prescribing  a  pen- 
altv  of  fine  and  imprisonment.  A  writ  of  habeas  corpus  was 
allowed  by  the  Supreme  Court  of  the  State,  and  the  accused 
was  discharged.  That  court,  having  quoted  the  acts  of  assem- 
bly relied  on,  said : 

"We  are  spared  further  comment  upon  these  acts,  for  the  rea- 
son that  thoy  have  no  application  to  Ifational  Banks.  Neither 
of  them  refers  to  National  Banks  in  terms,  and  we  must  pre- 
sume that  when  the  legislature  used  the  words  'any  bank'  that  it 
referred  to  banks  created  under  and  by  virtue  of  the  laws  of 
Pennsylvania.  The  National  Banks  are  the  creatures  of  an- 
other sovereignty.  They  were  created  and  are  now  regidated 
by  the  acts  of  Congress.  When  our  acts  of  1860  and  1801  were 
passed  there  were  no  National  Banks,  nor  even  a  law  to  author- 
ize their  creation.  When  the  act  of  1878  was  passed.  Congress, 
had  already  defined  and  pimishecl  the  offense  of  embezzlement 
by  the  oiRcers  of  such  banks.  There  was  therefore  no  reason 
wliy  the  State,  oven  if  it  had  the  power,  should  legislate  upon  the 
subject.  Such  legislation  could  only  produce  uncertainty  and 
confusion,  as  well  as  a  conflict  of  Jurisdiction.  In  addition, 
there  would  be  the  possible  danger  of  subjecting  an  offender  to 
double  punishment,  an  enormity  which  no  court  would  permit, 
if  it  had  the  power  to  prevent  it.  An  act  of  assembly  prescrib- 
ing the  manner  in  which  the  business  of  all  banks  shall  be  con- 
(J^cted,  Or  limiting  the  number  of  the  directors  thereof,  could 
not  by  implication  be  extended  to  National  Banks,  for  the  rea 
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son  that  the  affairs  of  such  banks  are  exclusively  under  the  con- 
trol of  Congress.  Much  less  can  we,  by  mere  implication,  ex- 
tend penal  statutes  ...  to  such  institutions.  The  offense 
for  which  the  relator  is  hold  is  not  indictable,  either  at  common 
law  or  under  the  Statutes  of  Pennsylvania.  We  therefore  or- 
der him  to  be  discharged." 

In  Aliens  Appeal,  119  Pa.  St.  192  (13  Atl.  70),  the  question 
was  whether  a  State  Law,  which  forbade  ''any  cashier  of  any 
bank  from  engaging,  directly  or  indirectly,  in  the  purchase  ov 
sale  of  stock,  or  in  any  other  profession,  occupation,  or  calling 
other  than  his  duty  as  cashier,"  and  which  declared  the  same  to 
be  a  misdemeanor,  was  applicable  to  the  cashier  of  a  National 
Bank,  and  it  was  held  that  it  was  not  so  applicable,  the  court 
saying,  among  other  things : 

"The  National  Banking  Act  and  its  supplements  create  a 
complete  system  for  the  government  of  those  institutions.  Con- 
ceding the  power  of  CongToss  to  create  this  system,  we  are  un- 
able to  see  how  it  on  bo  regulated  or  interfered  with  by  State 
legislation.  The  Act  of  ISGO,  if  applied  to  National  Banks,  im- 
poses a  disqualification  upon  cashiers  of  such  institutions  whore 
none  has  been  imposed  by  act  of  Congress.  If  the  State  may 
impose  one  qualification  upon  the  cashiers,  why  not  another? 
If  upon  the  cashier,  why  not  upon  the  president  or  other  officer  ? 
Nay,  further,  suppose  the  legislature  should  declare  that  no  per- 
son should  be  a  bank  director  unless  he  has  arrived  at  fifty  years 
of  age,  or  should  be  the  owner  of  one  hundred  shares  of  stock, 
could  we  apply  such  an  act  to  National  Banks  ?  If  so,  such  in- 
stitutions would  have  a  precarious  existence.  They  would  be 
liable  to  be  interfered  with  at  every  step,  and  it  might  not  ho 
long  before  the  whole  National  Banking  System  would  have  to 
bo  thrown  aside  as  so  much  worthless  lumber." 

People  V.  Fonda,  62  Mich.  401  (29  N.  W.  2G),  was  a  case 
wherein  a  clerk  of  a  National  Bank  was  prosecuted  in  a  State 
court  and  foimd  guilty  of  larceny  and  embezzlement  of  the 
funds  of  the  bank  under  the  statute  of  the  State.  But  it  was 
held  by  the  Supreme  Court  of  the  State  that  the  offense  was 
within  the  laws  of  the  United  States,  and  that,  accordingly,  the 
State  court  was  without  jurisdiction.     It  was  said  by  the  court 
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— in  view  of  section  711  of  chapter  12  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat.  1901,  p.  577),  in  the 
following  terms :  "The  jurisdiction  vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceeding's  hereinafter  men- 
tioned shall  be  exclusive  of  the  courts  of  the  several  States: 
First,  of  all  crimes  and  offenses  cognizable  under  the  authority 
of  the  United  States" — that  Congress,  by  law,  created  the  Na- 
tional Banking  System,  and  provided  for  its  internal  workings, 
and  prescribed  a  punishment  for  the  offense  charged  against  the 
defendant.  It  seems,  clearly,  the  case  is  one  falling  within 
section  711,  above  quoted,  and  that  by  the  Federal  Law  itself 
tlio  jurisdiction  of  the  State  is  expressly  excluded.  Chancellor 
Kent,  in  his  Commentaries  (1  Com.  400),  says:  "In  judicial 
matters  the  concurrent  jurisdiction  of  the  State  tribimals  de- 
])ends  altogether  upon  the  pleasure  of  Congress,  and  may  be  re- 
voked and  extinguished  whenever  they  think  proper,  in  every 
case  in  which  the  subject-matter  can  constitutionally  be  made 
cognizable  in  the  Federal  courts ;  and  that,  without  an  express 
provision  to  the  contrary,  the  State  courts  will  retain  a  concur- 
rent jurisdiction  in  all  cases  where  they  had  jurisdiction  origin- 
ally over  the  subject-matter ;"  and  accordingly  the  judgment  of 
the  trial  court  was  reversed  and  the  prisoner  discharged. 

In  Commonwealth  v.  Felton,  101  Mass.  204,  the  defendant 
was  charged  with  being  an  accessory  to  an  embezzlement  by  an 
officer  of  a  National  Bank,  and  it  was  said  by  the  court : 

"The  difficulty  in  the  way  of  holding  the  defendant  upon  the 
present  indictment  is  that  the  Act  of  Congress  has  taken  the 
crime  of  the  principal  out  of  our  jurisdiction.  Our  courts  can 
not  deal  with  him  upon  that  charge." 

A  law  of  the  State  of  Kansas  provided  that  no  bank  should 
receive  deposits  when  it  was  insolvent.,  and  prescribed  a  pimish- 
ment  for  a  violation  of  that  provision  by  any  officer  or  agent  of 
such  bank ;  but  it  was  held  by  the  Supreme  Court  of  that  State 
that  the  provisions  of  the  State  law  had  no  application  to  Na- 
tional Banks,  and  that  the  penalties  prescribed  were  not  opera- 
tive as  against  officers  of  National  Banks.  State  v.  Menke,  5G 
Kan.  77  (42  Pac.  350). 

The  same  view  has  prevailed  in  the  lower  Federal  courts.    In 
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Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C.  A.  320  (24  U.  S.  App. 
145,  63  Fed.  501),  it  was  said  by  the  Circuit  Court  of  Appeals, 
through  Mr.  Justice  Harlan : 

**A  corporation  is  not  required  by  any  duty  it  owes  to  credit- 
ors to  suspend  operations  the  moment  it  becomes  financially  em- 
barrassed, or  because  it  may  be  doubtful  whether  the  objects  of 
its  creation  can  be  attained  by  further  effort  upon  its  part.  It 
is  in  the  line  of  right  and  of  duty  when  attempting,  in  good 
faith,  by  the  exercise  of  its  lawful  powers  and  by  the  use  of  all 
legitimate  means,  to  preserve  its  active  existence,  and  thereby 
accomplish  the  objects  for  which  it  was  created." 

In  In  re  Waite,  81  Fed.  359,  it  was  held  by  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa  that  a  pension  ex- 
aminer of  the  United  States  was  not  liable  to  a  criminal  prose- 
cution in  the  courts  of  a  State  for  acts  done  by  him  in  his  official 
capacity.     In  the  opinion  it  was  said : 

"The  question  which  marks  the  limit  of  the  State  jurisdiction 
is  whether  the  person  sought  to  bo  called  to  accoimt  was  acting 
imder  the  authority  of  the  United  States  when  the  acts  com- 
plained of  were  done,  in  and  about  a  subject-matter  within  Fed- 
eral jurisdiction,  .  .  .  for  the  criminal  statutes  of  the 
State  are  not  applicable  to  acts  done  within  the  plane  of  Femoral 
jurisdiction  and  under  the  authority  of  the  United  States. 
Whenever  it  is  made  to  appear  in  a  criminal  case  pending  in 
the  State  court  that  the  acts  charged  in  the  indictment  were  done 
by  the  defendant  as  an  officer  or  agent  of  the  United  States  in 
and  about  a  matter  within  Federal  control,  .  .  .  then  it  is 
made  to  appear  that  the  State  court  is  asked  to  assume  a  juris- 
diction which  it  cannot  rightfully  exercise ;  and  if  that  court  en- 
tertains the  case  and  piroceeds  to  adjudicate  on  the  question  of 
the  extent  of  the  authority  possessed  by  the  officers  of  the  United 
States,  .  .  .  testing  the  same  by  the  provisions  of  State 
statutes,  ...  it  proceeds  at  the  peril  of  having  its  juris- 
diction'questioned  and  dtoied." 

So,  in  In  re  Thomas,  82  Fied.  304,  it  was  held  by  the  Circuit 
Court  of  the  United  States  fdr  the  Southerti  District  of  Ohio 
that  the  governor  of  the  soldiers'  home  dt  'DaytOn,  Ohio,  in  serv- 
ing to  the  inmates,  as  food,  oteohiai'gflrine  furtiished  by  the  gov- 
ernment, is  not  subject  to  the  law  of  the  State  prescribing  the 
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manner  in  which  oleomargarine  shall  he  used  in  eating  houses, 
because  his  act  is  that  of  the  Government  of  the  United  States 
within  its  constitutional  powers,  and  wholly  beyond  the  con- 
trol or  regidation  of  the  legislature  of  the  State. 

This  judgment  was  affirmed  by  this  court  in  Ohio  v.  Thomas, 
173  U.  S.  276  (43  L.  Ed.  099,  19  Sup.  Ct.  Ecp.  453). 

A  leading  case  in  which  this  court  had  occasion  to  consider 
the  limitation  of  legislation  by  a  State  affecting  a  subject  within 
the  scope  of  action  by  Congress  is  that  of  Prigg  v.  Penmylvania, 
16  Pet.  539  (10  L.  Ed.  1060),  from  which  we  qiiote  the  follow- 
ing observations : 

"If  Congress:  have  a  constitutional  power  to  regulate  a  par- 
ticular subject,  and  they  do  actually  regulate  it  in  a  given  man- 
ner and  in  a  certain  form,  it  cannot  be  that  the  State  legisla- 
tures have  a  right  to  intei-fere,  and,  as  it  were,  by  way  of  com- 
plement to  the  legislation  of  Congress,  to  prescribe  additional 
regulations,  and  what  they  may  deem  auxiliary  provisions  for 
the  same  purpose.  In  such  a  case,  the  legislation  of  Congress, 
in  what  it  does  prescribe,  manifestly  indicates  that  it  does  not 
intend  that  there  shall  be  any  further  legislation  to  act  upon  the 
subject-matter.  Its  silence  as  to  what  it  does  not  do,  is  as  ex- 
pressive of  what  its  intention  is  as  the  direct  provisions  made 
by  it." 

On  the  immediate  subject  of  control  over  !N'ational  Banks,  it 
was  said,  in  Farmers'  &  M.  Nat.  Bank  v.  Bearing,  91  U.  S.  29 
(23  L.  Ed.  196) : 

"The  States  can  exercise  no  control  over  National  Banks,  nor 
in  anywise  affect  their  operation,  except  in  so  far  as  Congress 
may  see  proper  to  ponnlt.  Everything  beyond  this  is  an  *ab"  *, 
because  it  is  the  usurpation  of  power  which  a  single  State  can- 
not give.  Against  the  national  will  the  States  have  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control,  the  operation  of  constitutional  laws  enacted  by 
Congress  to  carry  into  execution  the  powers  vested  in  the  gen- 
eral Government' " 

This  subject  has  received  recent  and  careful  consideration  in 
the  case  of  Davis  v.  Elmira  Sav.  Bank,  161  U.  S.  275  (40  L.  Ed. 
700,  16  Sup.  Ct.  Rep.  502),  twice  argued  in  this  court.  The 
legislature  of  the  State  of  New  York  had  provided  by  law  that 
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savings  banks,  organized  under  the  laws  of  tliat  State,  should 
have  a  preference  as  depositors  in  banks  in  case  of  the  insolvency 
of  such  banks,  and  it  was  sought  to  apply  this  provision  to  tlio 
case  of  a  deposit  by  a  savings  bank  in  a  National  Bank  vliicli 
had  subsequently  become  insolvent.  But  this  court  hola  that 
such  a  provision  could  not  be  extended  by  the  State  to  National 
Banks,  because  it  was  repugnant  to  that  provision  of  the  Na- 
tional Banking  Act  which  requires  the  assets  of  an  insolvent 
National  Bank  to  be  ratably  distributed  among  its  creditors. 
In  the  opinion  of  the  court,  by  Mr.  Justice  White,  it  was  said: 

''National  banks  are  instrumentalities  of  the  Federal  Govern- 
ment, created  for  a  public  purpose,  and  as  such  necessarily  sul)- 
ject  to  the  paramoimt  authority  of  the  United  States.  It  fol- 
lows that  an  attempt  by  a  State  to  define  their  duties  or  control 
the  conduct  of  their  affairs  is  absolutely  void,  wherever  such  at- 
tempted exercise  of  authority  expi-essly  conflicts  with  the  laws 
of  the  United  States,  and  either  frustrates  the  purpose  of  tho 
National  legislation  or  impairs  tho  efficiency  of  these  agencies  of 
the  Federal  Govemmeint  to  discharge  the  duties  for  tho  perform- 
ance of  which  they  were  enacted.  These  principles  aroaxionui- 
tic,  and  are  sustained  by  the  repeated  adjudications  of  this 
court." 

Our  conclusions,  upc   principle  and  authority,  are  tliat  Con- 
gress, having  power  to  create  a  system  of  National  Banks,  is  the 
judge  as  to  the  extent  of  the  powers  which  should  be  conferred 
upon  such  banks,  and  has  the  sole  power  to  regulate  and  control 
the  exercise  of  their  operations;  that  Congress  has  directly  dealt 
with  the  subject  of  insolvency  of  s\ich  banks  by  giving  control  to 
the  Secretary  of  the  Treasury  and  tlie  Comptroller  of  the  Cur- 
rency, who  are  authorized  to  siispend  the  operations  of  the  banks 
and  appoint  receivers  thereof  when  they  become  insolvent,  or 
when  they  fail  to  make  good  any  impairment  of  capital;  that 
full  and  adequate  provisions  have  been  made  for  the  protection 
of  creditors  of  such  institutions  by  requiring  frequent  reports 
to  be  made  of  their  condition,  and  by  the  power  of  visitation  by 
Federal  officers ;  that  it  is  not  competent  for  State  Legislatures 
to  interfere,  whether  with  hostile  or  friendly  intentions,  with 
'  National  Banks  or  their  officers  in  the  exercise  of  the  powers 
bestowed  upon  them  by  the  general  Government. 
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Cross  V.  North  Carolina,  132  U.  S.  131  (33  L.  Ed.  287,  10 
Sup.  Ct.  Rep.  47),  was  a  case  wherein  this  court  pointed  out 
tho  distinction  between  crimes  defined  and  punishable  at  com- 
mon law  or  by  the  general  statutes  of  a  State  and  crimes  and  of- 
fenses cognizable  under  the  authority  of  the  United  States ;  and 
acordingly  it  was  held  that  the  crime  of  forging  promissory 
notes,  purporting  to  be  made  by  individuals,  and  made  payable 
to  or  at  a  National  Bank,  was  a  distinct  and  separate  offense, 
indictable  under  the  laws  of  the  State. 

Undoubtedly  a  State  has  the  legitimate  power  to  define  and 
punish  crime?  by  general  laws  applicable  to  all  persons  within 
its  jurisdiction.  So,  likewise,  it  may  declare,  by  special  laws, 
certain  acts  to  be  criminal  offenses  when  committed  by  officers 
or  agents  of  its  own  banks  and  institutions.  But  it  is  without 
lawful  power  to  make  such  special  la\vs  applicable  to  banks  or- 
ganized and  operating  under  the  laws  of  the  United  States. 

It  was  by  failing  to  observe  the  distinction  between  the  two 
classes  of  cases  that,  we  think,  the  court  below  fell  into  error. 

TTie  judgment  of  the  Supreme  Court  of  Iowa  is  reversed,  and 
the  cause  is  remanded  to  that  court  to  talce  further  action  not 
inconsistant  with  the  opinion  of  this  court. 


State  v.  Kenilwoeth. 

69  N.  J.  L.  114—54  Atl.  Rep.  244. 
Decided  February  24,  1903. 
Palmistry:  A  crafty  science. 
The  act  concerning  disorderly  persons  (P.  L.  1898,  p.  942)  Is  valid 
in  so  far  as  it  declares  that  persons  who  use  palmistry  shall  be 
adjudged  disorderly,  and  punished. 
(Syllabus  by  the  Court.) 

Zoza  Kenilworth,  being  convicted  before  the  Recorder  of  At- 
lantic City,  brings  certiorari.    Affirmed. 

H.  ^yooton,  for  th'^  State. 

B.  II.  Ingersoll,  for  the  defendant. 

Dixon,  J.  The  prosecutor  was  convicted  before  the  Recorder 
of  Atlantic  City,  and  fined  for  "pretending  to  use  and  using 
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palmiatry"  in  violation  of  section  1  of  the  act  concerning  dis- 
orderly persona  (P.  L.  1898,  p.  942).  The  language  of  tho  en- 
actment 90  far  as  now  pertinent  is,  "all  persons  who  shall  use 
or  pretend  to  use  or  have  skill  in  physiognomy,  palmistry  or  like 
crafty  science  .  .  .  shall  be  deemed  and  adjudged  to  bo 
disorderly  persons."  This  provision  has  been  part  of  our  stat- 
utory law  since  June  10,  1799  (Patterson's  Laws,  p.  410). 

One  reason  urged  by  the  prosecutor  of  this  certiorari  for 
quashing  his  conviction  is  that  the  enactment  is  unconstitutionivl, 
but  with  this  concession,  that  if  palmistry  is  found  to  bo  a  crafty 
science  then  the  objection  will  no#  hold.  Undoubtedly,  within 
the  intent  of  this  statute,  palmistry  is  a  crafty  science,  that  is, 
one  by  which  the  simple-minded  are  apt  to  be  deceived.  So 
much  is  plainly  indicated  by  the  collocation  of  words  "palmistry 
or  like  crafty  science."  It  was  so  used  by  the  prosecutor  when, 
from  the  lines  on  the  palm  of  the  complaining  witness,  ho  fore- 
told the  age  at  which  the  witness  would  marry  and  the  duration 
of  his  life.  If  ever  there  shall  be  discovered  rny  rational  evi- 
dence that  palmistry  is  a  real  science,  its  use  for  honest  purposes 
will  pass  beyond  the  range  of  this  statute;  but  in  the  present 
case  tho  use  of  palmistry  was  plainly  within  the  prohibition. 
We  find  no  reason  for  denying  the  validity  of  the  act. 

The  only  other  objection  to  tho  conviction  is  that  the  act  (sec- 
tion 3G)  authorizes  a  conviction  only  on  the  oath  or  affirmation 
of  one  or  more  "creditable"  witnesses,  while  the  record  of  con- 
viction shows  that  it  was  based  on  the  testimony  of  a  "credible'' 
witness.  The  use  of  the  word  "creditable"  to  signify  "worthy 
of  belief"  is  said  by  lexicographers  to  be  obsolute;  and  antitpiity 
cannot  be  invoked  to  justify  its  use  here  in  that  sense,  for  it  was 
introduced  by  our  act  of  1888  (P.  L.  1888,  p.  249).  Xover- 
theless,  we  think  such  is  its  significance  in  this  statute,  and  by 
a  "creditable  witness"  is  meant  one  whose  testimony  is  worthy 
of  credit,  credence,  belief;  that  is,  in  more  modem  phrase,  a 
credible  witness. 

The  conviction  should  be  affirmed,  with  costs. 
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Coney  v.  State. 

113  Ga.  1060—39  S.  E.  Rep.  425. 

Decided  July  23,  1901. 

Riot;*  Elements  of  the  offense — Concert  of  action. 

To  constitute  the  offense  of  riot,  there  must  be  not  only  a  common 
intent  on  tlie  part  of  two  or  more  persons  to  do  an  unlawful  act 
of  violence,  or  some  other  act  in  a  violent  and  tumultous  manner, 
but  also  concert  of  action  in  furtherance  of  such  intent. 
(Syllabus  by  the  Court.) 

Error  from  the  City  Court  of  Dublin;  Hon.  J.  S.  Adams, 
Judge. 

Green  Conoy,  being  convicted  of  riot,  brings  error.  Re- 
versed. 

Griner  &  Williams,  for  the  plaintiff  in  error. 
F.  G.  CorJcer,  for  the  State. 

Lumpkin,  P.  J.  The  plaintiff  in  error,  Green  Coney,  was 
jointly  indicted  with  Robert  Jordan  for  the  offense  of  riot.  The 
sole  question  here  presented  is  whether  or  not,  under  the  evi- 
dence introduced  in  behalf  of  the  State,  the  conviction  of  Coney 
can  lawfully  be  sustained.  There  was  testimony  to  the  follow- 
ing effect:  Coney  and  Jordan  were  seen  standing  about  a  hun- 
dred yards  from  a  house  where  a  frolic  was  in  progress,  and 
were  heard  to  say,  ''Let's  go  and  break  up  the  God-damned 
thing.  It  ain't  no  count,  nohow."  They  then  went  to  the  house 
and  entered  it.  Jordan  joined  in  a  game  that  was  being  played, 
having  for  his  partner  a  girl  named  Ella  Xobles.  Coney  walked 
across  the  room  and  kiosod  this  girl.  This  she  did  not  resent, 
but  Jordan  saM:  "Look  out.  That  is  my  girl."  Thereupon 
one  Baker  said  to  Jordan :  "Mind  out.  That  is  my  kid ;"  and 
they  began  "fussing"  with  each  other,  and  drew  weapons.  In 
this  altercation  Coney  took  no  part.  The  girls  began  to  leave 
the  house,  and  Coney  was  heard  to  say :  "God  damn  it.  I  am  in 
my  liquors."  A  witness  went  to  him  and  asked  him  to  stop 
cursing,  telling  him  "this  waa  no  negro  frolic."    He  replied  "he 

*See  Riot  in  Table  of  Topics,  and  the  four  succeeding  cases. 
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was  sure  that  it  was  no  white  man's  frolic"  This  witness  testi- 
fied that  ho  saw  Coney  "do  nothing,  but  did  hear  him  curse." 
After  talking  with  him  as  above  sot  forth,  the  witness  "got  the 
girls  back  in  the  house,  and  the  frolic  went  on  as  before." 

Section  354  of  tlie  Penal  Code  declares  that :  "If  two  or  more 
persons  do  an  unlawful  act  of  violence,  or  any  other  act  in  a 
violent  and  tumultuous  manner,  they  shall  bo  guilty  of  a  riot." 
There  must  be  concert  of  action  on  the  part  of  two  or  more  per- 
sons in  furtherance  of  a  common  intent.    Prince  v.  State,  30 
Ga.  27;  Stafford  v.  State,  93  Ga.  207,  19  S.  E.  Rep.  50;  Dixon 
V.  State,  105  Ga.  787,  31  S.  E.  Rep.  750;  Tripp  v.  State,  10!) 
Ga.  489,  34  S.  E.  Rep.  1021  (12  American  Criminal  Reports, 
558).  "The  mere  making  a  noise  or  behaving  tumultuoiisly  will 
not  alone  constitute  riot,  in  the  absence  of  any  violence."    Bar- 
ron V.  State,  74  Ga.  833.    It  does  not  appear  that  Coney  actu- 
ally did  more  than  this,  notwithstanding  ho  had  expressed  a 
willingness  to  join  in  a  project  to  "break  up"  the  frolic  on  the 
ground  that  it  was  "no  count  nohow."     On  entering  the  house, 
neither  he  nor  Jordan  proceeded  to  carry  this  project  into  exe- 
cution.    On  the  contrary,  the  latter  immediately  entei'ed  into 
the  merrymaking,  while  Coney,  left  to  his  own  resources,  em- 
barked upon  a  wholly  independent  plan  of  diversion,  whicli 
called  forth  a  protest  on  the  part  of  Jordan.    Baker  was  the  ag- 
gressor in  the  quarrel  which  ensued  between  him  and  Jordan, 
and  neither  by  word  nor  act  did  Coney  participate  therein.  Cer- 
tain it  is  that  ho  did  not  join  with  Jordan  in  any  overt  act  of 
violence,  nor  did  the  latter  take  part  with  him  in  the  disturbance 
which  he  created  by  his  drunken  misbehavior.  This  being  so,  tho 
case  falls  squarely  within  the  ruling  announced  in  Tripp  v.  State, 
supra,  in  which  it  was  held  that  "where,  in  a  given  case,  it  is 
shown  that  while  two  persons  were  in  company  one  was  guilty 
of  an  unlawfiil  act  of  violence,  and  tho  evidence  fails  to  dis- 
close any  participation  by  the  other  in  such  act,  and  there  were 
no  circumstances  from  which  a  common  intent  to  do  the  act 
juight  be  inferred,  a  conviction  cannot  lawfully  stand." 

Judgment  reversed. 


All  the  justices  concurring. 
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Notes  ox  the  Law  Regarding  the  Crime  of  Riot  (by  J.  F.  O.). — 
Hawkins  defines  the  crime  of  riot  as  follows:  "A  riot  seems  to  be  a 
tumultuous  disturbance  of  the  peace,  by  three  persons,  or  more,  as- 
sembling together  of  their  own  authority,  with  an  intent  mutually  to 
assist  one  another,  against  any  one  who  shall  oppose  them,  in  the  exe- 
cution of  some  enterprise  of  a  private  nature,  and  afterwards  actually 
executing  the  same  In  a  violent  and  turbulent  manner  to  the  terror  of 
the  people,  whether  the  act  intended  were  of  its61f  lawful  or  unlawful." 
(1  Hawkins,  Pleas  of  the  Crown,  513.) 

The  above  deflnition  is  adopted  by  Roscoe  and  McClain — Roscoe's 
Criminal  Evidence,  725;  McClain  on  Criminal  Law,  sec.  992. 

rUackstone  (Book  4,  page  14C)  says: 

"Riots,  routs  and  unlawful  assemhlles  must  have  three  persons  at 
least  to  constitute  them.     An  unlawful  assembly   is  when  three  or 
more  do  assemble  themselves  together  to  do  an  unlawful  act,  as  to 
pull  down  Inclosures,  to  destroy  a  .warren  or  the  game  therein;  and 
part  without  doing  it,  or  making  any  motion  toward  it.     A  rout  Is 
where  three  or  more  meet  to  do  an  unlawful  act  upon  a  common  quar- 
rel, as  forcibly  brealdng  down  fences  upon  a  right  claimed  of  common 
or  of  way,  and  make  some  advances  to.vard  it.    A  riot  is  where  three 
or  more  actually  do  an  unlawful  act  of  violence,  either  with  or  with- 
out a  common  cause  or  quarrel;  as  if  they  beat  a  man,  or  hunt  and  kill 
pame  in  another's  park,  chase,  warren  or  liberty;  or  do  any  other  un- 
lawful act  with  force  and  violence;  or  even  do  a  lawful  act  as  remov- 
ing a  nuisance,  in  a  violent  and  tumultuous  manner.    The  punishment 
of  unlawful  assemblies,  if  to  the  number  of  twelve,  we  have  just  now 
Keen,  may  be  capital,  according  to  the  circumstances  that  attend  It; 
but,  from  the  number  of  three  to  eleven,  is  by  fine  and  imprisonment 
only.    The  same  is  the  case  in  riots  and  routs  by  the  common  law;  to 
which  the  pillory,  in  very  enormous  cases,  has  been  sometimes  super- 
added.    And  by  the  statute  13  Hen.  IV.,  ch.  7,  any  two  justices,  to- 
gether with  the  sheriff  or  undersheriff  of  the  county,  may  come  with 
the  posse  comitatus,  if  need  be,  and  suppress  any  such  riot,  assembly, 
or  rout,  arrest  the  rioters,  and  record  upon  the  spot  the  nature  and 
circumstances  of  the  whole  transaction;   which  record  alone  shall  be 
a  suflScient  conviction  of  ♦  e  offenders.    In  ti.e  interpretation  of  which 
statute  it  hath  been  holder  that  all  persons,  noblemen  and  others,  ex- 
cept women,  clergymen,  persons  decrepit  and  infants  under  fifteen,  are 
bound  to  attend  the  justices  in  suppressing  a  riot,  upon  pain  of  fine 
and  imprisonment;  and  that  any  battery,  wounding  cr  killing  the  riot- 
ers, that  may  happen  in  suppressing  the  riot,  is  justifiable.     So  that 
our  ancient  law,  previous  to  the  modern  Riot  Act,  seems  pretty  well 
to  have  guarded  against  any  violent  breach  of  the  public  peace;  espe- 
cially as  any  riotous  assembly  on  a  public  or  general  account,  as  to 
redress  grievances  or  pull  down  Inclosures,  and  also  resisting  the  King's 
forces  if  sent  to  keep  the  peace,  may  amount  to  overt  acts  of  high  trea- 
son, by  levying  war  against  the  King." 

In  those  States  where  the  common  law  of  England  and  the  Acts  of 
Parliament  in  force  at  the  time  of  the  settlement  of  America  are  rec- 
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ognized  as  binding,  the  above  paragraph,  as  well  aa  the  entire  chapter 
(4  Bl.  Com.,  ch.  11)  should  be  considered  la  construing  statutes  upon 
riot 

Russell  says: 

"A  riot  is  described  to  be  a  tumultuous  disturbance  of  the  peace  by 
three  persona  or  more,  assembling  together  of  their  own  authority,  with 
an  Intent  mutually  to  assist  one  another  against  any  who  shall  oppose 
them  in  the  execution  of  some  i^nterprise  of  a  private  nature,  and  after- 
wards actually  executing  the  same,  in  a  violent  and  turbulent  manner, 
to  the  terror  of  the  people,  whether  the  act  Intended  were  of  itself  law- 
ful or  unlawful."     (1  Russell  on  Crimes,  266.) 

Again  the  same  author  says: 

"It  seems  to  be  clearly  agreed,  that  in  every  riot  there  must  be  some 
such  circumstances  either  of  actual  force  or  violence,  or  at  least  of  an 
apparent  tendency  thereto,  as  are  naturally  apt  to  strike  a  terror  Into 
the  people;  as  the  shew  of  armour,  threatening  speeches,  or  turbulent 
gebtures;  for  every  such  offense  must  be  laid  to  be  done  in  terrorem 
populi.  But  it  is  not  uecessary,  in  order  to  constitute  this  crime,  that 
personal  violence  should  have  been  committed."     (Page  2G7.) 

Roscoe  says: 

"Evidence  must  be  given  of  some  circumstances  of  such  actual  force 
or  violence,  or,  at  least,  of  such  apparent  tendency  thereto,  as  are  cal- 
culated to  strike  terror  into  the  public;  as  a  show  of  arms,  threatening 
speeches,  or  turbulent  gestures.  Hawk.  P.  C,  book  1,  ch.  G5,  sec.  5. 
But  It  is  not  necessary  that  personal  violence  should  be  done  or  offered. 
Thus,  if  a  number  of  persons  come  to  a  theatre,  and  make  a  great  noise 
and  disturbance,  with  the  predetermined  purpose  of  preventing  the 
performance.  It  will  bo  a  riot,  though  no  personal  violence  is  done  to 
any  individual,  and  no  injury  done  to  the  house.  Clifford  v.  Brandon, 
2  Campb.  358.  But  the  unlawfulness  of  the  object  of  an  assembly,  even 
though  they  actually  carry  their  unlawful  object  into  execution,  does 
not  constitute  a  riot,  unless  accompanied  by  circumstances  or  force  or 
violence;  and  In  the  same  manner,  three  or  more  persons  assembling 
together,  peaceably,  to  do  an  unlawful  act,  is  not  a  riot.  Hawk.  P.  C, 
book  1,  ch.  65,  sec.  5."     (Ros.  Cr.  Ev.  725.) 

The  Comvion  Law,  as  it  icas  at  the  time  of  the  settlement  of  Amer- 
ica.— Probably  the  best  autl.brity  we  have  on  the  Common  Law,  as  it 
existed  at  the  time  of  the  settlement  of  America,  and,  therefore  was 
the  common  law  as  transmittod  to  us,  are  the  Institutes  of  Sir  Edward 
Coke.  The  biography  of  Sir  Edward  Coke  may  be  summarized  as  fol- 
lows : 

Bom  February  1,  1552;  Recorder  of  Norwich  158C;  Recorder  of  Lon- 
don 1592;  member  of  Parliament  1593;  Attorney  General  1594-1606; 
Chief  Justice  of  the  Court  of  Common  Pleas  1606;  Chief  Justice  of  the 
Court  of  King's  Bench  1613;  member  of  Parliament  1620;  in  prison 
seven  months  1621-1622;  returned  to  Parliament  1628,  where  he  took 
an  active  part  in  drafting  the  "Petition  of  Right;"  retiring  at  the  close 
of  the  session,  he  devoted  his  attention  to  revising  ar.d  improving  his 
works;  died  September  3,  1633. 

On  page  176,  of  3  Coke's  Institutes,  under  the  heading.  Of  Riots, 
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Routs,  Unlawful  Aaflemblles,  ForccB.  Ac,  together  with  marginal  notes 
are  four  paragraphs.  In  form  and  spelling,  as  follows: 

RIOTUM  commeth  of  the  French  word,  rioter,  I.  rixarl:  and  In  the 
common  law  slgnlfleth,  when  three  or  more  doe  any  unlawful  act,  as 
to  beat  any  man,  or  to  hunt  In  his  park,  chase,  or  warren,  or  to  enter 
or  take  possession  of  another  mans  land,  or  to  cut  or  destroy  his  come, 
grasse,  or  other  profit,  Ac. 

*l{outa  is  derived  of  the  Frencii  word  rout,  and  properly  in  law  slg- 
nlfleth, when  three  or  more  do  any  unlawful  act  for  their  own,  or  tho 
common  quarrel,  &c.  As  when  commoners  break  down  hedges  or  pales, 
or  cast  down  ditches,  or  in^.i  )ltants  for  a  wo>  claimed  by  them,  or  the 
like. 

An  unlawful  assembly  Is  when  L  ree  or  more  assemble  themselves 
together  to  commit  a  riot  or  rout,  and  doe  it  not.  r.aedomea  autcm 
nominamua  uaq;  numerum  aeptevi  virorum;  delnde  (quouaq;  numerua 
it")  coaluerit)  j;turmam  (Saxonice  hloth)  dicimua;  numerua  ai  excre- 
i-crlt,  exercitum  vocamis,  hlothbota,  to  be  quit  of  unlawful  assemblies. 
One  may  commit  a  force.  But  of  this,  that  1  mry  not  un profitably 
repeat,  you  may  reade  at  large  Fltzherbert,  ind  those  others  that  have 
written  of  this  argument. 

From  the  above  authorities,  we  may  draw  the  conclusion,  that  the 
law  pertaining  to  riots,  applies  to  offenses  of  a  grave  character,  exe- 
cuted "in  a  violent  and  turbulent  manner  to  the  terror  of  the  people;" 
and  not  to  cases  where  three  or  more  persons  jointly  commit  an  ordi- 
nary assault  or  are  guilty  simply  of  hilarious  or  disorderly  conduct. 
As  to  the  various  phases  of  the  law  upon  this  subject  see: 

McClain  on  Criminal  Law,  §§  991  to  1002,  inclusive. 

Roscoe's  Criminal  Evidence,  725  to  731,  inclusive. 

1  Russell  on  Crimes,  2CG  to  291,  inclusive. 

4  Blackstone's  Commentaries,  ch.  11. 

3  Greenleaf  on  Evidence,  §§  216  to  222,  inclusive. 

Hughes'  Criminal  Law,  §§  1297  to  1308,  Inclusive. 

Clark's  Criminal  Law,  §  152. 

Blackxoell  v.  State,  30  Tex.  Ct.  App.  672,  9  Am.  Crlm.  Rep.  582. 

McRae  v.  State,  71  Ga.  96,  5  Am.  Crlm.  Rep.  622. 

People  V.  O'Latighlin,  3  Utah,  133,  4  Am.  Crlm.  Rep.  542. 
As  to  Illinois  statutes  and  practice,  see  Cameron's  Criminal  Law,, 
sections  247  to  256,  Inclusive;  but  It  must  be  borne  In  mind,  that  the 
provisions  of  the  Illinois  statutes,  assuming  to  give  authority  to  mili- 
tary ofllcers,  to  arrest  disorderly  persons  without  written  warrants,  and 
to  hold  them  at  the  discretion  of  such  officers,  are  In  violation  of  the 
organic  law  of  the  land,  and  therefore  cannot  be  enforced. 


*Latin€  Turba — comes  est  discordia  vulgi;  Namq;  a  turbando  nomen 
aibi  turha  recepit.  Lamb.  Int.  Leg.  Inae  ca.  13,  14,  15.  Vide  Alvered- 
cap.  ?6. 

fTurma  quasi  tordfana. 
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109  Ga.  536—35  S.  E.  Rep.  97. 

Decided  January  26,  1900. 

Riot;  *  Indictment — Evidence — Inatructiona, 

1.  An  indictment  alleging  that  certain  named  persons  "did,  in  a  vio- 

lent and  tumultuous  manner,  prevent  the  sheriff  .  .  .  from 
rciuoving  from  the  common  Jail"  a  prisoner  therein  confined,  suffi- 
ciently charges  the  offense  of  riot,  as  against  a  special  demurrer 
setting  up  that  the  indictment  did  "not  allege  any  act,  done  in  a 
violent  and  tumultuous  manner,  which  preventtd"  the  sheriff  from 
removing  the  prisoner.  Aliter,  if  the  point  had  been  made  that 
the  act  charged  was  not  set  forth  with  suillcient  particularity. 

2.  Evidence  warranting  a  finding  that  a  number  of  persons,  some  of 

whom  were  armed  with  deadly  weapons,  plainly  exposed  to  view, 
suddenly  congregated  at  a  given  signal  for  the  purpose  of  pre- 
venting the  removal  of  a  prisoner  from  jail  by  the  sheriff  and  his 
posse,  acted  in  an  excited  manner,  talked  loudly,  ran  about  from 
place  to  place,  and  made  use  of  threatening,  profane,  and  violent 
language,  thereby  intimidating  the  sheriff  and  his  posse,  and 
actually  preventing  the  removal  of  the  prisoner  until  the  arrival 
of  military  troops  sent  to  his  assistance,  authorized  the  convic- 
tion of  these  persons  of  the  offense  of  riot,  (a)  All  persons  con- 
nected with  and  sharing  in  the  common  purpose  of  the  assemlMy 
were  guilty  of  riot,  whether  their  conduct  was  violent  and  tumult- 
uous or  not. 

3.  The  judge  committed  no  error  in  charging  or  in  refusing  to  charge 

as  requested.    Such  of  the  other  grounds  of  the  motion  for  a  new- 
trial  as  present  questions  in  a  manner  that  can  be  dealt  with  dis- 
close no  error  requiring  the  granting  of  a  new  trial. 
(Syllabus  by  the  Court.) 
The  special  demurrer  above  referred  to  was  intended  to  present,  and 
did  sufficiently  present,  the  objection  to  the  indictment  that  it  did  not 
set  forth  what  means  the  accused  employed,  or  what  specific  act  or 
acts  they  did,  for  the  purpose  of  preventing  the  removal  of  the  pris- 
oner, and  therefore  did  not  with  the  requisite  particularity  put  the 
accused  on  notice  of  the  charge  they  were  called  upon  to  meet.    Thus 
interpreted,  the  demurrer  was  good,  and  ought  to  have  been  sustained. 
Per  Lumpkin,  P.  J.,  and  Fish,  J.,  dissenting. 

Error  to  the  Superior  Court  of  Mcintosh  County ;  Hon.  P.  E. 
Seabrook,  Judge. 

Jonas  Green  and  others,  being  convicted  of  riot,  bring  error. 
Affirmed. 

♦See  Riot  in  Table  of  Topics. 
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Twiggs  &  Oliver,  A.  A.  Lawrence,  B.  L.  Colding,  and  B.  L. 
Travis,  for  the  plaintiffs  in  error. 

L.  Kenan,  Solicitor  General,  W.  G.  Charlton,  and  W.  C. 
Hartridge,  for  the  State. 

Cobb,  J.  Jonas  Green,  Moses  Miller,  Jr.,  Lawrence  Baker, 
and  a  mimber  of  others  were  arraigned  in  the  Superior  Court 
of  Mcintosh  County  on  an  indictment  containing  two  coiints, 
each  of  which  charged  the  commission  of  the  offense  of  riot. 
The  first  count  charged  that  these  persons,  on  a  day  named, 
"having  a  common  cause  of  quarrel,  did  violently  and  tumultu- 
ously  commit  an  unlaAvful  act  of  violence,  by  preventing  the 
sheriff  of  said  county  from  removing  from  the  common  jail  of 
said  county  one  Henry  Delegal,  a  prisoner  therein  under  the 
laws  of  Georgia,  to  the  terror  of  the  people,  and  contrary  to  the 
laws  of  said  State,"  etc.  The  second  count  charged  that  the 
persons  named  in  the  indictment,  "with  a  common  cause  of 
quarrel,  did,  in  a  violent  and  tumultuous  manner,  prevent  the 
sheriff  of  Mcintosh  County  from  removing  from  the  common 
jail  of  said  county  one  Henry  Dclcgal,  therein  confined  under 
the  laws  of  Georgia."  The  accused  filed  demurrers,  both  gen- 
eral and  special,  to  the  indictment ;  the  special  demurrers  being 
as  follows:  (1)  The  indictment  does  not  set  forth  or  describe  in 
the  first  count  thereof  any  unlawful  act  of  violence  which  pre- 
vented the  sheriff  from  removing  Delegal  from  the  common  jail 
of  Mcintosh  County;  (2)  the  indictment  does  not,  in  the  second 
count  thereof,  allege  any  act  done  in  a  violent  and  tumultuous 
manner  which  prevented  the  sheriff  from  removing  the  prisoner. 
The  demurrers  were  overruled,  and  exception  was  duly  taken 
to  this  ruling.  After  evidence  was  introduced,  the  jury  returned 
a  verdict  of  guilty  as  to  Green,  Miller,  and  Baker,  who  had 
elected  to  sever  from  the  others,  and  were  tried  jointly.  They 
made  a  motion  for  a  new  trial,  which  was  overruled,  and  they 
excepted. 

It  appears  from  the  evidence  that  the  sheriff  of  Mcintosh 
County  and  his  posse  attempted  to  remove  Henry  Delegal,  a 
prisoner,  from  jail,  and  carry  him  to  Savannah.  About  the 
time  this  attempt  was  being  made  a  church  bell  was  rung,  at 
which  signal  a  crowd  of  persons,  variously  estimated  at  from 
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75  to  250,  among  whom  were  the  plaintiffs  in  error,  began  sud- 
denly and  rapidly  to  congregate.  The  members  of  the  crowd 
ran  about  from  place  to  place,  cursing  and  talking  loudly  and 
in  an  excited  mannei.  A  number  of  them  were  armed  with 
deadly  weapons,  plainly  exposed  to  view.  Some  members  of  the 
crowd  were  heard  to  make  use  of  threatening  and  violent  lan- 
guage; one  remarking  that  the  sheriff  and  his  assistants  wore 
going  to  remove  Delegal  to  Savannah,  and  that  he  was  going  to 
"see  about  it."  Another  was  heard  to  remark,  upon  the  arrival 
of  troops  seiit  to  quell  the  disturbance,  that :  "They  are  working 
a  new  trick  on  us.  Get  to  your  arnis."  Another  said  "she  would 
be  the  first  tx)  throw  a  couple  of  shots  among  the  white  sons  of 
bitches."  And  still  another  said  that  "they  intended  to  kill  out 
all  the  white  people  in  town."  The  crowd,  however,  made  no 
hostile  demonstration  toward  the  sheriff  or  his  posse;  but,  as 
he  testifies,  he  was  prevented  by  their  conduct  from  removing 
the  prisoner  until  later  on,  when  he  was  enabled  to  accomplish 
this  pui'pose  with  the  aid  of  troops  which  were  sent  to  his  as- 
sistance. It  is  evident  from  the  testimony  that  the  crowd  was 
in  an  ugly  frame  of  mind,  and  that  it  needed  but  little  to  stir 
them  into  the  commission  of  open  acts  of  violence,  and  most 
probably  bloodshed.  The  evidence  shows  that  the  plaintiffs  in 
error  were  connected  with  the  other  members  of  the  crowd,  and 
shared  their  common  purpose,  and  that  all  of  them  were  armed. 
1.  The  section  of  the  Code  dealing  with  the  subject  of  riot  is 
in  the  following  language :  "If  two  or  more  persons  do  an  unlaw- 
ful act  of  violence,  or  any  other  act  in  a  violent  and  tumultuous 
manner,  they  shall  be  guilty  of  a  riot,  and  be  punished  as  for  a 
misdemeanor."  Pen.  Code,  §  354.  Riot  at  common  law  is  de- 
fined by  Sir  William  Blackstone  as  follows:  "A  riot  is  Avhcre 
three  or  more  actually  do  an  unlawful  act  of  violence,  either 
with  or  without  a  common  cause  or  quarrel,  ...  or  dc 
any  other  unlawful  act  with  force  or  violence,  or  even  do  a  law 
ful  act  .  .  .  in  a  violent  and  tumultuous  manner."  4  El 
Comm.  147.  The  only  inaterial  difference  between  the  two 
definitions  seems  to  be  that  At  common  law  the  offense  could  not 
be  committed  by  less  than  three  persons,  and  under  our  statute 
it  can  bo  committed  by  two.  The  words  "with  or  without  a 
common  cause  Or  quarrel"  were  originally  in  the  Code  defini- 
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tion.    See  Code  1882,  §  4514.    But  these  words  were  omitted 
from  the  Code  of  1895.     Their  omission  does  not  materially 
change  the  definition  of  the  offense,  an'^  therefore,  in  substance, 
it  remains  the  same  as  it  was  at  common  law.    The  section  of 
the  Code  above  quoted  embraces  two  separate  and  distinct  classes 
of  riot;  the  first  being  when  "an  unlawful  act  of  violence"  is 
committed,  and  the  second  when  two  or  more  persons  commit 
"any  other  act  in  a  violent  and  tumultuous  manner."  Under  the 
view  we  take  of  the  present  case,  it  is  unnecessary  to  determine 
whether,  as  against  the  demurrer  filed  in  the  present  case,  the 
first  coimt  in  the  indictment  sufficiently  charges  the  commission 
of  an  unlawful  act  of  violence.    See,  in  this  connection,  how- 
ever, Reg.  V.  Guhton,  2  Ld.  Eaym.  1210;  Bonneville  v.  State, 
53  Wis.  680,  11  N.  W.  Kep.  427 ;  State  v.  Brazil,  Eice,  257 ; 
State  V.  Dillardj  5  Blackf.  3G5.     An  examination  of  the  evi- 
dence in  this  case  has  satisfied  us,  as  will  be  shown  hereafter;^ 
that  it  was  sufficient  to  authorize  the  conviction  of  the  persons 
on  trial  of  that  class  of  riot  which  is  brought  about  '■"•  the  com- 
mission of  some  act  in  a  violent  and  tumultuous  manner.    It  is 
necessary,  therefoi'e,  to  determine  whether  the  second  count  in 
the  indictment,  which  attempts  to  charge  such  an  offense,  was 
a  sufficient  indictment,  as  against  the  demurrer  which  was  filed 
to  the  same.     The  indictment  charges  that  the  persons  accused, 
with  others,  "did  in  a  violent  and  tumultuous  manner  prevent 
the  sheriff"  from  removing  a  certain  named  person  from  the 
common  jail  of  the  county,  who  was  lawfully  confined  therein. 
The  special  demurrer  makes  the  objection  that  this  count  does, 
not  "allege  any  act,  done  in  a  violent  and  tumultuous  niannei^ 
which  prevented"  the  sheriff  from  removing  the  prisoner.    Tho 
question  which  the  demurrer  raises  is  whether  the  words  in  the 
indictment  charge  that  an  act,  within  the  meaning  of  the  Penal 
Code,  was  done  by  the  persons  named  therein.    The  demurrer 
does  not  raise  the  question  as  to  whether,  conceding  such  an  act 
to  be  charged,  it  is  set  forth  and  described  with  that  definitoness 
which  good  pleading  requires,  and  which  would  be  necessary  to 
put  the  persons  accused  on  notice  as  to  the  exact  details  of  the 
act  which  they  are  charged  with  having  committed,  either  as 
to  place  or  manner.    What  is  meant  by  "preventing"  ?    "Ptb- 
vent"  is  defined  as  to  intercept;  to  hinder;  to  frustrate;  to  stop; 
Vol.  XII  — 85 
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to  thwart  (Wobst.  Int  Diet.)  ;  to  hinder  from  happening  by 
means  of  previous  measures;  keep  from  occurring  or  bcin<' 
brought  about,  as  an  event  or  result ;  ward  off ;  preclude ;  hinder, 
as  to  prevent  the  escape  of  a  prisoner ;  to  stop  in  advance,  as  a 
person  or  thing  from  some  act  or  operation ;  intercept  or  bar  tho 
action  of;  check;  restrain  (Stand.  Diet.).  An  "act"  is  defined 
as  "that  which  is  done  or  doing;  the  exercise  of  power,  or  tbi> 
offcct  of  Avhich  power  exerted  is  the  cause;  a  preponderance;  a 
deed"  (Webst.  Int.  Diet.)  ;  "something  done  or  establisbod" 
(Bouv.  Law  Diet.).  From  these  definitions,  it  is  impossible  to 
come  to  any  other  conclusion  than  that  a  statement  to  tbc  effect 
that  one  person  was  prevented  from  doing  something  by  tbc  con- 
duct of  another  person  embraces  the  idea  that  the  latter  person 
necessarily  committed  an  act  of  some  character.  This  boinj: 
true,  when  the  indictment  alleged  that  the  persons  accused  pre- 
vented the  sheriff  from  removing  a  prisoner  from  jail,  it  alleged 
that  such  persons  had  commited  an  act;  and  therefore  the  de- 
murrer, which  simply  raised  the  point  that  the  indictment  did 
not  charge  that  an  act  had  been  committed,  was  not  well  taken. 
As  the  indictment  charged  that  an  act  was  done  in  a  violent  and 
tumultuous  manner,  it  was  sufficient  as  against  a  general  denmr- 
rer,  and  also  as  against  the  special  demurrer  which  was  filed  to 
the  same.  We  do  not  mean  to  say  that  this  indictment  is  hy 
any  means  i)erfect,  or  that,  as  against  it,  a  special  denuirrer, 
raising  the  question  as  to  whether  the  act  alleged  should  not  be 
-described  with  greater  particularity,  would  not  have  been  well 
taken;  but  we  are  clear  that,  as  against  the  demurrers  filed  to 
the  same,  the  indictment  was  sufficient,  and  that  there  was  no 
error  in  overruling  the  demurrers.  It  is  a  well-settled  rule  in 
this  State  that  the  language  of  an  indictment  is  to  be  interpreted 
liberally  in  favor  of  the  State.  Pen.  Code,  §  929 ;  Sliuhtill  i. 
State,  7  Ga.  2,  16.  It  follows  necessarily  from  this  that  a  de- 
murrer raising  special  objections  to  an  indictment  should  be 
strictly  construed  against  the  pleader. 

2.  The  evidence  establishes  that  a  number  of  persons  assem- 
bled together,  some  of  them  being  armed  with  deadly  weapons ; 
that  the  express  purpose  for  which  they  assembled  was  to  pre- 
vent an  arresting  officer  from  removing  a  prisoner  from  jail; 
that  they  did  prevent  him  from  doing  so  until  the  arrival  of  tho 
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military,  which  overawed  the  assemblage,  and  aided  the  sheriiT 
iu  removing  the  prisoner.  The  evidence  further  discloses  the 
use  of  threatening  language  on  the  part  of  some  members  of  the 
crowd,  indicating  a  purpose  to  resort  to  the  most  extreme  meas- 
ures (even  to  bloodshed)  to  prevent  the  prisoner  being  re.noved ; 
that  the  members  of  the  crowd  assembled  at  a  given  signal  (the 
ringing  of  a  bell),  showing  that  the  movement  must  have  been 
preconcerted — this  purpose  being  further  manifested  by  the  fact 
that  some  of  the  members  of  the  crowd  left  their  occupations, 
and  came  from  various  quarters  of  the  town,  in  response  to  the 
ringing  of  the  bell.  Do  these  facts  make  out  the' offense  of  riot, 
as  defined  by  our  Code,  which  definition,  as  we  have  seen,  is  not 
materially  different  from  that  of  the  common  law  ?  A  consid- 
eration of  the  adjudicated  cases  will  demonstrate  that  the  con- 
duct of  the  persons  accused  in  the  present  case  was  of  such  a 
character  as  to  warrant  their  conviction  for  riot.  The  exact 
question  to  be  ascertained,  as  will  have  been  gathered  from  the 
above  recitals,  is  whether  an  assemblage  of  persons  who  commit 
no  overt  act  of  violence,  but  still  do  some  other  act  in  such  a 
way  that  it  is  calculated  to  bring  about  a  breach  of  the  peace  or 
terrify  the  people,  are  guilty  of  the  offense  of  riot.  Conceding 
that  neither  the  indictment  nor  the  evidence  authorized  a  con- 
viction for  that  class  of  riot  which  is  committed  by  the  doing  of 
an  unlawful  act  of  violence,  we  shall  endeavor  to  show  that  the 
evidence  in  the  present  case  authorized  a  conviction  under  the 
second  count  in  the  indictment.  To  sustain  a  conviction  under 
that  count,  it  is  not  necessary  to  show  that  the  act  done  was  un- 
lawful. Carnes  v.  State,  28  Ga.  192.  In  the  case  of  Jacobs  v. 
State,  20  Ga.  841,  that  portion  of  the  opinion  of  Lumpkin,  J., 
which  deals  with  the  subject  of  riot  is  obiter,  but  any  opinion 
expressed  by  that  able  jurist  is  valuable  in  arriving  at  a  proper 
conclusion.  There  the  evidence  did  not  show  that  any  of  the 
defendants  struck  the  prosecutor,  but  it  did  show  that  they 
threatened  to  whip  him,  and  otherwise  acted  in  a  violent  and 
tumultuous  manner.  They,  however,  committed  no  specific  act 
of  violence.  Judge  Lumpkin  was  of  opinion  that  the  defend- 
ants could  have  been  convicted  under  the  second  branch  of  the 
definition  of  riot ;  saying  that  ''their  conduct  was  violent,  tumul- 
tuous, and  certainly  unjustifiable,  if  not  unlawful."    In  Bar- 
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ron  V.  StaiCj  74  Ga.  833,  it  was  held  that  evidence  would  not 
warrant  a  conviction  for  riot  which  showed  merely  that,  "tliouph 
their  conduct  may  have  been  tumultuous,  it  was  not  violont." 
The  use  of  the  word  '^conduct"  in  the  two  foregoing  quotations 
is  significant,  as  showing  that,  under  the  second  branch  of  tlio 
definition  of  the  offense  of  riot,  the  gist  of  the  offense  is  tho 
character  of  the  conduct  of  the  persons  charged  with  the  offense. 
In  the  case  of  Sanders  v.  State,  60  Ga.  126,  the  defendant* 
convicted,  with  others,  assembled  at  a  certain  house,  all  being 
armed.  They  were  in  search  of  some  one,  though  they  had  no 
warrant  for  his  apprehension.  The  owner  of  the  house,  seeing 
they  were  bound  to  come  in,  in .  ited  them  to  enter  and  join  tlio 
family  at  breakfast.  They  did  so,  and  behaved  rudely  at  the 
t.able.  The  man  of  the  house  was  frightened,  and  tried  to  pacify 
them.  lie  had  before  this  made  a  fire  for  them  in  the  yard. 
and,  on  accoimt  of  their  boisterous  manner,  had  offered  to  aid 
them  in  their  search.  The  court  expressed  the  opinion  that  the 
facts  made  a  weak  case  of  riot,  and  in  this  opinion  we  share,  but 
it  cannot  be  seriously  contended  that  the  facts  of  the  presonl 
case  do  not  make  a  much  stronger  case  of  riot.  The  cases  of 
Bolden  v.  State^  64  Ga.  361,  and  Fisher  v.  State,  78  Ga.  25S, 
were  dealing  with  the  offense  of  riot  as  defined  in  the  first  part 
of  the  section  of  the  Penal  Code,  above  quoted,  and  hence  the 
court  properly  addressed  itself  to  t\'.o  'M  •='*-!<,n  as.  to  whother  or 
not  au  unlawful  act  of  violence  vias  r  .;!■  tad.  There  is  noth- 
ing in  those  cases  which  could  be  cor  ■!,'  ;d  as  authority  for  the 
proposition  that  violent  and  tumultuor.o  or  duct,  such  as  threats, 
the  exhibition  of  arms,  menacing  gestures,  and  the  like,  by 
means  of  which  a  desired  object  was  accomplished,  would  not 
constitute  riot,  under  the  second  branch  of  the  definition  of  that 
offense.  From  1  Hawk.  P.  C,  p.  295,  §  5,  we  quote  the  follow- 
ing: "However,  it  seems  to  bo  clearly  agreed  that  in  every  riot 
there  must  be  some  such  circumstances,  either  of  actual  force 
or  violence,  or  at  least  of  an  apparent  tendency  thereto,  as  are 
naturally  apt  to  strike  a  terror  iiltotho  people — as  the  show  of 
armor,  threatening  speeches,  or  turbulent  gestures."  It  would 
follow  from  this  that  if  these  things  were  done,  or  similar 
things,  calculated  to  terrify  the  i  people,  the  offense  would  bo 
made  out.    In  the  case  oi  Clifford  v.  Brandon,  2  Camp.  358,  it 
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was  held  that  "if  a  number  of  persons,  having  come  to  the  thea- 
ter with  a  predetermined  purpose  of  interrupting  tho  perform- 
ance, for  this  purpose  make  a  great  noise  and  distui'bance,  so 
as  to  render  the  actors  entirely  inaudible,  though  without  offer- 
ing personal  violence  to  any  individual  or  doing  any  injury  to 
the  house,  they  are,  in  point  of  law,  guilty  of  a  riot."  In  State 
V.  Jackson,  1  Speor,  13,  it  was  held  that  the  possession  of  a  club, 
and  the  use  of  threatening  language,  constituted  such  a  show  of 
force  as  would  make  out  the  offense  of  riot.  In  .the  case  of  Com- 
monwealth V.  Runnels,  10  Mass.  518,  it  was  ruled  that  "if  tho 
offense  consisted  in  going  about  armed,  without  committing  any 
act,  tlie  words  'in  terrorcm  popuW  "  should  be  alleged  in  the  in- 
dictment; and  it  was  said  in  the  opinion  that  "to  disturb  an- 
other in  the  enjoyment  of  a  lawful  right  is  a  trespass,  and,  if 
it  is  done  by  numbers  imlawfully  combined,  the  same  act  is  a 
riot."  Under  the  Indiana  Statute,  the  connnission  of  an  "act  in 
a  violent  and  tumultuous  manner"  by  three  or  more  persons  is 
riot.  In  State  v.  Brown,  G9  Ind.  95,  it  was  held  that  "persons 
conducting  a  charivari,  or  serenade  Avith  balls,  horns,  tin  pans, 
guns,  etc.,  are  guilty  of  a  riot."  In  this  case  the  evidence  did 
not  show  tho  commission  of  any  specific  act  of  violence,  but 
showed  merely  general  conduct  of  a  violent  and  tumultuous  na- 
ture. In  Banhus  v.  State,  4  Ind.  114,  it  was  hold  that  where 
several  persons  marched  back  and  forth  along  a  highway,  blow- 
ing a  horn,  and  singing  songs  and  hallooing,  they  were  guilty  of 
riot,  under  a  statute  declaring  that  a  lawful  act  done  in  a  violent 
and  tumultuous  manner  is  riot.  The  court  said  that  they  re- 
garded the  case  as  a  plain,  but  not  an  aggravated,  case  of  riot. 
In  State  v.  Acra,  2  Ind.  App.  384,  28  N.  E.  Kep.  570,  it  was 
ruled  that  an  indictment  which  alleged  that  three  persons  did, 
in  a  riotous,  violent,  and  tumultuous  manner,  unlawfully  at- 
tempt to  commit  a  violent  injury  on  tho  pei*sou  named,  by  vio- 
lently and  unlawfully  threatening  to  beat,  cut,  and  shoot  such 
person,  stated  facts  which  sufficiently  charged  the  offense  of  riot. 
In  the  old  case  of  Beg,  v.  Soley,  11  Mod.  115,  Lord  Holt  says 
that  "if  a  number  of  men  assemble  with  arms,  in  terrorem 
populi,  though  no  act  is  done,  it  is  a  riot."  (citing  Howard  v. 
Bell,  Hob.  91)  ;  also,  "if  three  men  come  out  of  an  ale  house, 
and  go  armed,  it  is  a  riot"  (citing  Y.  B.  3  Hen.  VII,  pi.  1). 
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See,  also,  2  Bish.  New  Crim.  Law,  §  1147;  2  Whart.  Crim. 
Law  (10th  ed.),  §  1540;  Clark,  Crim.  Law,  p.  342;  1  Iluss. 
Crimes,  p.  555;  2  Arch.  Cr.  Prac.  &  PI.,  §  588,  nolo  1; 
Hoch.  Crimes,  §  796;  May,  Crim.  Law,  §  204;  Dcsty,  Crim. 
Law,  §  98a.  From  these  authorities  we  think  the  princii)io  is 
plainly  deducible  that  if  a  nimiber  of  persons  assemble  to  pre- 
vent an  arresting  officer  from  removing  a  prisoner,  and  do  act- 
ually prevent  him,  by  intimidation  arisi/ig  from  the  possession 
of  arms,  and  the  use  of  threats  to  shoot  and  kill,  it  is  a  riot — 
and  an  aggravated  one,  at  that — though  no  specific  act  of  vio- 
lence be  committed.  This  is  such  violent  and  tumultuous  con- 
duct as  amounts  to  a  breach  of  the  peace,  and  is  calculated  to 
terrify  the  people,  and  hence  it  can  be  properly  denominated 
"riot."  That  the  plaintiffs  in  error  could  have  been  convicted, 
though  they  had  no  arms  and  used  no  threats,  if  they  were  in 
fact  members  of  the  assembly,  and  shared  in  the  common  pur- 
pose, is  well  settled  by  the  authorities.  Clifford  v.  Brandon,  2 
Camp.  358 ;  Rex  v.  Hunt,  1  Keny.  108 ;  State  v.  Straiv,  33  Me. 
554 ;  Williams  v.  State,  9  Mo.  270 ;  2  Bish.  New  Crim.  Law, 
§  1153.  See,  also,  the  notes  to  the  case  of  State  v.  Jenhins,  !)| 
Am.  Dec.  138.  The  evidence  amply  warranted  a  conviction 
under  the  second  count  in  the  indictment. 

3.  The  motion  for  a  new  trial  contained  various  gi'oiiiid:^. 
Those  complaining  of  the  refusal  of  the  court  to  charge  certain 
requests  are  without  merit,  for  the  reason  that  all  of  the  requests 
contained  propositions  which  either  were  not  sound  law,  or  not 
adjusted  to  the  facts  of  the  case.  Portions  of  the  charge  of  the 
judge  which  were  excepted  to  were  substantially  in  accordance 
with  what  is  above  ruled.  The  remaining  grounds  of  tlic  mo- 
tion complain  of  errors  alleged  to  have  been  committed  in  ad- 
mitting evidence.  In  three  of  these  grounds  the  evidence  olh 
jected  to  is  not  set  forth,  but  reference  is  made  to  the  brief  of 
evidence  to  ascertain  what  was  the  evidence  objected  to.  Ac- 
cording to  repeated  rulings  of  this  court,  such  grounds  will  not 
be  considered.  Three  of  the  grounds  set  forth  the  evidence  ob- 
jected to.  This  evidence  consisted  of  declarations  made  by  per- 
sons in  the  crowd,  others  than  those  on  trial.  Objection  was 
made  to  this  evidence  on  the  ground  that  it  was  irrelevant,  and 
that  the  declarations  were  made  after  the  sheriff  had  abandoned 
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his  intention  of  removi  .g  Delegal  from  jail.  It  is  not  necessary 
to  cite  authority  to  establish  the  proposition  i^ir  c  all  persons  who 
compose  a  riotoua  assembly  are  bound  by  every  declaration 
made  by  any  member  of  that  assembly  as  long  as  such  assembly 
continues.  The  evidence  in  this  case  shows  that  the  riotous  as- 
sembly commenced  at  the  ringing  of  a  bell  in  the  forenoon,  and 
continued  practically  throughout  the  day;  and  therefore  decla- 
rations made  by  the  rioters  at  any  time  during  the  day  would, 
under  the  principle  above  referred  to,  be  admissible  in  evidence 
iigainst  the  others.  The  fact  that  tl  ^  riot  in  the  forenoon  had 
taJien  such  shape  that  the  sheriff  had  deteimined  not  to  risk  re- 
moving the  prisoner  would  not  render  inadmissible  declarations 
made  after  ho  had  come  to  this  determination,  which  were  cal- 
culated, in  their  nature,  to  throw  light  upon  the  motive  and  in- 
tention of  the  assembly  at  some  previous  peroid  of  the  day. 
Judgment  affirmed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  and  Fish, 
J.,  who  dissented. 

LuMPKiN",  P.  J.,  and  Fisir,  J.  (dissenting).  The  only  point 
of  difference  l)ctwcen  ourselves  and  the  majority  is  whether  or 
not  the  demurrer  properly  raises  the  objection  that  the  indict- 
ment fails  to  set  forth  the  offense  with  that  degree  of  certainty 
which  the  law  requires.  We  all  agree  that,  as  against  a  demur- 
rer itself  sufficient  in  the  respect  indicated,  the  indictment 
would  not  be  good.  The  single  question  at  issue  should,  there- 
fore, be  determined  by  ascertaining  the  true  intent  and  mean- 
ing of  the  language  used  in  the  demurrer.  We  of  the  minor- 
ity do  not  think  its  purpose  was  merely  to  set  up  that  the 
indictment  charged  no  act  at  all.  If  we  entertained  this 
view,  we  would  not  hesitate  to  concur  in  the  conclusion  reached 
by  our  Brethren,  but  Ave  do  not  believe  they  have  given  to 
that  lang-uage  its  correct  interpretation.  Had  the  words  em- 
l)loyed  in  the  demurrer  been  that  the  indictment  did  "not  al- 
lege any  act  done  in  a  violent  and  tumultuous  manner."  there 
would  be  much  force  in  the  position  that  the  solo  point  of 
objection  was  as  above  stated,  but  the  addition  of  the  words 
"which  pre\ented"  throws  a  clear  and  strong  light  upon  the 
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pleader's  intention.  Giving  to  the  words  last  quoted  the  only 
signification  they  could  reasonably  have  been  designed  to  have, 
the  true  meaning  of  the  demurrer  is  that  which  would  be  oon 
voyed  by  the  words  "the  indictment  fails  to  allege  that  any  act 
was  done  by  which  the  sheriff  was  prevented  from  removing  the 
prisoner ;"  and  this  would  be  the  equivalent  of  saying  that  tlio 
indictment  does  not  set  forth  the  particular  act  or  acts,  or  spe- 
cify the  means,  by  which  the  prevention  in  question  was  accom- 
plished. Wo  entertain  no  doubt  that  this  was  the  objection  to 
the  indictment  which  the  demurrer  was  intended  to  present,  ami 
we  think  it  did  present  it  with  sufficient  clearness.  In  other 
words,  wo  are  of  the  opinion  that  the  point  is  well  made  that  tho 
act  charged  in  tho  indictment,  viz.,  prevention,  "was  not  set 
forth  with  sufficient  particularity."  While  a  charge  that  a  per- 
son was  prevented  from  doing  a  designated  thing  is,  in  one 
sense,  undoubtedly  the  expression  of  a  mere  conclusion,  wo 
cheerfully  grant  that  in  another  sense  prevention  is  properly 
temied  "an  act."  However,  it  is  an  act  which  can  be  dono  in 
many  and  very  different  ways.  This  is  certainly  true  of  tho 
particular  act  of  prevention  charged  in  tho  present  case,  aiul, 
therefore,  if  the  accused  properly  demanded  specific  information 
as  to  tho  kind  of  prevention  with  which  they  were  charged,  they 
were  entitled  to  have  it  As  to  the  doctrine  announced  in  tho 
last  sentence,  we  are  all  of  one  faith.  It  is  only  in  the  applica- 
tion of  it  that  wo  divide;  two  of  us  going  to  the  right,  and  tho 
remaining  four  to  tho  left. 

Notes  (by  J.  F.  G.). — Before  drafting,  or  attacking  an  Indictment 
for  riot,  the  statute  governing  the  case  should  always  be  carefully 
examined,  that  both  the  common  law  and  the  statutes  are  taken  into 
consideration.  As  to  indictments  upon  statutory  crimes  see  11  Am. 
Crim.  Rep.  506-518.  Without  reviewing  the  many  authorities  as  to 
indictments  for  riot,  we  would  call  attention  to  the  two  following  cases: 

In  Whiteside  and  others  v.  People,  1  111.  4  (Beecher's  Breese,  21), 
decided  at  the  December  Term,  1819,  In  reversing  a  conviction  for  riot, 
the  court  said: 

"On  the  third  point,  the  charge  in  the  indictment  is,  that  the  de- 
fendants made  a  great  noise  and  disturbance  of  the  peace.  This,  the 
court  considered  too  vague  and  uncertain.  In  criminal  proceedings, 
the  charge  should  be  distinct  and  positive,  and  the  way  and  manner 
in  which  the  great  noise  and  disturbance  of  the  peace  was  made,  should 
have  been  stated."  (In  the  opinion  the  word  "considered"  is  given  in 
the  past  tense  as  we  give  it  here.) 
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In  Blackwell  v.  State,  30  Tex.  Ct.  App.  672,  9  Am.  Ci.'m.  Rep.  582, 
the  information  charged  that  "on  the  25th  day  of  May,  i891,  in  the 
County  of  Waller  .^nd  State  of  Texas,  one  Harvey  Blackwell  .  , 
did  then  and  there  ui^^awfully  engage  In  a  riot  with  one  Fenton  Moore. 
Isaac  Huff,  Tom  Hu.'',  Alfred  Eckles,  and  various  other  persons,  who 
had  assembled  at.  the  residence  of  L.  D.  Thompson;  and  he.  the  said 
Harvey  Blackwell,  did  then  and  there,  acting  together  with  said  Fen- 
ton Moore,  Isaac  Huff,  Tom  Huft  and  Alfred  Eckles,  and  various  other 
persons,  disturb  the  inmates  of  said  L.  D.  Thompson's  residence  by  the 
discharge  of  firearms  in  the  immediate  vicinity  of  the  said  L.  D.  Thomp- 
son's residbnce,  .  .  ,  against  the  peace  and  dignity  of  the  state." 
In  reversing  the  Judgment  of  conviction  the  court  said: 

"It  will  be  noticed  that  in  the  information,  as  set  out  above,  it  is' 
alleged  that  the  defendant  did  then  and  there  unlawfully  engage  in 
a  riot  with  other  parties  named.  This  allegation  is  simply  a  conclusion 
of  law,  and  not  an  allegation  of  fact,  and  does  not  supply  the  requisite 
allegation,  that  the  parties  unlawfully  assembled  together;  nor  is  its 
defect  cured  by  the  addition  that  defendant  'engaged  in  the  riot  with 
the  other  parties  named,  who  had  assembled  at  the  residence  of  Thomp- 
son.' This  is  also  a  conclusion  of  law  upon  the  part  of  the  pleader. 
We  are  of  opinion  that  the  indictment,  to  have  been  sufficient,  should 
have  alleged  that  the  defendant  and  others  unlawfully  assembled,  and 
after  that  it  should  have  stated  for  what  purpose  they  assembled,  and 
then  It  should  have  set  out  the  unlawful  act  done  or  attempted  by  the 
parties  after  the  unlawful  assembly  together." 


Martin  v.  State. 

115  Ga.  255—41  S.  E.  Rep.  576. 

Decided  April  29,  1902. 

Riot:*  Sufflciency  of  indictment  in  alsetice  of  special  demurrer — One 
defendant  alone  found  guilty. 

Where,  under  an  indictment  charging  two  named  persons,  "together 
with  others,"  with  the  offense  of  riot,  one  of  the  persons  named 
was  convicted  and  the  other  acquitted,  the  conviction  will  be  up- 
held when  the  evidence  shows  that  any  other  person  capable  of 
committing  the  crime  participated  with  the  person  convicted  in 
the  criminal  acts  charged  in  the  indictment.  Failure  to  allege  in 
the  indictment  that  the  other  persons  were  unknown  w^ould  be 
cause  for  quashing  the  same  on  special  demurrer,  but  would  not 
constitute  any  reason  either  for  arresting  the  judgment  or  grant- 
ing a  new  trial. 

(Syllabus  by  the  Court.) 

•See  Riot  in  Table  of  Topics. 
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Error  to  the  Superior  Court,  Liberty  County;  Hon.  P.  E. 
Scabrook,  Judge. 

Sandy  ^lartin,  convicted  of  riot,  brings  error.    Affirmed. 


I 


^1   I 


Donald  Fraser  and  B.  A.  Way,  for  the  plaintiff  in  error. 
Livingston  Kenan,  Solicitor  General,  for  the  State. 

CoBD,  J.  Sandy  Martin  was  convicted  of  the  offense  of  riot. 
The  indictment  contained  two  counts.  The  first  charged  that 
"Sandy  Martin  and  Stephen  ^Martin,  together  with  others,"  com- 
mitted an  unlawful  act  of  violence  which  constituted  riot,  and 
the  second  count  charged  that  "Sandy  ^[artin  and  Stephen  Mar- 
tin together  with  others"  were  guilty  of  certain  acts  done  in  a 
violent  and  tumultuous  manner,  constituting  riot.  Upon  the 
trial  the  jury  returned  a  verdict  of  guilty  ;is  to  Sandy  !Martin, 
and  not  guilty  as  to  Stephen  Martin.  A  motion  for  a  new  trial 
filed  by  Sandy  ^lartin  having  Ijcon  overruled,  he  excepted  atid 
bmught  the  case  to  this  court  by  writ  of  error. 

The  controlling  q  'stion  in  the  present  case  is  whether  the 
conviction  of  the  plaintiff  in  error  was  warranted  by  the  evi- 
dence, when  the  other  person  named  in  the  indictment  was  ac- 
quitted and  the  evidence  sliowed  that  the  acts  alleged  in  the  in- 
dictment were  committed  by  the  plaintiff  in  error  jointly  with 
other  persons  not  therein  named.  One  person  may  be  indicted 
for  a  riot  or  conspiracy,  but  the  general  rule  is  that  the  names 
of  the  other  persons  who  participated  with  him  in  the  unlawful 
acts  must  be  set  forth  in  the  indictment.  It  was,  however,  imder 
the  common  law,  permissible  to  set  forth  the  name  of  one  person 
and  charge  that  he  committed  the  offense  with  other  persons  un- 
known; and  if  the  proof  showed  that  the  accused  participated 
with  one  or  more  perpons  in  an  act  of  conspiracy,  or  with  two  or 
with  two  or  more  persons  in  an  act  of  riot,  he  could  be  convicted. 
If,  however,  several  persons  were  indicted  for  a  riot,  and  the 
proof  showed  the  guilt  of  only  one  or  two,  all  must  have  been 
acquitted.  "On  an  indictment  for  a  riot  against  three  or  more, 
if  a  verdict  acquit  all  but  two,  and  find  them  guilty,  or  on  an 
indictment  for  a  conspiracy,  if  the  verdict  acquit  all  but  one, 
and  find  him  guilty,  it  is  repugnant  and  void  as  to  the  two  found 
guilty  in  \hi  first  case,  and  as  to  the  one  found  guilty  in  the  sec- 
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ond, unless  the  indictment  charge  thorn  with  having  made  such 
riot  or  conspiracy  simul  cum  aliis  juratorihus  ignolis;  for  other- 
wise it  appears  that  the  defendants  are  found  guilty  of  an  of- 
fense whereof  it  is  impossible  that  they  should  be  guilty,  for 
there  can  be  no  riot  whore  there  are  no  more  persons  than  two, 
nor  can  there  bo  a  conspiracy  where  there  is  no  partner.  Yet  It 
seems  agreed  that  if  twenty  persons  are  indicted  for  a  riot  or 
conspiracy,  and  any  three  found  guilty  of  the  riot,  or  any  two  of 
the  conspiracy,  the  verdict  is  good."  2  Hawk.  P.  C.  G21,  622. 
See,  also,  2  Biah.  New  Cr.  Proc,  §  998  (3) ;  2  Clark  &  M. 
Crimes,  p.  1008 ;  Stale  v.  Brazil,  Rice,  257 ;  Commonwealth  v. 
Berry,  5  Gray,  93;  2  Whart.  Cr.  Law  (9th  od.),  §  1545  ;  AVliart. 
Cr.  PI.  (9th  cd.),  §  30G;  Ilex  v.  Scott,  3  Burrow,  12G2,  1  W. 
Bl.  291 ;  Turpin  v.  State,  4  Blackf.  72 ;  Bex  v.  Heaps,  2  Salk. 
593;  Ilardehech  v.  State,  10  Ind.  459.  There  is  no  statute  in 
Georgia  changing  the  rules  of  the  common  law  with  respect  to 
the  matter  above  rcfoiTed  to,  except  that  in  this  State  the  joint 
act  of  only  two  persons  constituted  a  riot  (Pen.  Code,  §  354), 
and  persons  guilty  of  this  oflfcnso  may  bo  separately  tried  (Pen. 
Code,  §  909),  in  which  latter  case  the  acquittal  of  the  one  fivnt 
tried  will  not  oi)ci"ato  to  ac(put  the  other.  Rachels  v.  State,  51 
Ga.  375.  Wliero  it  is  necessary  in  an  indictment  to  name  per- 
sons other  than  those  indicated,  an  allegation  such  as  "divers 
uthei*s"  or  ''several  others,"  without  stating  that  they  are  un- 
known, will  bo  bad  on  special  demun-er.  People  v.  Fish,  1 
Shold.  5:37 ;  State  v.  Irvin,  5  Blackf.  343.  And  in  Slate  v. 
O'Donald,  1  :McCord,  532,  10  Am.  Dec.  G91,  where  a  true  bill 
was  returned  against  two  pei'sons  and  "divers  other  persons,  to 
wit,  to  the  number  of  five,"  without  alleging  that  they  wore  un- 
Icnown,  the  court  went  so  far  as  to  hold  that  a  motion  in  arrest 
of  judgment  would  bo  sustained.  In  the  present  case  the  indict- 
ment was  good  on  its  face,  the  offense  being  charged  against  two 
named  persons.  That  it  was  subject  to  special  demurrer  for 
not  naming  the  other  persons  referred  to  in  the  indictment  as 
having  participated  in  the  riot.,  or  not  stating  that  their  names 
were  unknown,  does  not  admit  of  question.  For,  as  it  is  not 
charged  that  their  names  were  unknown,  non  constat  but  that 
they  were  known ;  and  it  has  been  oft^n  held  that  proof  that  the 
names  were  known  when  the  indictment  alleges  that  they  were 
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not  would  be  reason  for  acquitting  the  accused.  See  the  author- 
ities cited  supra.  See,  also,  Nehns  v.  State,  84  Ga,  466,  468, 
10  S.  E.  Rep.  1087,  20  Am.  St.  Rep.  377,  where  this  principle 
is  referred  to  in  passing.  We  do  not,  however,  in  the  present 
case  find  it  necessary  to  make  any  ruling  on  this  point.  Inas- 
much as  the  plaintiff  in  error  elected  to  go  to  trial  on  the  indict- 
ment, the  question  is,  can  he  be  convicted  when  the  evidence 
shows  that  he,  together  with  other  persons  not  named  in  the  in- 
dictment, committed  the  acts  charged  therein  ?  In  Bex  v.  Sial- 
hury,  12  Mod.  262,  case  473,  1  Ld.  Raym.  484,  it  appeared  that 
several  persons  were  indicted  for  riot,  and  all  but  two  Avere  ac- 
quitted. The  jiidgment  was  arrested,  but  Lord  Chief  Justice 
Holt  remarked  that  if  the  indictment  had  been  that  the  defend- 
ants, 'Svith  divera  other  disturbers  of  the  peii^e,"  had  commit- 
ted the  riot,  the  King  might  have  had  judgment.  In  1  Strange, 
195,  the  case  of  Reg.  v.  Heme,  which  seems  to  be  an  unreported 
case,  is  referred  to.  In  that  case  the  indictment  charged  that 
Heme,  with  A.  "et  mullis  aids,"  conspired  to  accuse  B.  of 
a  crime.  The  jury  found  a  bill  as  to  Ilerne,  with  an  igno- 
ramus as  to  A.  Ilerne  moved  in  arrest  of  judgment.  The  court 
overruled  the  motion,  on  the  ground  that  Heme  could  be  con- 
victed under  the  "cum  multis  allis,"  though  no  bill  was  found 
against  A.  Another  unreported  case  is  referred  to  in  the  same 
volume  and  on  the  same  page,  where  several  were  indicted  for 
a  riot,  ''cum  multis  aliis,"  and  two  were  found  guilty.  It  was 
objected  that  there  must  be  three  to  make  a  riot,  but  "upon  the 
cum  muUis  allis  judgment  wns  given  against  the  defendants." 
See,  also,  in  this  connection,  the  notes  in  1  Russ.  Crimes, 
pp.  512,  513.  As  it  is  the  universal  practice,  and  as  proper 
pleading  requires,  that,  where  it  is  necessary  to  refer  to  persons 
in  an  indictment,  their  names,  if  known,  be  set  out,  the  infer- 
ence is  that  where  the  names  are  not  set  out  they  are  unknown, 
although  this  fact  may  not  be  aifirniatively  stated  in  the  indiot- 
ment.  And  it  would  seem  that,  in  tiie  absence  of  a  special  de- 
murrer, the  presimiption  would  bo  after  verdict  that  the  names 
were  not  known,  where  the  allegation  is  that  tho  accused  "and 
others,"  or  "together  with  others,"  committed  the  offense.  At 
any  rate,  the  plaintiff  in  error  elected  to  go  to  trial  on  the  indict- 
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ment  as  it  stood,  and  he  thereby  waived  the  defect,  which  was 
one  of  form  merely,  and  not  of  substance.  Had  the  word  "un- 
known" been  added  to  the  allegation  in  reference  to  the  other 
persons  who  committed  the  offense,  the  effect  would  have  been 
exactly  the  same,  for  this  would  have  allowed  the  State  to  prove 
participation  by  the  accused  with  any  other  person  capable  of 
committing  the  crime.  The  addition  of  the  word  would  not 
have  restricted  the  investigation  in  the  slightest  degree.  And 
while  the  plaintiff  in  error  would  have  been  entitled  to  an  indict- 
ment perfect  in  every  respect,  had  he  called  for  it  at  the  proper 
time  and  in  the  proper  way,  the  omission  of  the  word  in  ques- 
tion has  worked  no  such  injury  to  him  as  to  entitle  him  either  t(j 
a  new  trial  or  an  acquittal.  It  follows  from  what  has  been  said 
that,  even  if  a  formal  motion  in  arrest  of  judgment  had  been 
made,  it  would  not  have  been  well  taken;  although  the  motion 
for  a  new  trial  cannot,  as  was  suggested  in  the  argument,  be 
treated  as  a  motion  in  arrest  of  judgment.  Bosivell  v.  State,  114 
Ga.  40,  42,  39  S.  E.  Eep.  897.  The  motion  for  a  new  trial  is 
without  merit.  The  evidence  objected  to  was  properly  admitted. 
The  charges  complained  of  were  not  erroneous.  Failure  to 
charge  on  the  subject  of  impeachment  of  witnesses  will  not,  in 
the  absence  of  a  written  request  so  to  do,  require  a  new  trial. 
The  verdict  was  amply  supported  by  the  evidence. 
Judgment  affirmed. 

Lewis,  J.,  absent  on  account  of  sickness. 
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Note  (by  J.  F.  G.). — In  section  99G,  of  McClaln  on  Criminal  Law, 
the  author  says: 

"One  alone  cannot  be  convicted  under  a  charge  of  riot,  unless  It  Is 
shown  that  others  were  engaged  In  the  unlawful  act;  but  even  If  three 
or  more  be  indicted,  it  is  not  necessary  to  prove  three  of  them  guilty, 
if  the  charge  is  of  acting  with  others  described  as  unknown,  and  it 
appears  that  three  or  more  were  engaged  in  the  unlawful  proceeding. 
As  in  other  cases  it  seems  to  be  necessary,  however,  where  the  aver- 
ment is  that  the  other  rioters  are  to  the  grand  jurors  unknown,  to 
prove  that  fact.  And  the  fact  that  others  engaged  in  the  riot,  or  the 
result  as  between  the  defendant  and  those  so  engaged,  is  immaterial. 
As  in  th€  case  of  conspiracy,  it  is  not  necessary  that  others  be  con- 
victed, before  one  defendant  who  is  proved  guilty  of  the  offense  Is 
sentenced." 

Averments  as  to  names  unknown.— It  Is  well  settled,  that  when,  in 
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an  indictment,  a  person  is  described  as  of  name  unknown,  if  it  appears 
upon  the  trial,  tliat  the  name  of  such  person  was  known  to  the  grand 
jury  at  the  time  the  indictment  was  presented,  the  variance  will  be  as 
fatal  as  though  such  person  was  described  by  a  name  other  than  his 
own. 


t; 


Teipp  et  al.  v.  State. 

109  Ga.  489—34  S.  E.  Rep.  1021. 

Decided  January  24, 1900. 

Riot:*  Joint  participation  in  the  act — Review  of  evidence. 

To  commit  the  offense  of  riot,  the  joint  action  of  two  or  more  per- 
sons is  required;  and  where,  in  a  given  case,  it  is  shown  that, 
while  two  persons  were  in  company,  one  was  guilty  of  an  unlaw- 
ful act  of  violence,  and  the  evidence  fails  to  disclose  any  partici- 
pation by  the  other  in  such  act,  and  there  were  no  circumstances 
from  which  a  common  intent  to  do  the  act  might  be  inferred,  a 
conviction  cannot  lawfully  stand. 
(Syllabus  by  the  Court.) 

Error  to  the  Superior  Court  of  Morgan  County ;  Hon.  John 
C.  Hart,  Judge. 

Henry  Tripp  and  Albert  Tripp  were  convicted  of  riot  and 
sued  out  a  writ  of  certiorari.  The  writ  being  dismissed,  they 
bring  error.     Reversed. 

W.  B.  Mustin,  for  the  plaintiffs  in  error. 
H.  0.  Lewis,  Solicitor  General,  and  E.  W.  Butler,  for  the 
State. 

Little,  J.  Tripp  and  another  presented  a  petition  to  the 
judge  of  the  Superior  Court  for  certiorari.  The  judge  sanc- 
tioned the  writ  and  it  appeared  by  the  answer  of  the  judge  of 
the  County  Court  that  Henry  Tripp  and  Albert  Tripp  were  in- 
dicted in  the  Superior  Court  of  ^Morgan  County  for  the  offense 
of  riot;  that  the  same  was  transferred  to  the  County  Court, 
where  the  defendants  were  tried.  The  bill  of  indictment  charged 
the  defendants  with  committing  "an  act  in  a  violent  and  tumul- 
tuous manner,  by  riding  by  the  dwelling  house  of  L.  T.  Osborn, 

•See  Riot  in  Table  of  Topics. 
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and  firing  off  pistols  and  shooting  into  a  tenement  house  of  said 
Osborn."  The  evidence  tended  to  show:  That  the  defendants 
were  in  a  buggy  traveling  the  public  road  in  front  of  the  house 
of  Osbom.  That  Mrs.  Osborn  was  standing  in  the  porch  of  her 
residence,  when  the  two  defendants  drove  rapidly  by.  That  two 
children  were  in  the  road,  and  Mrs.  Osborn  found  it  necessarv 
to  call  them  to  get  out  of  the  way  of  the  rapidly  passing  vehicle. 
After  the  defendants  had  driven  100  or  more  yards  beyond  the 
house,  the  one  who  was  not  driving  fired  a  pistol  in  the  air,  and 
a  little  further  on  fired  a  pistol  at  a  tenant  house  on  the  place. 
The  horse  was  being  driven  as  fast  as  he  could  trot.  The  one 
who  was  seated  on  the  left  side  of  the  buggy  did  the  firing. 
They  did  not  seem  to  be  drunk,  nor  were  they  boisterous,  other 
than  in  the  driving  and  shooting.  The  defendants  were  con- 
victed, and  the  question  presented  by  their  petition  for  cer- 
tiorari is,  was  the  conviction  lawful,  under  the  evidence  submit- 
ted ?  We  think  not.  The  conduct  of  the  defendant  who  did  the 
shooting  was  most  roprehensible,  and  we  have  no  doubt  that  tlio 
good  lady  who  witnessed  these  occurrences  was  not  only  shocked, 
but  frightened,  and  there  ought  to  be  found  a  way  to  put  a  stop 
to  such  conduct ;  but  we  are  clear  that  neither  of  the  defendants 
were  guilty  of  the  offense  of  riot,  which  by  section  354  of  the 
Penal  Code  is  thus  defined :  "If  two  or  more  persons  do  an  un- 
lawful act  of  violence,  or  any  other  act  in  a  violent  and  tumul- 
tuous manner,  they  shall  be  guilty  of  a  riot,  and  be  punished  as 
for  a  misdemeanor."  There  can  be  no  question  but  that  the  fir- 
ing of  a  pistol  towards  a  tenement  house  is  an  unlawful  act  of 
violence,  but  in  the  commission  of  the  offense  of  riot  there  must 
bo  a  joint  action  of  two  or  more  persons.  2IcPhersoii  v.  State, 
L>2  Ga.  488 ;  Prince  v.  State,  30  Ga.  27 ;  Eobinson  v.  State,  84 
Ga.  680,  11  S.  E.  Rep.  5U;  Stafford  v.  State,  93  Ga.  207,  19  S. 
E.  Rop.  50;  Perkins  v.  State,  78  Ga.  31(1;  SM'es  v.  State,  73 
Ga.  816 ;  Bolclen  v.  State,  04  Ga.  3G1.  The  act  charged  in  this 
case  is  the  rapid  driving  on  the  public  road,  and  the  firing  of  the 
pistol.  The-  evidence  shows  that  the  horse  which  was  being 
driven  went  as  fast  as  he  could  ti'ot.  This  is  not  itself  imlawf ul, 
iior  an  act  of  violence,  nor  necessarily  an  act  done  in  a  tumultu- 
ous manner.  If  it  be  said  tliat  coupled  with  such  driving  was 
the  firing  of  the  pistol,  the  reply  i"  that  the  evidence  in  no  way 
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connects  the  driver  with  the  discharges  of  the  pistol,  and  there 
is  nothing  in  the  evidence  which  tends  to  show  that  the  firing 
was  done  in  pursuance  of  a  common  intent.  While  we  are  pre- 
pared to  condemn  such  conduct  in  the  most  emphatic  terms,  wo 
cannot,  as  a  matter  of  law,  rule  that  the  defendants  committed 
a  riot.  If  the  evidence  connected  both  parties  with  the  firing  of 
the  pistol,  it  might  be  otherwise;  but  as  it  was  not  shown  that 
the  driver  of  the  horse  had  any  connection  with  the  act  of  firing, 
and  as  the  joint  action  of  at  least  two  persons  is  required  to  con- 
stitute the  offense,  it  is  manifest  that  the  conviction  cannot 
stand,  and  on  the  hearing  the  certiorari  should  have  been  sus- 
tained. 

Judgment  reversed. 

All  the  justices  concurring. 


Hunt  et  al.  v.  State. 

116  Ga.  615—42  S.  E.  Rep.  1004. 

Decided  December  9,  1902. 

Riot:*  Review  of  evidence — Motion  for  a  new  trial. 

The  evidence  Introduced  by  the  State  fully  warranted  a  conviction 
of  the  accused  for  the  offense  of  riot,  and,  so  far  as  appears,  the 
court  did  not  err  in  refusing  to  grant  them  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  to  the  Superior  Court  of  Haralson  County ;  Hon.  C.  G. 
Janes,  Judge. 

A.  J.  Hunt  and  others,  being  convicted  of  riot,  bring  error. 
Affirmed. 

Griffith  &  Weatherhy  and  Craven  &  Hutcheson,  for  the  plaint- 
iffs in  error. 

W.  T.  Roberts,  Solicitor  General,  and  Edwards  &  Ault,  for 
the  State. 

SiiiMONs,  C.  J.    The  plaintiffs  in  error  were  brought  to  trial 
for  and  convicted  of  the. offense  of  jiot,  under  an  indictment 
♦See  Riot  in  Table  of  Topics. 
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charging  that  on  a  day  specified  they,  "with  force  and  arms, 
did,  in  a  violent  and  tumultuous  manner  curse,  abuse,  and  drive 
away  from  the  home  of  W.  M.  Jones  J.  H.  West  and  Henry 
Jones,  contrary  to  the  laws  of"  this  State,  etc.    A  motion  for  a 
new  trial  was  made  by  the  accused,  but  proved  unproductive, 
and  they  seek  at  out  hands  a  decision  as  to  its  merits.    The  case 
made  out  by  the  State  was,  in  brief,  substantially  as  follows: 
On  the  day  named  in  the  indictment  W.  M.  Jones  was  in  pos- 
session of  a  house  he  had  rented  from  West,  who  was  the  agent 
of  another,  claiming  title  to  the  farm  upon  which  this  house  was 
located.      Two  of  the  plaintiffs  in  error  appear  to  have  been 
under  the  impression  that  they  were  the  true  owners  of  the 
premises,  while  another  of  them  asserted  a  claim  based  on  the 
doctrine  of  emblements.    He  had  a  son,  who  apparently  was  de- 
voted to  his  cause.    The  four  appeared  on  the  scene  prior  to  the 
breakfast  hour  of  W.  M;  Jones.    Two  of  them  were  anned  with 
guns,  but  in  a  conciliatory  spirit  approached  West  and  Henry- 
Jones,  who  were  present,  and  also  armed,  and  "proposed  to  set- 
tle this  matter  without  using  guns."    This  proposition  was  ac- 
cepted, and  the  guns  were  "stacked"  with  a  view  to  talking  the 
matter  over.      The  conference  terminated  in  a  fight  without 
weapons  between  West  and  one  of  the  accused,  and  after  an  in- 
decisive struggle  the  latter  took  his  departure,  and  was  followed 
by  the  other  members  of  his  party,  while  West  went  into  the 
house.      The  accused  ahnost  immediately  returned,  however, 
each  armed  with  a  gun,  and  commenced  firing,  at  the  time 
uttering  threats  and  curses,  and  ordering  the  inmates  of  the 
house  to  at  once  leave  the  premises.     West  and  Henry  Jones, 
against  whom  this  mandate  was  specially  directed,  then  retired 
ill  good  order.    W.  M.  Jones  and  his  family  were  then  driven 
away  also.    He  had,  the  night  previous,  agi-ecd  to  move  off  the 
place,  and  had  asked  one  of  the  accused  to  secure  him  another 
house.     He  was  compelled,  against  his  will,  to  move  that  day 
Xo  testimony  was  offered  in  behalf  of  the  accused,  though  each 
made  a  statement  to  the  jury  in  which  he  gave  his  version  of 
what  occurred.     Under  the  evidence  relied  on  by  t'\e  Slate,  it 
cannot  be  seriously  insisted  that  the  verdict  of  guilty  was  un- 
warranted, so  we  will  pass  to  a  consideration  of  the  special 
grounds  of  the  motion  for  a  new  trial.    The  court  declined  to 
Vol.  XII— 38 
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admit  evidence  oifered  for  the  purpose  of  showing  the  title 
under  which  two  of  the  accused  laid  claim  to  the  premises  over 
the  possession  of  which  the  disturbance  to  the  peace  of  the  State 
arose.    Obviously,  this  evidence  was  wholly  irrelevant,  for,  how- 
ever good  a  title  they  may  have  had  to  the  premises,  this  would 
not  justify  them  in  proceeding  in  a  riotous  and  tunuiltuous  man- 
ner to  take  possession  of  the  same.     Another  complaint  is  that. 
the  court  refused  "to  allow  defendants  to  prove  by  W.  ^I.  Jones 
that  he  was  getting  his  things  out  of  his  house  when  defendants 
got  there  that  morning."    If  such  was  the  case,  the  disturbaneo 
created  by  them  was  all  the  more  inexciisable.    Peaceable  prep- 
arations for  the  moving  of  the  household  effects  are  not  to  bo  re- 
garded as  a  signal  for,  or  as  justifying,  a  riot.    Again,  it  is  in- 
sisted that  the  court  erred  in  not  permitting  counsel  for  the  ac- 
cused to  ask  W.  M.  Jones  the  question,  "You  made  arrango- 
nionts  with  him  [one  of  the  accused]  to  carry  your  things?" 
We  cannot  undertake  to  say  that  this  ruling  operated  to  the 
prejudice  of  the  accused,  since  what  answer  was  expected  of  the 
witness  is  not  made  to  appear.    News  Co.  v.  Mencken,  115  Ga. 
1017,  42  S.  E.  Rep.  3G9.    l!^or  are  we  prepared  to  hold  that  in- 
jury resulting  from  refusing  to  allow  one  of  the  accused  to  make 
a  statement  of  "all  that  took  place  during  the  time  the  offense 
was  alleged  to  have  been  committed,  and  by  confining  him  to  a 
statement  of  just  what  he  did."    Wliat  he  desired,  but  was  not 
allowed,  to  state  to  the  jury,  should  have  been  fully  set  forth  in 
the  motion  for  a  new  trial,  iu  order  that  we  might  be  enabled  to 
pass  intelligently  upon  the  question  whether  or  not  the  trial 
judge  abused  his  discretion  in  the  premises. 
Judgment  affirmed. 

All  the  justices  concurring,  except  Lumpkin,  P.  J.,  absent. 
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GUNNING  V.  PEOPLE.  5(53 

Gunning  v.  People. 

86  111.  App,  174—32  Chi.  Legal  News,  323. 

Opinion  filed  December  19,  1899. 

Statutes:     General    and,    special    statutes— Statutory    construction— 

"Punishment"  defined. 

1.  A  statute  providing  punishment,  for  enumerated  or  particular  acts, 

takes  such  matters  out  of  the  operation  of  a  general  penal  stat- 
ute, covering  the  same  subject  generally. 

2.  A  statute  providing  for  a  fine  and  removal  from  office,  for  "any 

palpable  omission  of  duty"  on  part  of  a  public  officer,  is  not  oper- 
ative against  an  assessor,  when  there  is  another  act  defining  the 
duties  of  assessors  and  providing  punishment  for  neglect  of  such 
duties. 

3.  A  fine  "to  be  recovered  in  an  action  of  debt,  in  the  name  of  the 

people  of  the  State  of  Illinois"  is  a  punishment. 

4.  Where  a  word  is  used  several  times  in  the  same  chapter  of  a  stat- 

ute, "and  the  sense  in  which  it  is  used  clearly  appears  in  some 
sections,  that  may  materially  aid  in  determining  the  sense  in 
which  It  is  used  in  the  other  sections  of  the  same  chapter." 

Appellate  Court  of  Illinois,  First  District. 

Writ  of  error  to  the  Criminal  Court  of  Cook  County;  Hon. 
Thoodoro  Erentano,  Judge. 

Kichard  C.  Gunning  was  convicted  of  misfeasance  in  office. 
I  Je  versed. 

Edward  11.  Morris,  for  the  plaintiff  in  error. 

Charles  8.  Deneen,  State's  Attorney,  and  W.  M.  McEwen, 
Assistant  State's  Attorney,  for  the  State.  A.  8.  Trade,  of 
counsel. 
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p.  J.,  absent. 


Mr.  Presiding  Justice  Horton  delivered  the  opinion  of  the 
court. 

At  the  February  term,  1898,  the  grand  jury  of  Cook  County 
returned  an  indictment  containing  thirty  counts  against  plaint- 
iff in  error,  charging  him  with  palpable  omission  of  duty  in  his 
office  as  assessor  of  the  town  of  South  Chicago,  in  said  county. 

The  first  two  counts  in  the  indictment  charging  a  failure  to 
produce  assessment  books  before  the  town  board  of  review  were 
quashed.      A  motion  by  plaintiff  in  error  to  quash  the  other 
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counts  was  overruled  and  the  case  tried  by  a  jury  upon  tho  re- 
maining twenty-eight  counts.  Fourteen  of  these  counts  chargo 
a  palpable  omission  of  duty  on  the  part  of  plaintiff  in  error  in 
that  he,  as  a  member  of  the  town  board  of  review  of  the  to^vn  of 
South  Chicago,  wilfully  voted  in  tho  affirmative  to  adjourn  tlio 
said  board  of  review  sine  die,  and  by  so  voting  did  adjoui-n  said 
board  sine  die  before  it  had  passed  upon  and  heard  the  com- 
plaints filed  before  it.  The  remaining  counts  charged  that  ho 
was  guilty  of  a  palpable  omission  of  duty,  in  that  he  did  not, 
between  May  1,  1897,  and  July  1,  1897,  assess  all  of  the  prop- 
erty, real  and  personal,  subject  to  assessment  in  the  town  of 
South  Chicago. 

The  trial  resulted  in  a  verdict  finding  the  plaintiff  in  error 
guilty,  and  after  overruling  a  motion  for  a  new  trial  and  a  mo- 
tion in  arrest  of  judgment,  the  court  entered  judgment  on  the 
verdict  and  imposed  a  fine  of  two  thousand  dollars  upon  tho 
plaintiff  in  error,  to  reverse  which  he  sued  out  this  writ  of  error. 

All  of  the  counts  of  the  indictment  except  the  two  which  wcro 
quashed,  charge  a  violation  of  section  208,  chapter  38,  Revised 
Statutes,  being  the  Criminal  Code.  The  indictment,  conviction 
and  fine  are  under  this  section.  The  duties  or  acts  which  it  is 
alleged  the  defendant  did  not  perform  are  those  required  by 
sectior^.  70  and  86,  Revenue  Act  (Ch.  120).  Said  section  208 
of  the  Criminal  Code,  eliminating  that  part  not  applicable  to 
this  case,  is  as  follows : 

"Every  person  holding  any  public  office  (whether  State, 
county  or  municipal),  trust  or  employment,  who  shall  be  guilty 
of  any  palpable  omission  of  duty  ...  or  who  shall  bo 
guilty  of  wilful  amd  corrupt  oppression,  malfeasance  or  partial- 
ity, where  no  special  provision  shall  have  been  made  for  the 
punishment  thereof,  shall  be  fined  not  exceeding  $10,000  and 
may  be  removed  from  his  office,  trust  or  employment." 

Said  section  208  is  general  in  its  terms,  but  it  is  conceded  in 
the  printed  arguments  filed  herein  that  it  does  not  reach  such 
cases  as  this,  if  some  special  provision  has  been  made  to  cover 
the  offense  here  charged. 

Said  section  76  of  the  Revenue  Act  provides  that  assessors 
shall,  between  the  first  day  of  May  and  the  first  day  of  July  in 
each  year,  actually  view  and  determine,  as  near  as  may  be,  the 


III. 


GUNNING  V.  PEOPLK 


565 


actual  cash  value  of  each  lot  or  tract  of  land  listed  for  taxation, 
etc. 

Said  section  86  provides,  in  substance,  that  the  assessor,  clerk, 
and  supervisor  of  each  town  shall  meet  on  the  fourth  Monday 
of  June,  consider  complaints  as  to  assessments,  revise  and  cor- 
rect the  same,  and  adjourn  from  day  to  day  until  they  shall  have 
finished  the  hearing  of  all  cases  presented  to  them. 

The  indictment  charges  that  plaintiff  in  error  is  guilty  of  the 
offense  described  in  each  of  these  sections,  and  the  jury  found 
him  guilty.  The  Revenue  Act,  which  provides  the  duties  of  as- 
sessors, also  provides  certain  penalties  to  be  imposed  upon  offi- 
cials who  violate  its  provisions.  The  two  sections  applicable  to 
assessors  are  as  follows: 

§  287.  **If  any  officer  shall  fail  or  neglect  to  perform  any  of 
the  duties  required  of  him  by  this  act,  upon  being  requested  so 
to  do  by  any  person  interested  in  the  matter,  he  shall  be  liable 
to  a  fine  of  not  less  than  $10,  nor  more  than  $500,  to  be  recov- 
ered in  an  action  of  debt  in  the  Circuit  Court  of  the  proper 
county,  and  may  bo  removed  from  ofiice  at  the  discretion  of  the 
court,  and  any  officer  who  shall  knowingly  violate  any  of  the 
provisions  of  this  act  shall  be  liable  to  a  fine  of  not  less  than 
$10  nor  more  than  $1,000,  to  be  recovered  in  an  action  of  debt, 
in  the  name  of  the  People  of  the  State  of  Illinois,  in  any  court 
having  jurisdiction,  and  may  be  removed  from  ofiice,  at  the  dis- 
cretion of  the  court,  and  said  fines,  wdien  recovered,  shall  be  paid 
into  the  county  treasury." 

§  288.  "Every  county  clerk,  assessor,  collector  or  other  officer, 
who  shall  in  any  case  refuse  or  knowingly  neglect  to  perform 
any  duty  enjoined  upon  him  by  this  act,  or  who  shall  consent  to 
or  connive  at  any  evasion  of  its  provisions,  whereby  any  pro- 
ceeding required  by  this  act  shall  be  prevented  or  hindered,  or 
whereby  any  property  required  to  be  listed  for  taxation  shall  be 
unlawfully  exempted,  or  the  same  be  entered  upon  the  tax  list 
at  less  than  its  fair  cash  value,  shall,  for  every  such  offense,  neg- 
lect or  refusal,  be  liable,  on  the  complaint  of  any  person,  for 
double  the  amount  of  the  loss  or  damage  caused  thereby,  to  be 
recovered  in  an  action  of  debt,  in  the  name  of  the  People  of  the 
State  of  Illinois,  in  any  court  having  jurisdiction,  and  may  be 
removed  from  his  oflSce,  at  the  discretion  of  the  court." 
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If  in  the  two  sections  last  quoted  there  is  "special  provision" 
for  the  "punishment"  of  an  assessor,  within  the  meaning  of  tlio 
terms  used  in  said  section  208  for  the  offense  detailed  in  this 
indictment,  then  this  conviction  of  plaintiff  in  error  cannot  bo 
sustained.  Or,  in  other  words,  would  the  imposition  of  a  fino 
and  the  removal  from  office,  under  the  provisions  of  said  two 
sections,  or  either  one  of  them,  be  "punishment"  in  the  souse  in 
which  that  word  is  used  in  said  section  208  of  the  Criminal 
Code? 

In  the  printed  argument  filed  in  behalf  of  the  defendant  in 
error  it  is  contended  that  plaintiff  in  error  could  not  have  been 
successfully  prosecuted  under  the  first  part  if  said  section  287, 
which  is  there  quoted,  nor  under  said  section  288.  Jjut  tlicrc  is 
in  such  printed  argument  no  reference  to,  or  discussion  of,  tbo 
last  part  of  said  section  287.  That  shoidd  be  construed  as  being 
as  separate  and  distinct  from  the  first  part  of  the  section  as 
though  it  was  a  separate  section. 

"Punishment,"  as  defined  in  the  Century  Dictionary,  is 
"pain,  suffering,  loss,  confinement  or  other  penalty  inflicted  on 
a  person  for  a  crime  or  offense,  by  the  authority  to  wliich  the 
offender  is  subject ;  a  penalty  imposed  in  the  enforcement  or  ap- 
plication of  law." 

The  same  authority  defines  "Penalty"  to  bo  "suffering;,  in 
person  or  property,  as  a  punishment  annexed  by  law  or  judicial 
decision  to  a  violation  of  law." 

See,  also,  Bouvier's  Law  Dictionary;  Potter's  Dwarris  on 
Statutes,  p.  74;  Anderson's  Die.  of  Law,  763;  4  Blackstono,  7; 
Wolvorton  v.  Tatjhr,  132  111.  197,  20G;  State  v.  Smith,  7  Conn. 
430. 

In  Huntington  v.  Attrill,  146  U.  S.  657,  667,  it  is  stated,  that 
"strictly  and  primarily,  they  (the  words  'penal'  and  'penalty') 
denote  punishment,  whether  corporal  or  pecuniary,  imposed  and 
enforced  by  the  State,  for  a  crime  or  offense  against  its  laws." 
United  States  v.  Beislnger,  128  TJ.  S.  398,  402;  United  States 
V.  Chouteau,  102  U.  S.  603,  611. 

When  a  word,  which  may  in  its  application  have  difl'ercnt 
meanings,  is  used  in  a  statute,  the  sense  in  which  such  word  is 
used  by  the  Legislature  should  control  in  construing  and  apply- 
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ing  such  statute.  Wliero  such  word  appears  several  times  in  tho 
same  chapter  of  the  statute,  and  tho  sense  in  which  it  is  usc<l 
clearly  appears  in  some  sections,  that  may  materially  aid  in  de- 
termining the  sense  in  which  it  is  used  in  other  sections  of  the 
same  chapter. 

The  word  "punishment"  is  used  many  times  in  said  Criminal 
Code.  Section  208b,  which,  with  said  section  208,  is  under  tho 
general  heading  of  "misconduct  of  officers,"  provides  that  an 
officer  guilty  of  fraud  in  the  expenditure  of  public  moneys  shall 
bo  "punished"  by  fine,  or  by  imprisonment,  or  by  both.  In 
some  sections  of  said  chapter  38  it  is  provided  that  "punish- 
ment" shall  be  by  fine  and  imprisonment,  as  in  sections  119, 
42o,  54n  and  120 — in  others  by  fine  and  imprisonment,  as  in 
sections  9e,  39m,  42h,  117-125b,  137c,  2G9d  and  292— and  in 
still  others  by  fine  only,  tho  same  as  in  said  sections  287  and 
288  of  the  Revenue  Act,  as  in  sections  9a,  9p,  9q,  5-il  and  2C9c. 

A  person  could  not  bo  lawfully  indicted  and  convicted  of  em- 
bezzlemont  under  said  section  208,  because  "special  provision" 
has  been  made  for  tho  "punishment"  of  that  offense.  But  cei*- 
tain  phases  of  embezzlement  may  be  punished  by  fine  only.  See 
sections  78  and  79  of  the  Criminal  Code. 

!N^either  can  it  bo  concluded  from  the  fact  that  the  fine  pro- 
vided for  in  said  sections  287  and  288  of  the  Rcvonuo  Act  are 
to  bo  recovered  "in  an  action  of  debt  in  the  name  of  tho  People 
of  die  State  of  Illinois,"  that  the  penalty  there  imposed  is  not 
"punishment"  within  the  meaning  of  that  word  as  used  in  said 
section  208  of  the  Criminal  Code.  Section  209d  of  the  Crim- 
inal Code  provides  that  certain  officers  shall  be  punished  by  fine. 
Section  209g  provides  that  such  fine  may  be  recovered  in  an  ac- 
tion of  debt  in  the  name  of  the  People  in  the  same  words  used 
in  said  sections  of  the  Revenue  Act. 

Again,  said  sections  287  and  288  of  the  Revenue  Act  provide 
that  for  the  offenses  there  described  a  person  found  g^lilty  may 
bo  removed  from  office.  That  is  punishment.  Cummings  v. 
State  of  Missouri,  4  Wallace,  277. 

In  tho  Missouri  Case  a  Roman  Catholic  priest  was  indicted 
and  convicted  in  a  ^Missouri  State  court  for  teaching  and  preach- 
ing without  having  first  taken  an  oath  prescribed  by  the  Consti- 
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tution  of  that  Stato.  That  was  hold  by  the  Supreme  Court  of 
the  United  States  to  conatitute  punishment.  (See  p.  320,  et 
acq.) 

The  penalties  which  might  bo  imposed  under  said  sections 
287  and  288  of  the  Rovonuo  Act,  constitute  "punishment"  in 
the  sonso  in  which  that  word  is  used  in  section  208  of  the  Crim- 
inal Code.  The  indictment  and  conviction  of  plaintiflF  in  error 
under  said  section  208  is  erroneous. 

Section  74  of  the  Criminal  Code  provides  that  "Whoever 
onibt'/zles  .  .  .  shall  be  doomed  guilty  of  larceny."  Sec- 
tion 70  of  that  chai)ter  provides  that  "If  any  .  .  .  con- 
stable .  .  .  shall  fail  or  refuse  to  pay  over  any  money  col- 
locte<l  by  him  ...  ho  shall  bo  fined  ...  or  confined 
in  tho  county  jail,"  etc. 

In  Stoker  V.  People,  114  111.  320,  said  Stoker  had  been  in- 
dicted and  convicted  under  said  section  74.  There  was  no  pro- 
vision in  that  section,  as  there  is  in  said  section  208,  relating  to 
"special  provisions  .  .  .  for  the  punishment"  of  a  guilty 
party,  and  yet  tho  Supreme  Court  says  (p.  324) :  "It  is  tnie 
that  tho  word  'whoever,'  used  in  section  74,  has  a  broad  and 
couipreliensivo  moaning,  but  at  the  same  tin)0  it  is  unreasonable 
to  believo  that  the  Legislature  intended  that  a  constable  should 
bo  prosecuted  under  both  sections  of  tho  statute."  Tho  judg- 
ment in  Uiat  case  w^s  therefore  reversed  and  the  cause  re- 
manded. 

There  can  bo  no  doubt  of  the  fact  that  the  defendant  in  tho 
case  at  bar  was  liable  to  bo  prosecuted  and  convicted  under  the 
"special  provisions"  of  said  sections  287  and  288  of  tho  Revenue 
Act.  As  it  is  said  in  tho  Stoker  Case,  it  is  unreasonable  to  be- 
lieve that  the  Legislature  intentuul  that  an  assessor  should  bo 
pimished  under  said  sections  287  and  288,  and  also  under  said 
section  208  of  the  Criminal  Code.  Tho  reasoning  in  the  Stoker 
Case  is  conclusive  whon  applied  in  the  case  at  bar. 

For  the  reason  indicated,  the  judgment  of  the  Criminal 
Court  must  be  reversed  and  the  case  remanded. 


Notes  (by  J.  F.  G.). — Except  where  the  legislative  intent  is  mani- 
festly shown  to  the  contrary,  we  may  accept  not  only  as  axiomatic  but 
as  well  established,  the  following  rule: 

1.  Where  a  subject  is  legislated  upon  generally,  and  also  in  the  same 
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statute  special  provisions,  regulations  or  penalties  are  applied  to  par- 
ticular portions  of  that  subject,  the  special  provisions  control  as  to  all 
that  comes  within  their  range. 

2.  Where  there  is  a  statute  legislating  upon  a  subject  generally,  and 
also  another  statute  applying  specific  provisions  to  particular  portions 
of  that  subject,  the  latter  statute  governs  as  to  all  matters  coming  with- 
in its  terms. 

In  Bndllch  on  Interpretation  of  Statutes,  section  399,  the  author  says: 

"Where  there  is  In  the  same  statute  a  particular  enactment,  and  also 
a  general  one,  which.  In  Its  most  comprchcnslvo  sense,  would  Include 
what  is  embraced  in  the  former,  the  particular  enactment  must  bo 
operative,  and  the  general  enactment  must  be  taken  to  affect  only  such 
cases  within  Its  general  language  as  are  not  within  the  provisions  of 
tho  particular  enactment." 

As  announced  by  the  Supreme  Court  of  the  United  States.— In  United 
States  V.  Nix,  189  U.  S.  199,  23  Sup.  Ct.  Rep.  495,  47  L.  Ed.  775,  decided 
March  2,  1903,  in  the  course  of  the  opinion  the  court  said: 

"The  rule  of  statutory  construction  Is  well  settled  that  a  general  act 
is  not  to  be  construed  as  applying  to  cases  covered  by  a  prior  special 
act  upon  the  same  subject.  On  this  principle  we  held  In  Towncnd  v. 
Little.  109  U.  S.  504,  27  L.  Ed.  1012,  3  Sup.  Ct.  Rep.  357,  that  special 
and  general  statutory  provisions  may  subsist  together,  the  former  quali- 
fying the  latter.  See,  also,  Churchill  v.  Crease,  5  Blng.  177;  Magone 
V.  King.  2  C.  C.  A.  383,  1  U.  S.  App.  2G7,  51  Fed.  Rep.  525,  and  cases 
cited;  State  v.  Clarke,  25  N.  J.  L.  54. 

An  illustrative  case. — In  the  case  of  People  v.  Davis  et  al.,  30  Chi. 
Leg.  News,  212,  3  Chi.  Law  .Tour.  (Weekly),  75,  15  Nat.  Corp.  Rep.  841, 
57  Alb.  Law  Jour.  170,  decided  February  11,  1898,  Judge  Baker,  pre- 
siding in  the  Criminal  Court  of  Cook  County,  quashed  an  Indictment 
based  on  a  general  conspiracy  statute.  After  a  review  of  the  general 
law  pertaining  to  conspiracy,  showing  that  the  acts  complained  of  did 
not  In  fact  amount  to  conspiracy.  In  closing  the  opinion  he  said: 

"The  views  here  expressed  find  confirmation  in  the  following  pro- 
vision of  our  Criminal  Code,  section  158:  'If  any  two  or  more  persons 
shall  combine  for  the  purpose  of  depriving  the  owner  or  possessor  of 
I)roperty  of  Its  lawful  use  and  management,  or  of  preventing,  by  throats, 
siiggestions  of  danger  or  any  unlawful  means,  any  person  from  bolng 
employed  by,  or  obtaining  employment  from  any  such  owner  or  pos- 
sessor of  property  on  such  terms  as  the  parties  concerned  may  agree 
upon,  such  persons  so  offending  shall  be  fined  not  exceeding  $500,  or 
confined  In  the  county  jail  not  exceeding  six  months.'  for  under  well- 
settled  rules  of  construction  It  Is  but  reasonable  to  infer  that  the  Leg- 
islature in  adopting  section  158  as  a  section  of  the  act  of  which  sec- 
tion 4C  was  another  section,  intended  to  embody  in  section  158,  all 
matter  in  relation  to  interference  by  combination  and  agreement  be- 
tween employee  and  employer,  between  capital  and  Industry  which  it 
was  thought  proper  to  make  the  subject  of  a  special  criminal  law." 

The  case  of  People  v.  Davis  was  one  of  more  than  ordinary  interest, 
being  considered  a  test  case,  in  which  special  counsel  was  employed  for 
the  prosecution.    It  was  argued  both  orally  and  by  brief.    The  decision 
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was  made  by  a  judge  of  recognized  ability,  who  now  occupies  a  seat  in 
the  Appellate  Court. 

The  basis  for  this  doctrine. — In  construing  a  statute,  whenever  the 
intent  of  the  Legislature  can  be  ascertained,  from  the  same  or  other 
statutes,  such  legislative  intent  must  be  accepted.  Where  the  attention 
of  the  Legislature  is  centered  upon  a  particular  branch  or  phase  of  a 
subject,  and  legislation  is  had  upon  it,  it  must  be  presumed  that  the 
intention  of  the  I  '^gislature  is  more  clearly  expressed  as  to  that  branch 
or  phase  of  the  subject,  than  in  a  statute  where  the  entire  general  sub- 
ject is  considered  as  a  unit,  Lud  in  the  enactment  of  which,  some  of  its 
branches  or  phases  may  be  temporarily  overlooked.  Furthermore,  the 
Legislature  is  presumed  to  *ake  cognizance  of  all  existing  statutes,  en- 
acted within  the  same  legislative  jurisdiction,  and  unless  in  enacting 
a  law  applying  to  a,  subject  generally,  it  expressly  repeals  a  former  law 
applying  to  a  particular  branch  or  phase  of  the  subject,  such  former 
law  Is  considered  to  remain  the  same  as  though  re-enacted  as  an  ex- 
ception to,  or  a  special  provision  in  the  general  law;  unless  the  two 
statutes  are  clearly  Inconsistent  with  each  other.  This  last  proposi- 
tion was  passed  upon  in  Carpenter  v.  Russell,  —  Okl.  — ,  73  Pac.  Rep. 
930,  decided  September  10,  1903.  The  following  three  paragraphs  being 
the  syllabus  by  the  court: 

1.  All  appeals  from  the  probate  court,  when  exercising  its  jurisdic- 
tion in  purely  probate  matters,  must  be  to  the  district  court,  regardless 
of  whether  the  appeal  presents  a  question  of  law  only  or  both  questions 
of  law  and  fact. 

2.  Repeals  by  implication  are  not  favored,  and,  when  two  statutes 
covering  in  whole  or  in  part  the  same  matter  are  not  absolutely  irre- 
concilable, effect  should  be  given,  if  possible,  to  both. 

3.  A  general  act  is  not  to  be  construed  as  applying  to  cases  covered 
by  a  prior  special  act  on  the  same  subject. 

See,  also,  Ottawa  v.  Lasalle,  39  111.  339. 

Other  Illinois  authorities  on  the  general  doctrine. — C.  it-  N.  W.  R.  Co. 
V.  City  of  Chicago,  148  111.  141,  35  N.  E.  Rep.  881;  People  v.  Rose,  IfiG 
Til.  422,  47  N.  E.  Rep.  64;  Dahnke  V.  People,  168  111.  102,  48  N.  E.  Ren. 
137;  Cantrell  v.  Seaverns,  168  111.  165,  48  N.  E.  Rep.  186. 

Reasons  why  this  doctrine  should  apply  with  special  force  in  con- 
struing penal  statutes — 

No  person  shall  be  placed  twice  in  jeopardy  for  the  same  offense; 
therefore  a  criminal  prosecution  should  be  based  upon  the  statute 
which  best  fits  the  case,  so  that  a  conviction  or  acquittal  can  be  pleaded 
in  bar  of  later  prosecution. 

Penal  statutes  must  be  strictly  construed,  and  limited  to  the  matters 
and  penalties,  clearly  coming  within  their  provisions. 

Where  a  legislature  prescribes  a  penalty  for  a  particular  act  or  omis- 
sion, none  other  can  be  lawfully  imposed. 

It  may  sometimes  he  difficult  to  determine  which  of  two  or  more 
penal  statutes  apply  to  a  matter  then  under  consideration;  but  such 
fact,  does  not  give  to  the  prosecuting  attorney  the  right  to  proceed  at 
random  on  either.  To  permit  a  prosecuting  attorney  to  proceed  at 
will  under  either  statute  would  be  to  recognize  in  him  law  creating 
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powers,  and  subject  a  free  citizen  to  his  arbitrary  will.  The  power  to 
declare  what  acts  or  omissions  constitute  statutory  crimes,  and  to  pre- 
scribe penalties,  is  with  the  Legislature.  When  close  distinctions  are 
drawn  by  the  language  used  in  the  penal  statute,  such  distinctions  must 
be  recognized  by  the  courts;  for  no  man  should  be  convicted  unless  the 
matter  charged  be  within  the  letter  and  spirit  of  the  law.  Again,  if  a 
Legislature  carelessly  permits  penal  laws  to  be  so  interwoven  and  con- 
fused that  courts  are  unable  to  determine  which  statute  applies  in  a 
stated  case,  the  fault  is  with  the  legislative,  and  not  with  the  judicial 
branch  of  government.  Courts  should  administer  laws  as  they  find 
them  and  not  as  they  would  make  them. 

Spasmodic  legislation. — Special  legislation  is  often  prompted  by  pub- 
lic clamor  and  excitement.  A  public  wrong  may  occur  for  which  a 
remedy  at  law  is  ample;  but  a  sudden  demand  i,  made  for  enactment 
of  a  law  to  fit  the  case;  and  the  damagogue  of  element,  generally  so 
abundant  in  legislative  halls,  introduces  a  bill  for  a  new  statute,  writ- 
ten without  taking  into  consideration  existing  laws.  Thus,  duplicates 
or  triplicates  may  be  entered  on  the  statute  books,  rendering  no  addi- 
tional aid  to  the  public;  but  placing  the  law  in  a  state  of  confusion, 
and  burdening  the  courts  with  intricate  and  perplexing  questions, 
where  the  law  previously  was  clear  and  well  settled. 

A .  marked  instance  of  this  class  of  legislation  occurred  in  1877. 
Prompted  by  railroad  labor  troubles  of  that  time,  the  Illinois  Legisla- 
ture enacted  a  special  conspiracy  statute  as  a  remedy,  and  prescribed 
In  It  a  punishment  of  both  fine  and  imprisonment;  but  some  of  its  pro- 
visions so  closely  resemble  section  158  of  the  Criminal  Code  (supra) 
that  it  may  be  difficult  to  determine  which  statute  applies.  Here,  for 
the  same  kind  of  offense  one  statute  prescribes  fine  and  imprisonment, 
while  the  other  prescribes  fine  or  imprisonment. 

The  statute  books  of  Illinois  contain  not  less  than  nine  conspiracy 
statutes. 


Duffy  v.  People. 

197  111.  357—64  N.  E.  Rep.  308. 

Opinion  filed  June  19,  1902. 

Tmal:  Bias  of  the  trial  judge— Weight  of  the  evidence— Alibi. 

1.  If  the  chief  evidence  tending  to  connect  the  defendant  with  the 

crime  of  assault  Is  the  unsupported  testimony  of  the  prosecuting 
witness  that  he  identified  them  by  their  faces  and  voices,  the  con- 
viction cannot  be  sustained  where  the  defendants  and  four  other 
witnesses  testify  to  facts  which  prove  an  alibi. 

2.  In  a  trial  for  assault,  where  the  evidence  against  the  defendant  is 

slight,  it  Is  not  proper  for  the  Judge  to  put  his  personal  exper- 
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ience  in  another  case  of  assault  into  the  scales  against  defendants, 
and  to  refuse  to  allow  them  to  prove  that  the  place  where  the  al- 
leged assault  was  committed  was  a  public  one  and  that  there  were 
persons  within  hearing  and  seeing  distance. 
Duffy  V.  People,  98  111.  App.  34,  reversed. 

Appeal  from  the  Branch  Appellate  Court  for  the  First  Dis- 
trict- -heard  in  that  court  on  appeal  from  the  Criminal  Court 
of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presid- 
ing. 

Charles  B.  Stafford,  for  the  appellants. 
H.  J.  Hamlin,  Attorney  General,  and  Charles  S.  Dencen, 
State's  Attorney  (TV.  S.  Elliott,  Jr.,  of  counsel),  for  the  People. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  court. 

Appellants,  Patrick  Duffy  and  John  Kcim,  were  indicted  with 
one  Ole  Olson  in  the  Criminal  Court  of  Cook  County  for  an  al- 
leged assault  to  commit  bodily  injury  upon  one  Henry  Honi- 
burg.  A  jury  was  waived  by  the  defendants  Duffy  and  Kcim, 
and  the  issue  submitiod  to  the  court.  Olson  was  never  arrested. 
The  court  found  the  appcdlants  guilty,  and  sentenced  them  to  the 
coimty  jail,  each  for  the  term  of  ninety  days,  and  to  pay  a  fine 
of  $50  and  costs.  Appellants  appealed  to  the  Appellate  Court. 
There  the  judgment  was  affirmed,  and  the  defendants  Duffy 
and  Keim  bring  the  recoi'd  to  this  court  for  review. 

It  is  urged  that  the  finding  is  not  justified  by  the  evidence. 
The  testimony  of  the  complaining  witness,  Hornburg,  is  that  he 
was  proceeding  homeward  upon  a  South  Ilalsted  street  car  on 
the  evening  of  December  13,  1899;  that  as  he  was  about  to 
alight  therefrom,  near  Thirty-First  street,  Keim,  coming  from 
behind,  pushed  him  from  the  car,  jumped  after  him,  and  seized 
him,  and  that  while  Keim  was  thus  holding  him  the  dcfondnnt 
Duffy  came  up,  and  he,  together  with  Kcim,  assaulted  iho  pro 
secuting  witness  by  striking  him  upon  the  head  with  some  blunt 
instnunent;  that  during  this  time  Olson  was  standing  near,  iuid 
encouraging  them  in  their  acts.  Hornburg  testifies  that  during 
this  scuffle  he  was  able  to  see  the  parties  face  to  face,  and,  hav- 
ing been  acquainted  with  them  some  fourteen  or  fifteen  years, 
he  distinctly  recognized  them  as  the  three  defendants.  The 
main   question   raised   by   the   defendants   is   the  correctness 
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of  the  identification  by  Hornburg,  and  it  is  also  urged  that 
there  was  no  motive  for  the  assault  on  the  part  of  these  de- 
fendants, and  that  the  testimony  establishes  an  alibi  in  their 
behalf.  Homburg's  testimony  is  clear  and  positive  that  he 
identified  them,  not  only  by  their  faces,  but  by  their  voices  as 
■well.  The  testimony  of  Hornburg,  however,  is  the  only  evi- 
dence tending  to  show  that  these  defendants  were  at  the  place 
at  the  time  of  the  assault  or  that  they  were  in  any  way  con- 
nected with  it,  except  that  there  was  testimony  that,  when  Kcim 
was  arrested,  Shober  asked  him  Avhat  he  was  arrested  for,  and 
Keim  replied,  *'For  licking  Hornburg,"  and  that  Shober  then 

said,  ''You  ought  to  have  killed  the ,"  using  a 

vile  name.  "We  think  it  clear  from  the  evidence  that  the  assault 
took  place  in  the  evening,  between  5 :30  and  5 :40.  Both  Duflfy 
and  Keim  testified  positively  that  they  were  not  at  the  comer 
of  Thirty-First  and  Halsted  streets  at  the  time  of  the  alleged 
assault.  Keim  was  employed  on  the  13th  day  of  December  at 
9376  Ewing  avenue,  at  the  shops  of  the  Hibben  &  Hill  Com- 
pany, and  the  evidence  of  the  timekeeper  oi  that  company  was 
to  the  effect  that  Keim  was  at  the  shops  at  half-past  4  that  even- 
ing. Keim  testifies  that  at  25  minutes  to  5  that  evening,  hav- 
ing quit  work  about  5  minutes  previous  thereto,  he  left  the  shops 
in  company  with  Shober,  a  fellow  workman,  and  took  the  street 
car  at  Xinety-Socond  street  to  go  home.  Shober's  testimony 
agrees  with  that  of  Keim,  and  is  to  the  effect  that  he  was  on  the 
car  with  Keim  from  25  minutes  to  5  until  10  minutes  to  6  that 
evening,  when  Shober  left  the  car  at  Thirty -First  street  and 
Cottage  Grove  avenue,  about  two  miles  from  the  place  of  the 
assault.  Xathaniel  A^^lite,  a  lace  merchant  and  a  disinterested 
witness,  testified  that  Keim  arrived  home  in  the  neighborhood 
of  a  quarter  of  6  that  evening.  Duffy  testifies  that  he  was  em- 
ployed at  the  corner  of  Halsted  and  O'Xoil  streets,  about  ten 
blocks  from  the  place  of  the  assault;  that  he  quit  work  at  4:30 
on  that  day,  and  immediately  took  a  car,  in  company  with  John 
Morrison,  a  fellow  workman,  for  home ;  that  they  proceeded  to- 
gether on  the  O'Neil  street  car  until  they  reached  Fifty-Ninth 
street,  where  Morrison  got  off.  This  was  about  thirty-two 
blocks  from  the  scene  of  the  altercation.  This  point  was 
reached  at  about  5  or  10  minutes  a^'ter  5  o'clock.     Duffy  is  cor- 
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roborated  in  his  statement  thus  far  by  the  testimony  of  Morri- 
son. Duffy  testifies  that  he  then  proceeded  on  the  car  to  Sixty- 
Third  street,  at  which  point  he  took  a  Sixty-Third  street  car  to 
Stony  Island  avenue,  and  then  proceeded  to  his  home,  which  he 
reached  about  5  minutes  to  6  o'clock  that  evening.  As  to  Olson, 
he  was  not  apprehended  and  not  on  trial. 

The  chief  evidence  of  importance  in  the  record  to  implicate 
Keim  and  Duffy  in  the  assault  is  the  testimony  of  Hornburg. 
In  direct  contradiction  of  this  testimony,  both  the  defendant?, 
and  also  Hibben,  Shober,  AVliito  and  Morrison,  testify  that 
Keim  and  Duffy  were  not  at  the  place  of  the  assaiilt  at  the  time 
it  must  have  occurred.  The  defendants  had  been  friends  of 
Hornburg  for  many  years,  and  between  them  had  never  arisen 
a  word,  discussion,  or  feeling  of  any  character  other  than  that 
of  friendship  and  good  will.  While  it  is  true  the  evidence 
seems  to  show  there  were  labor  troiiblcs  then  existing  among 
the  boiler  makers  in  Chicago,  the  record  also  shows  that  the  de- 
fendants and  Hornburg,  though  boiler  maliers,  were  not  partici- 
pating therein,  and  that  all  were  engaged  at  their  trade,  without 
interest  or  connection  with  the  strike  then  in  progi'ess.  It  also 
seems,  from  the  evidence,  that,  at  the  time  Hornburg  was  as- 
saulted, Olson,  the  other  defendant,  was  in  the  Kingdom  of 
Norway,  or  at  any  rate  not  in  the  city  of  Chicago,  and  hence 
it  was  impossible  for  him  to  have  been  one  of  Hornburg's  as- 
sailants. 

To  sustain  this  conviction,  we  must  do  so  on  the  unsupported 
testimony  of  the  complaining  witness,  against  the  equally  em- 
phatic testimony  of  plaintiffs  in  error,  denying  that  they  had 
anything  to  do  with  the  assault,  or  that  they  were  even  at  or 
near  the  place  at  the  time  it  was  committed,  and  against  strong 
corroborating  testimony  of  several  reputable  witnesses  to  the 
effect  that  the  accused  could  not  have  been  present  at  the  assault. 
True,  the  presiding  judge,  who  heard  and  saw  the  witnesses 
testify,  had  better  opportunities  than  we  have  to  judge  of  their 
credibility ;  but  we  cannot,  on  the  record  before  us,  sustain  the 
conviction  on  that  ground.  We  fear  that  the  frame  of  mind  of 
the  learned  judge,  who  tried  the  case  without  a  jury,  was  not 
as  impartial  and  unbiased  as  it  should  have  been,  and  that  the 
-defendants  may  have  suffered  from  that  cause.    Hornburg  had 
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testified  that  at  the  time  of  the  assault  he  saw  a  man  standing 
in  a  drug  store  on  the  corner,  and  counsel  for  the  defendants 
asked  the  witness,  "Well,  is  there  any  other  store  about  there  ?" 
The  record  then  shows  the  f olloAving : 

The  Court:     Why,  what  do  you  ask  this  question  for? 

Mr.  Stafford:  Why,  just  simply  to  show  your  honor  that 
there  were  stores  around  there,  with  people  in  them. 

The  Court:    Yes? 

Mr.  Stafford:  And  his  statement  that  there  was  nobody  in 
the  mix-up  there,  and  excitement  ahd  assault — 

The  Court:    Yes? 

Mr.  Stafford:  That  those  people—  ISTone  of  them  that 
were  there  came  to  his  rescue. 

The  Court:  Why,  I  saw  that  assault  made  last  Saturday 
upon  those  people  at  the  corner  of  Fifth  avenue  and  Washing- 
ton street;  and  I  stood  there, — there  were  as  many  people  there 
as  there  are  in  this  court  room, — and  there  was  not  a  soul  that 
lifted  his  fingers  when  those  men  were  knocked  down.  I  saw 
it.  Whore  is  the  improbability  about  it?  I  saw  that.  Now, 
to  talk  about  the  improbability  of  nobody  raising  a  finger  is 
absurd.     Go  on. 

Mr.  Stafford:  It  is  also  improbable  that  if  those  people  saw 
ith— 

The  Court:  Go  on.  I  will  put  my  personal  experience  in 
those  matters  into  the  scales  here. 

The  personal  experience  of  the  judge  in  another  case  was  not 
a  proper  matter  to  put  in  the  scales  against  defendants,  and 
there  was  danger  that  innocent  men  might  bo  convicted  under 
the  influence  of  an  honest  indigiiatio)i  excited  by  the  personal 
observation  of  the  judge  of  another  assault  made  upon  peaceable 
men  without  any  justification.  Besides,  it  was  proper  to  prove 
on  behalf  of  the  accused  that  the  place  where  the  assault  was 
committed  was  a  public  one,  and  that  there  were  other  persons, 
few  or  many,  within  hearing  and  seeing  distance  at  the  time, 
as  bearing  upon  the  question  whether  the  defendants  did  in 
fact  commit  the  assault  or  not.  In  support  of  the  motion  for  a 
new  trial,  an  affidavit  was  made  by  one  James  E.  Dixon  that  he 
was  at  or  near  the  place  where  the  assault  was  committed,  and 
witnessed  it,  and  that  he  was  acquainted  with  the  defendants 
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and  with  Olson,  and  also  with  Homburg,  and  that  the  defend- 
ants, Keim,  Duffy,  and  Olson,  were  not  the  persons  who  com- 
mitted the  assault. 

After  a  full  consideration  of  the  case  as  disclosed  by  the  rec- 
ord, we  have  reached  the  conclusion  that  the  case  should  be  re- 
manded for  another  trial,  in  which  the  guilt  or  innocence  of  the 
plaintiffs  in  error  may  be  made  more  clearly  manifest. 

The  judgments  of  the  Appellate  and  Criminal  Courts  will  be 
reversed,  and  the  cause  remanded  to  the  Criminal  Court  for  an- 
other trial.     Reversed  and  remanded. 


People  v.  O'Hare. 

124  Mich.  515—83  N.  W.  Rep.  279. 

Decided  June  26,  1900, 

Tbial:*  Prejudicial  criticisms  of  defendant's  counsel  hy  presiding 
judge — Partisan  remarks  in  instructions  to  jury — Improper  evi- 
dence. 

1.  Severe  reflections  by  the  presiding  judge,  in  the  presence  of  the 

Jury,  on  the  defendant's  counsel,  for  failing  to  have  a  certain  wit- 
ness subpoenaed,  etc.,  held  to  be  reversible  error. 

2.  It  is  reversible  error  for  a  presiding  judge  to  make  a  partisan  argu- 

ment, while  instructing  the  jury. 

3.  It  is  error  to  admit  evidence  to  prove,  that  a  witness  was  a  street 

walker  and  had  such  reputation  among  police  officers. 

4.  It  was  reversible  error  to  prove  that  an  associate  of  defendant,  who 

was  not  a  witness,  had  on  one  occasion,  been  arrested. 

Error  to  Circuit  Court,  Bay  County ;  Hon.  Andrew  C.  Max- 
well, Judge. 

John  O'Hare,  convicted  of  burglary,  appeals.     Reversed. 

John  E.  Simonson,  for  the  appellant. 

Edward  E.  AnneJce,  Prosecuting  Attorney,  and  Lewis  P. 
Coumans,  Assistant  Prosecuting  Attorney,  for  the  people. 

HooKEE,  J.     The  defendant  was  convicted  of  burglary,  upon 
a  charge  of  breaking  and  entering  a  farmer's  bam  and  stealing 
*See  11  Am.  Crim.  Rep.  495  and  504-506. 
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a  double  harness.  The  outline  of  the  case  for  tlie  prosecutidu 
is  that  the  barn  door  was  found  open  in  the  morning,  and  the 
harness  gone.  The  yard  gate  was  open,  and  tracks  showing  that 
a  buggy  had  stood  near  by,  and  aftcnvards  gone  south,  were 
distinguishable.  The  respondent  and  his  companions  were 
shown  to  have  hired  a  buggy  in  Bay  City  that  night,  about  12 
midnight.  The  harness  was  found  in  possession  of  one  Sackles, 
south  of  Saginaw,  the  next  morning.  He  had  traded  a  horse 
for  it,  the  morning  that  it  was  missed,  to  Burkhardt  and  Wines, 
the  men  who  were  with  defendant  in  the  buggy.  The  defend- 
ant claimed  that  he  had  a  slight  acquaintance  with  one  Martin, 
and  that,  a  few  days  before  the  harness  was  stolen,  he  met  ^lar- 
tin,  who  told  him  that  he  had  a  harness  to  sell.  Defendant  had 
no  use  for  the  hai'ncss,  and  the  subject  dropped.  On  July  9th 
defendant  met  Wines,  who  told  him  of  a  man  Avho  would  trade 
a  horse  for  a  harness,  and  defendant  mentioned  his  talk  with 
Martin.  On  July  12th  defendant  again  saw  "Martin,  whf\ 
agi'ced  to  bring  the  harness  to  Burkhardt's  barber  shop  for  in- 
spection that  evening,  which  he  did  about  10  o'clock.  Defend- 
ant paid  Martin  $10  for  it,  $3  of  which  he  boiTOwed  from 
Burkhardt,  and  $2  from  a  young  woman  named  Ilattie  Smith. 
The  horse  and  buggy  were  then  hired,  and  iised  for  the  purpose 
of  getting  and  taking  the  harness  to  Saginaw  County,  where  it 
was  traded  for  the  horse.  Wines  was  taken  because  he  alone 
knew  where  to  find  the  man  with  whom  they  were  to  trade. 
This  horse  was  aftei'wards  sold  to  Boutell. 

Burkliardt,  Avho  had  been  previously  convicted,  was  sworn, 
and  testified  to  the  facts  claimed  by  the  defense.  Martin  was 
not  called  by  the  defense.  During  the  examination  of  Burk- 
hardt, the  following  colloquy  occurred : 

llie  Court:  You  have  had  the  services  of  the  sheriff  of  the 
county  at  your  disposal.  Why  haven't  you  brought  this  Mr. 
Martin  here  ? 

Mr.  Simonson:    We  have  endeavored  to  get  Mr.  Martin. 

The  Court:    Why  haven't  you  taken  a  subpoena  for  him  ? 

Mr.  Simonson:  We  sent  a  man  yesterday  to  try  to  find  out 
where  this  Mr.  Martin  was,  in  order  to  get  a  subpoena.  We 
took  the — 
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21ie  Court:  You  haven't  sent  the  sheriff  to  look  for  hiin  at 
all.  I  have  been  so  advised,  and  I  think  there  is  an  order  in 
the  case  that  the  witnesses  bo  subpoenaed  at  the  expense  of  the 
county. 

Mr.  Simonson:  Wo  take  an  exception  to  the  remarks  of  tlio 
court. 

The  Court:    It  looks  to  me  like  an  imposition  on  the  court. 

Mr.  Simonson:  We  take  an  exception  to  the  remarks  of  the 
court. 

The  Court:  Take  all  the  exceptions  you  are  a  mind  to.  Good 
faith  in  an  attorney  must  be  exacted  in  every  court  of  justice. 
I  cannot  allow  you  to  pick  up  or  look  after  a  straw  man  here,  in 
order  to  tempt  people  to  commit  perjury. 

Mr.  Simonson:  Wo  take  an  exception  to  the  remarks  of  the 
court. 

The  Court:  If  there  was  any  such  man  as  Mr.  ^[artin,  ho 
can  bo  produced  or  accounted  for.  You  have  had  the  assistnnco 
of  the  whole  State  of  Michigan  at  your  back  to  do  it,  without 
a  cent  of  costs. 

Mr.  Simonson:  We  take  an  exception  to  tho  remarks  of  the 
court. 

The  Court:  It  seems  to  mo  that  you  are  trifling  with  the 
court,  and  occupying  its  time  sillily  and  foolishly.  Not  only 
that,  but  you  are  encouraging  the  commission  of  a  crime.  If 
there  is  no  such  man  as  ^Martin,  then  the  testimony  is  all  false. 

Mr.  Simonson:  We  take  an  exception  to  the  remarks  of  the 
court.     Shall  I  go  on  with  the  witness  ? 

The  Court:    You  can  do  whatever  you  are  a  mind  to. 

Q.  You  came  back  after  you  took  Miss  Smith  home,  and  you 
found  Mr.  Daniels  and  CHare  in  front  of  your  place  ? 

A.  Yes. 

Q.  What  did  you  do  then,  and  what  conversation  did  yon 
have  ? 

A.  Mr.  Daniels  got  up  and  leaned  against  a  pole,  and  I  sat 
down,  and  we  were  talking,  and  I  says:  "I  believe  Mr.  Van- 
derbilt  has  an  opening  at  his  place,  and  a  dance.  I  ought  to  go 
out,  as  he  comes  to  my  place,  but  I  guess  I  won't  go.  It  will  be 
too  far  to  walk  back." 

The  Court:    Where  does  Mai-tin  live? 
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A.  I  couldn't  tell  you.  It  seems  to  mo  that  I  saw  the  maii 
once  or  twice  previous  to  that. 

The  Court:  You  told  us  on  the  other  trial  that  he  lived  up 
at  Portsmouth. 

A.  That  is  what  I  learned  from  a  man  in  the  jail. 

The  Court:  You  haven't  taken  any  subpoena  for  him  or  sent 
the  shoriif  after  him  ? 

A.  I  mentioned  it  to  tho  sheriff. 

Q,  You  mentioned  it  to  your  attorney  ? 

A.  Yes;  that  day  when  ho  came  in  I  told  Mr.  Anneke  about 
it.     Mr.  Anneke  was  the  first  one  I  mentioned  it  to. 

Q.  Why  didn't  Mr.  Simonson  send  for  him? 

A.  I  never  spoke  to  Mr.  Simonson. 

Q.  You  knew  he  was  a  necessary  and  material  witness? 

A.  Certainly,  we  would  like  to  have  him. 

The  Court:    But  you  made  no  effort  to  get  him? 

A.  I  couldn't  do  anything. 

The  Court:    You  could  ask  the  sheriff. 

A.  I  did  tell  the  sheriff  over  there. 

The  Court:  Instead  of  getting  a  man  that  "you  thought,  if  he 
existed,  and  would  toll  the  truth,  could  help  you  out  of  this 
scrape,  you  saw  fit,  both  of  you,  to  ransack  every  crib  and  bad 
place  there  is  here  to  get  some  witness  that  would  tell  a  lie.  It 
seems  to  me  that  has  been  the  practice,  instead  of  the  legitimate 
practice  of  the  law. 

Mr.  Simonson:  We  take  exception  to  the  remarks  of  the 
court. 

The  Court:  I  don't  think  a  lawyer  is  fit  to  practice  law  that 
would  be  guilty  of  such  a  practice  as  that. 

Mr.  Simonson:  We  take  an  exception  to  the  remark  of  the 
court. 

The  Court:    You  can  have  no  exception  here. 

Mr.  Simonson:    Shall  I  proceed  with  the  witness? 

The  Court:  There  is  an  order  of  the  court  assigning  you  to 
defend  this  man,  which  directed  the  sheriff  to  subpoena  all  of  his 
witnesses  at  the  expense  of  the  county. 

Mr.  Simonson:    How  could  I  know  what  Mr.  Martin — 

The  Court:  You  knew  the  importance  of  Mr.  Martin,  and 
that,  of  ail  things  in  the  world,  he  ought  to  be  produced. 
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Mr.  Simonson:  As  soon  as  I  was  appointed  I  directed  a  man 
to  go  up  there,  and  to  go  to  every  Martin  family  up  there,  aud 
find  out  who  he  was. 

The  Court:    Who  did  you  send  ? 

Mr.  Simonson:    John  L.  Averill. 

The  Court:    Why  didn't  you  send  the  sheriff? 

Mr.  Slmonsons  How  could  the  sheriff  go  and  subpoena  a  man 
until  he  knew  who  to  subpoena  pjid  where  he  was  ?  Suppose  I 
say,  "Go  and  get  Mr.  ^Martin.''  What  would  he  tell  me?  Ho 
would  say,  "\Vlio  is  Mr.  Martin,  and  where  does  he  live  ?" 

27te  Court:  I  cannot  have  this  class  of  work  done  here,  and 
I  won't  have  it. 

In  his  charge  the  court  alluded  to  the  subject  as  follows : 

"Now,  under  this  state  of  facts,  as  to  that  man  Martin,  I 
think  the  defendant  was  bound  to  produce  him  or  account  for 
him  if  he  could.  You  have  heard  the  testimony  of  the  dofeml- 
ant,  and  of  this  man  Hora,  and  of  this  girl,  and  of  his  accoiii- 
plice,  Burkliardt.  Horn  testified  that  he  saw  a  man  come  in  to 
the  Grand  Central  Hotel  and  speak  to  O'llaio,  and  that  final ',>' 
he  went  out  with  him  to  the  comer ;  looked  at  the  man  and  the 
harness.  He  had  a  very  small  horse.  Both  Burkhardt  ami 
O'Hare  testify  about  O'Hare  borrowing  the  money, — that  lie 
had  five  dollars,  Burkhardt  only  had  three,  and  that  they  bor- 
rowed these  two  dollars  of  the  girl  to  make  up  the  ten  dolliu*s 
that  he  wanted.  Xow,  gentlemen,  if  a  thirty-eight  dollar  har- 
ness was  offered  in  the  night  for  sale  for  ten  dollars,  a  prudent 
man  ought  to  be  on  his  guard  about  buying  it  He  ought  to  bo 
able  to  show,  if  he  bought  it,  that  the  transaction  was  honest  and 
free  from  suspicion.  You  have  heard  the  testimony  of  botli 
Durldiardt  and  the  defendant  here,  and  you  must  be  aware  of 
tlio  terrible  strain  and  temptation  they  are  under  to  controvert 
this  evidence  by  false  testimony,  if  false  testimony  will  do  them 
any  good.  As  to  the  relations  between  this  girl  and  this  Burk- 
hardt, she  testifies  that  he  was  her  lover,  and  they  were  engaged 
to  be  married.  A  wife  has  often  as  much  interest  for  her  hus- 
band as  the  husband  himself  can  have.  But  now  I  reach  a 
branch  of  the  case  which  I  think  I  ought  to  fully  submit  to  you. 
Last  Monday,  I  think  it  was,  Mr.  O'Hare  applied  to  the  court 
to  assign  him  counsel  and  means  to  procure  his  witnesses  with. 
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An  order  was  made  assigning  ^fr.  Sinionson  to  aid  him.  A 
similar  order  was  made  lluit  the  slioritl"  summon,  at  the  expense 
of  Bay  Count}',  all  the  witnesses  that  ho  might  need  in  his  de- 
fense. The  sheriff  is  an  officer  of  the  court  over  which  the 
court  has  absolute  control  about  the  service  of  papers,  and  the 
court  can  punish  him  for  contempt  for  any  violation  or  lack  of 
duty.  Simply  giving  the  name  of  a  witness  to  the  sheriff  was 
all  that  was  needed  in  order  to  secure  his  attendance  here  if  ho 
could  bo  found.  This  court  does  not  recognize  any  constable 
at  all,  exci'pt  as  the  sherilt'  may  employ  him  to  preserve  order  in 
the  court  room.  I  cannot  take  his  return  as  any  evidence,  as 
I  do  that  of  the  sheriff  or  deputy  sheriff.  He  has  no  business 
to  perform  any  service  of  this  court  except  the  solitary  duty  of 
attending  court  when  requested  by  the  sheriff.  Mr.  Averill, 
a  constable,  and  officer  not  recognized  by  the  Circuit  Court  cf 
this  county,  is  sent  out  by  ^Ir.  Sinionson  to  find  this  man.  He 
starts  out  at  three  o'clock  and  is  back  that  night.  He  takes  a 
city  directory  and  looks  over  four  or  five  names,  and  he  goes 
out  to  look  for  [Martin.  If  the  story  was  true  that  such  a  man 
existed,  did  he  or  his  attorney  avail  themselves  of  what  the  law 
had  placed  in  their  hands  in  order  to  get  him  here?  If  it  is 
not  so,  it  casts  a  very  black  shadow  over  this  defense.  You 
may  look  at  it  as  part  of  a  scheme  to  fabricate  a  defense,  to 
justify  it  by  perjiiiy,  and  force  it  through  by  an  immense  num- 
ber of  witnesses  swearing  falsely." 

The  witness  Hattie  Smith  corroborated  Burkhardt.  She 
was  interrogated  upon  cross-examination  as  to  her  relations 
with  Burkhardt,  and  denied  any  impropriety  in  them.  After- 
wards au  officer  was  permitted  to  testify  that  she  was  a  street 
Avalker,  and  had  such  a  reputation  among  the  police  officers,  and 
that  she  associated  and  roomed  with  another  woman,  not  a  wit- 
ness, of  bad  repute.  Wines  was  not  a  witness,  yet  a  witness 
was  permitted  to  testify  that  on  one  occasion  he  knew  of  his  be- 
ing arrested. 

The  course  taken  by  the  circuit  judge  cannot  be  approved. 
His  strictures  upon  counsel  were  excesive,  and  it  was  not  for 
him  to  make  a  partisan  argument  upon  the  failure  of  the  de- 
fendant to  produce  Martin.  Again,  it  was  error  to  admit  proof 
of  Hattie  Smith's  reputation,  and  of  Wines'  arrest.    The  judg- 
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ment  is  revorsod,  and  a  now  trinl  ordered,     a  no  otlior  justifc-i 
concurred. 

Note  (by  J.  F.  O.).— If  JikIrcb  wore  reminded  of  the  limits  of  tholr 
duties,  and  of  the  province  of  Jurorf  to  pass  upon  questions  of  fact,  by 
Instructions  presented  at  each  criminal  trial,  these  outbursts  of  ofUclous 
advice  to  Juries,  upon  questions  of  fact,  would  be  less  frr,iuent.  The 
writer  has  used  several  forms,  which  have  been  approved  by  the  trial 
judges  of  the  Criminal  Court  of  Cook  County.  One  of  them,  a  short 
form,  has  been  adopted  by  the  State's  Attorney's  office,  as  appears  l)y 
the  flies.  In  People  v.  Sullivan,  tried  at  the  December  Term,  1902,  of 
that  court.    It  Is  as  follows: 

In  the  giving  of  these  instructions,  it  is  the  intention  of  the  co\irt, 
simply  to  Instruct  the  Jury  as  to  the  law  applicable  to  the  case;  but  It 
is  not  the  intention  of  the  court  in  the  least  degrt  to  give  to  the  Jury 
any  opinion  as  to  whether  or  not  the  defendant  guilty  of  tho  of- 

fense charged  In  the  indictment;   or  to  express  pinion  as  to  tho 

weight  or  sufflclency  of  the  testimony,  or  as  to  tiiu  credibility  of  any 
witness.  It  is  the  duty  and  the  province  of  the  Jury  to  pass  upon  tho 
evidence,  which  has  been  introduced  in  the  cause,  and  to  dctcrniinc, 
what  facts  such  evidence  establishes;  and  on  such  quoRtlons,  the  jury 
is  not  to  depend  on  the  opinions  of  either  court  or  counsel,  if  any  opin- 
ions in  any  manner  appear,  either  from  court  or  counatl  during  tho 
progress  of  the  trial.  It  is  for  the  court  to  adviso  the  Jury  as  to  the 
law  applicable  to  the  case;  it  is  for  the  counsel  to  argue  the  case  as  to 
such  counsel  It  may  seem  proper;  but  it  is  for  the  Jury  to  determine 
from  the  evidence  what  facts  have  been  proven. 


Wilson  v.  Tpjrkitory. 

9  Okl.  331—60  Pac.  Rep.  112. 

Decided  February  7,  1900. 

Trial:*  Prejudicial  remarks  of  the  presiding  judge — Prosecuting  At- 
torney's comment  on  defendant's  failure  to  testify. 

1.  On  a  trial  for  murder,  remarks  made  by  the  Judge  during  the  prog- 

ress of  the  trial  affecting  the  character  and  credibility  of  a  wit- 
ness are  an  improper  invasion  or  infringement  of  the  province 
of  tl\c  Jury;  and,  when  it  appears  that  such  remarks  were  preju- 
dicltil  to  the  rights  of  the  defendant,  they  constitute  reversible 
error. 

2.  Where  vhe  counsel  on  behalf  of  the  Territory  in  his  closing  argu- 

ment to  the  Jury  uses  the  following  language:  "The  defendant 
claims  he  committed  the  act  of  killing  in  self-defense.    If  so,  why 

♦See  11  Am.  Crim.  Rep.  495  and  504-506. 
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did  he  not  come  on  the  witness  stand  and  mal<o  that  P^atoment?" 
held  to  be  prejudicial  error,  for  which  a  new  trial  must  be  granted 
on  motion  of  the  defendant. 
3.  Such  misconduct  by  the  counsel  for  the  prosecution  cannot  bo 
cured  or  remedied  by  the  withdrawal  of  tho  prejudicial  statomonts 
from  the  consideration  of  the  Jury  by  the  court,  and  admonlshhiK 
them  that  they  must  not  consider  the  same. 
(Syllabus  by  the  Court.) 

Error  to  District  Coiirt,  Blaino  County;  ITon.  John  C.  Tars- 
noy,  Judge. 

\VilHam  Wilson,  convicted  of  murder,  brings  error. 

F.  E.  GiUett,  P.  0.  Ca-<khj  and  Ed.  0.  Cassldy,  for  plaintiff 
in  error. 
J.  H.  Campbell,  County  Attorney,  for  the  Territory. 

ITainkr,  J.  Tlio  [daiutifT  in  ciTor  was  indicted  by  the  grand 
jury  of  Blaino  County  on  tlie  2Sth  day  of  Scptomier,  1S9S, 
charged  with  tho  crime  of  murder  of  one  Crate  Iludspath  in 
said  county  on  tho  17th  day  of  July  1898.  On  tho  3d  day  of 
October,  1898,  the  said  defendant  Avas  placed  upon  trial;  and 
on  the  5th  day  of  October  tho  jury  retui'ned  a  verdict  against 
the  defendant,  finding  him  guilty  of  manslaughter  in  the  sec- 
ond degree.  Motion  for  a  now  trial  was  duly  made,  overruled, 
and  exception  reversed  by  the  defendant.  On  the  6th  day  of 
October,  1898,  the  defendant  was  sentenced  to  imprisonment 
for  a  period  of  four  years  at  hard  labor  in  the  Territorial  Peni- 
tentiary at  Lansing,  Kan.  From  this  judgment  the  defendant 
appeals  to  this  court. 

The  plaintiif  in  error  seeks  to  reverse  the  case  upon  two  as- 
signments of  error:  (1)  Remarks  made  by  the  trial  court  in  tho 
presence  of  the  jni-y,  during  the  progi*ess  of  the  trial,  which 
were  prejudicial  to  the  rights  of  the  defendant;  and  (2)  mis- 
conduct of  one  of  the  counsel  on  behalf  of  the  Territory  in  the 
closing  argument  "of  the  case  to  the  jury. 

It  appears  from  the  record  that  one  Henry  Drennon  testified 
as  a  witness  on  behalf  of  the  defendant^  Wilson ;  and  on  cross- 
examination  by  the  county  attorney  the  following  questions 
were  asked,  and  answers  returned: 
Q.  What  is  your  business? 
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A.  I  am  a  brick  mason  by  trade. 

Q.  How  long  have  you  been  in  Geary? 

A.  I  was  there  about  two  months. 

Q.  What  had  you  been  doing  there  ? 

A.  Working  for  Mr.  Wagoner. 

After  Drennon  was  excused  as  a  witness,  Mr.  Wagoner,  the 
man  referred  to  in  the  testiniouy  of  Drennon,  Avas  called  as  a 
witness;  and  in  course  of  the  examination  the  following  ques- 
tions were  propounded  by  the  court,  and  answers  returned  by 
the  witness : 

Q.  By  the  Court:  Had  this  young  man  Drennon  been  work- 
ing for  you  ? 

A.  Yes,  sir. 

Q.  By  the  Court:  Wliat  was  he  doing? 

A.  He  dealt  craps  for  me. 

Q.  By  the  Court:   Is  that  what  you  call  bricklaying? 

A.  Xo,  sir;  I  never  said  that.    He  never  laid  bricks  for  mc. 

Q.  By  the  Court:  He  dealt  craps  for  you,  did  he? 

A.  Yes,  sir. 

Q.  By  the  Court:  How  long  has  that  been? 

A.  It  has  been  quite  a  while. 

Q.  By  the  Court:  At  Geary? 

A.  Yes,  sir. 

At  the  close  of  the  above  testimony,  Jack  Patterson  was 
called  as  a  witness  on  behalf  of  the  defendant;  but  before  he 
took  the  witness  stand  the  trial  judge,  in  the  presence  of  the 
jurv"^,  made  the  folloAving  remarks:  "Gentleuioii,  this  may  as 
well  bo  settled  here.  I  cannot  let  it  pass.  The  witness  Drennon 
has  wilfully  testified  to  a  falsehood,  intending  to  deceive  this 
jury  and  this  court."  Thereupon  ^Iv.  Cassidy,  counsel  for  the 
defendant,  stated  to  the  court:  "I  object  to  this  statement  in  the 
presence  of  the  jury,  and  except  to  the  statement  and  langutiiie 
used."  The  court  thereupon,  in  the  presence  of  the  jury,  fur- 
ther stated :  "This  witness  Drennon,  intending  to  give  the  court 
and  jury  to  understand  that  he  was  following  an  honorable  oc- 
cupation, stated  under  his  oath  that  he  was  a  brick  mason  by 
trade,  thereby  giving  weight  to  his  testimony,  when  in  fact  he 
was  a  gambler  by  occupation,  and  violating  the  law  by  running 
a  crap  table  for  Wagoner."    Thereupon  Mr.  Cassidy  again,  as 
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counsel  for  the  defendant,  made  the  following  objections:  "T 
protest  against  this  language  of  the  court,  and  except  to  it.  T 
want  to  have  a  record  made  of  this  proceeding,  which  is  preju- 
dicial to  my  client." 

By  the  Court:  This  court  will  not  permit  itself  and  its  pro- 
ceedings to  bo  imposed  upon  in  this  way. 

Bt/  Mr.  Cassidy:  ^May  it  please  the  court,  I  protest  and  ex- 
cept to  the  statements  of  this  court,  and  the  violent  manner  of 
tlic  court  in  making  them  in  the  presence  of  the  jury. 

By  the  Court:  If  you  want  a  record,  sir,  I  will  give  you  one. 
j\Ir.  Sherift',  arrest  this  witness,  Drennon,  and  bring  him  into 
court,  and  hold  him  in  your  custody  until  further  order  of  the 
court." 

And  thereupon  the  witness  Drennon  was  arrested  and  brought 
before  the  court,  when  further  proceedings  as  to  him  were  sus- 
pended until  the  following  morning,  when  the  witness  was  rep- 
rimanded by  the  court  and  released  from  custody. 

We  have  no  doubt  that  these  remarks  made  by  the  learned 
trial  judge  in  tae  presence  of  the  jury  were  highly  prejudicial 
to  the  rights  of  the  acciised.  Under  our  Code  of  Criminal  Pro- 
cedure, the  jury  are  the  exclusive  judges  of  the  weight  and 
credibility  to  bo  given  to  the  testimony  of  a  witness.  And  there- 
fore such  remarks  made  by  the  trial  judge  in  the  course  of  the 
trial,  in  the  presence  of  the  juiy,  affecting  the  character  and 
credibility  of  a  witness,  are  an  improper  invasion  or  infringe- 
ment upon  the  province  of  the  jury,  and  constitute  prejudicial 
error,  which  requires  a  reversal  of  the  cause. 

Mr.  Thompson,  in  his  excellent  treatise  on  Trials  (section 
218),  says:  "Undoubtedly  any  remarks  of  the  presiding  judge, 
made  in  the  presence  of  the  jury,  which  have  a  tendency'  to 
prejudice  their  minds  agv'"st  the  unsuccessful  party,  will  af- 
ford ground  for  the  reversal  of  the  judgment." 

In  State  v.  Lucas,  33  Pac.  Rep.  538,  it  was  decided  by  the 
Supreme  Court  of  Oregon  that  a  remark  of  the  court  that  it 
does  not  follow,  because  a  woman  is  lewd,  that  her  veracity  is 
affected  thereby,  is  improper,  as  invading  the  province  of  the 
jury,  who  are  the  exclusive  judges  of  the  credibility  of  a  wit- 
ness. 

In  McMinn  v.  Whelan,  27  Cal.  319,  a  witness  on  cross-exam- 
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ination  was  interrogated  in  respect  to  her  business  and  resi- 
dence. Objection  was  made  to  this  course  of  examination.  Tho 
conrt  overruled  the  objection,  at  the  same  time  remarking  that 
the  witness  was  a  woman  of  respectability.  The  appellant  in- 
sisted that  the  remark  of  the  judge  was  an  irregularity  of  sufli- 
cient  magnitude  to  authorize  the  reversal  of  the  judgment  of 
the  court  below.  Mr.  Justice  Currey,  in  delivering  the  opinion 
of  tho  court  upon  this  question,  said :  "From  the  high  and  au- 
thoritative position  of  a  judge  presiding  at  a  trial  before  a  jury, 
his  influence  with  them  is  of  vast^cxtcnt,  and  he  has  it  in  his 
poAver,  by  words  or  actions,  or  both,  to  materially  prejudice  the 
rights  and  interests  of  one  cr  the  other  of  the  parties.  By 
words  or  conduct  he  may,  on  the  one  hand,  support  the  char- 
acter or  testimony  of  a  witness;  or,  on  tho  other  hand,  may  de- 
stroy the  same,  in  tho  estimation  of  tho  jury;  and  thus  his  per- 
sonal and  official  influence  is  exerted  to  the  unfair  advantaac 
of  one  of  the  pai'tie^s,  with  the  corresponding  detriment  to  tho 
cause  of  tho  other." 

In  Garner  v.  State,  9  South.  Eep.  835,  it  was  held  by  tlic  Su- 
preme Court  of  Florida  "that  remarks  made  by  the  judge,  in 
the  course  of  a  trial,  as  to  the  credibility  of  witnesses,  or  tho 
weight  of  relevant  evidence,  liowevcr  inadvertently  such  re- 
marks may  bo  made,  are  the  subject  of  exception  and  assign- 
ment as  error  Iiv  tlio  party  to  whom  they  seem  to  be  projudicinl, 
and  are  ground  for  reversing  a  judgiiiont.  The  policy  of  our 
jurisprudence  is  that  the  jury  shall  decide  all  such  questions, 
entirely  liberated  from  the  influence  of  the  impressions  of  the 
judge  as  to  them." 

In  Eoherson  v.  State,  2-4  South.  Rep.  474,  the  Supreme 
Court  of  Florida  also  held  that  remarks  of  the  judge,  during 
tho  triid,  as  to  the  credibility  of  a  witness,  or  as  to  the  weight 
of  any  evidence  relevant  to  the  issue,  are  an  improper  assump- 
tion of,  or  infringement  upon,  the  province  of  the  jury,  and, 
when  dnly  excei)tcd  to  by  the  party  injured,  they  may  bo  as- 
;vigned  as  error,  and  constitute  grounds  for  reversal. 

In  Pcopte  V.  Hare,  24  N.  W.  Rep.  843,  it  was  held  by  the 
Supreme  Court  of  ^lichigan  that  comments  by  the  judge,  in 
the  hearing  of  the  jiiry,  on  the  evidence  introduced  or  about  to 
be  introduced,  and  giving  expression  of  his  opinion  of  the  same, 
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and  which  may  tend  to  influence  their  conclusions,  or  the  weight 
given  to  such  vjvidence,  is  error. 

In  People  v.  Hull,  49  11.  W.  Rep.  288,  it  was  held  by  the  Su- 
preme Court  of  Michigan  that  where  the  manner  of  examining 
a  witness  by  tho  court  was  objected  to  by  the  defendant,  and 
the  court  said,  "I  want  all  the  facts  in  tho  case,"  and  defend- 
ant claimed  that  the  court's  tone  and  manner  were  hostile  to 
him,  it  was  error  for  the  court  to  remark,  "If  so,  it  is  because 
tho  facts  may  bo  prejudicial  to  you  if  they  come  out,"  especially 
where  tho  court  afterwards  examines  the  witness  at  length. 

It  is  next  contended  by  the  plaintiff  in  error  that  the  court 
erred  in  refusing  to  grant  a  new  trial  for  tho  reason  that  the 
counsel  for  the  prosecution,  in  his  closing  argument,  made  a 
statement  which  was  prejudicial  to  the  rights  of  the  accused. 
It  appears  from  the  record  tluit  the  counsel  for  the  prosecution, 
in  his  closing  argument  to  the  jury,  commented  upon  the  fact 
that  the  defendant  did  not  take  the  witness  stand  in  his  own 
behalf.  The  langiuige  is  as  follows:  "The  defendant  claims 
he  committed  tho  act  of  killing  in  self-defense.  If  so,  why  did 
ho  not  come  on  tho  witness  stand  and  make  that  statement?" 

This  remark  of  the  counsel  for  the  prosecution  was  a  plain 
violation  of  section  520G  of  our  Criminal  Code,  which  provides 
as  follows :  "In  the  trial  of  all  indictments,  informations,  com- 
plaints and  other  proceedings  against  persons  charged  with  tho 
commission  of  a  crime,  offenses  and  misdemeanors  before  any 
court  or  committing  magistrate  in  this  territory,  the  person 
charged  shall  at  his  own  request,  but  not  otherwise,  be  a  com- 
petent witness,  and  his  failure  to  mal^e  such  request  shall  not 
create  any  presumption  against  him,  nor  bo  mentioned  on  the 
trial;  if  commented  upon  by  counsel  it  shall  be  ground  for  a 
new  trial." 

Wo  think  that  this  provision  of  our  Criminal  Code  is  manda- 
tory, and  leaves  no  discretion  in  the  trial  court  to  refuse  to 
gi-ant  a  new  trial  upon  the  application  of  the  defendant. 
Neither  do  we  think  that  such  highly-prejudicial  remarks  by 
tho  prosecuting  officer  can  be  cured  or  remedied  by  the  with- 
drawal of  tho  statements  from  the  consideration  of  the  jury 
by  the  court,  and  admonishing  them  that  they  must  not  ocn- 
sidor  the  same.    State  v.  Boyd  (Kan.  App.),  48  Pac.  Rep.  998 ; 
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State  V.  Tennison,  42  Kan.  332,  22  Pac.  Eep.  429;  Stale  v. 
Batch,  31  Kan.  465,  2  Pac.  Eep.  609. 

In  State  v.  Balchj  Mr.  Justice  Valentine,  in  delivering  tlio 
opinion  of  the  court,  said :  "Nor  can  the  principle  be  tolerated 
that  convictions  for  violated  law  may  be  procured  or  brought 
about  by  the  inauguration  and  accomplishment  of  other  viola- 
tions of  the  law.  It  is  also  true  that  in  this  case  the  court  below 
instructed  the  jury  that  the  statement  made  by  the  county  at- 
torney should  not  be  alloAved  to  work  any  prejudice  to  the  rigliti 
or  interests  of  the  defendant.  But,  under  the  authorities,  the 
evil  done  by  such  an  infringement  of  the  law — an  infringe- 
ment of  the  law  by  the  prosecuting  officer  of  the  State — cannot 
be  remedied  or  cured  by  any  more  instruction  of  the  court. 
The  only  complete  remedy,  if  the  defendant  is  convicted,  is  to 
grant  a  new  trial  on  his  motion.  Of  course,  if  he  does  not  want 
the  new  trial,  or  does  not  make  a  motion  therefor,  he  should  be 
sentenced."  The  judgment  of  the  District  Court  is  therefore 
reversed,  and  the  cause  remanded,  with  direction  to  grant  a 
new  trial. 

x\ll  the  justices  concurring. 


Note  (by  J.  P.  G.). — It  may  be  that  the  witness  Drennon  Intended 
to  mislead  the  court  and  jury;  but  it  does  not  appear  from  the  testi- 
mony recited  in  the  opinion,  that  he  stated  that  he  worlied  at  his  trade 
for  Mr.  Wagoner.  In  answer  to  one  question  he  said:  "I  am  a  bricli 
mason  by  trade."  In  answer  to  the  question  what  he  had  been  doing 
at  Geary  he  answered:  "Working  for  Mr.  Wagoner,"  but  did  not  say 
that  he  was  working  for  Mr.  Wagoner  at  his  trade,  as  the  court  as- 
sumed in  his  remarks  in  the  presence  of  the  jury.  Again,  it  Is  worthy 
of  notice,  that  the  court  assumed  that  Mr.  Wagoner's  testimony  was 
true,  and  therefore,  that  Drennon's  testimony  was  false.  This  was 
clearly  an  unwarrantable  assumption  for  the  court  to  force  upon  tho 
jury.    It  was  for  the  jury  to  pass  upon  the  weight  of  the  testimony. 
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Leo  v.  State. 

63  Neb.  723—89  N.  W.  Rep.  303. 

Decided  February  6,  1902. 

Trial:  Examination  of  witnesses  ly  the  judge— Cross-examination  of 
defendant — Preju^'icial  error. 

1.  While  it  is  the  right  of  a  trial  judge  to  interrogate  witnesses,  when 

essential  to  the  administration  of  justice,  yet  the  practice  of  so 
doing,  except  when  absolutely  necessary,  should  be  discouraged. 
The  common-law  rule  conferring  arbitrary  power  upon  trial  judges 
has  been  so  far  modified  by  the  Code  as  to  greatly  limit  this  power, 
and  in  case  of  its  abuse  a  reviewing  court  would  not  hesitate  to 
give  a  new  trial  to  the  injured  party.  Fager  v.  State,  35  N.  W. 
195,  22  Neb.  332. 

2.  Held,  as  disclosed  by  the  record,  there  was  an  abuse  of  discretion 

by  the  trial  court  in  interrogating  different  witnesses  during  the 
trial  of  the  cause,  which  was  prejudicial  to  the  rights  of  the  de- 
fendant. 

3.  While  a  police  officer  was  on  the  witness  stand  in  behalf  of  the 

prosecution,  the  assistant  prosecutor,  after  an  objection  to  a  ques- 
tion propounded  to  the  witness,  stated:  "I  want  to  show  that  he 
[the  witness]  has  known  him  [the  accused]  a  long  time,  and  had 
him  under  observation  for  other  jobs;"  and  also,  on  the  cross- 
examination  of  the  accused,  who  testified  as  a  witness  in  his  own 
behalf,  asked  him:  "Have  you  ever  been  arrested  before?"  "Have 
you  ever  been  convicted  of  a  crime?"  "Isn't  it  a  fact,  Mr.  Leo,  that 
you  have  served  time  in  the  penitentiary  in  the  State  of  Ne- 
braska?" "Have  you  ever  been  convicted  of  a  crime,  and  sent  to 
the  State  penitentiary  at  Lincoln  as  a  punishment  for  that  crime?" 
"And  you  never  at  any  time  were  convicted  of  a  felony  and  sent 
to  the  State  penitentiary  of  the  State  of  Nebraska,  at  Lincoln?" — 
there  being  no  competent  evidence  of  any  prior  conviction  of  a 
felony.  Held,  such  action  was  unwarranted  and  prejudicial  to  the 
defendant's  substantial  rights,  for  which  a  new  trial  should  be 
granted. 

(Syllabus  by  the  Court.) 

Error  to  District  Court,  Douglas  County;  Baker,  Judge. 
James  J.  Loo,  convicted  of  robbery,  brings  error.    Eeversed. 

Jefferis  &  Hoiuell,  for  the  plaintiff  in  error. 
F.  N.  Prout,  Attorney  General,  and  Norris  Brown,  Deputy 
Attorney  General,  for  the  State. 

HoLcoMB,  J.     A  careful  penisal  of  the  record  of  the  prose- 
cution of  the  plaintiff  in  error  (defendant  below)  leads  to  the 
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conclusion  that  the  judgment  of  conviction  ought  not  to  ho  pci-- 
mitted  to  stand,  and  this  altogether  witliout  regard  to  the  incriis 
of  the  question  of  guilt  or  innocence  of  the  accused.  To  affirm 
the  judgment  does  violence  to  well  settled  and  recognized  rules 
of  practice  and  procedure  in  criminal  prosecutions,  and  estab- 
lishes a  precedent  that  would  he  in  violation  of  our  conception 
of  the  rights  of  every  individual  charged  with  crime,  and  safe- 
guards thrown  round  him  in  a  prosecution  for  the  commission 
of  such  crime.  The  defendant  is  charged  with  rohbery  from 
the  person,  by  putting  in  fear  and  intimidating  the  pereon 
robbed.  The  offense  for  which  he  was  prosecuted  is  commonly 
called  a  "hold  up;"  that  is,  by  threats  and  the  use  of  deadly 
weapons  money  was  charged  to  have  been  taken  from  the  cash 
drawer  of  a  saloon  in  Omalia  from  and  in  the  presence  of  the 
proprietor.  Two  others,  patrons  of  the  saloon,  were  also  in  tlic 
room  at  the  time  of  the  robbery.  The  defense  interposed  was 
an  alibi.  No  person  identified  the  accused,  save  the  prosecuting 
witness,  the  proprietor  of  the  saloon,  to  whom  the  accused  was 
a  stranger  prior  to  the  transaction,  but  wlio,  after  the  arrest, 
was  identified  by  the  witness  as  one  of  three  i)artie3  engaged  iu 
the  robbery.  The  other  two  witnesses  present  were  unable  to 
identify  him  as  one  of  the  actors.  Otherwise  the  evidence  was 
circumstantial.  The  accused  took  the  witness  stand  in  his  own 
behalf,  denied  that  he  was  at  the  place  where  the  crime  oc- 
curred, and  testified,  with  others,  that  lie  was  at  a  liotel  in 
South  Omaha,  some  three  or  four  miles  distant.  Strenuous 
complaint  is  made  because  of  the  manner  in  which  the  prosecu- 
tion at  the  trial  was  carried  on;  it  being  ai'gued  and  as-iignod 
as  error  that  the  trial  court  abused  its  discretion  in  interrogiit- 
ing  the  different  witnesses  during  the  trial  of  the  cause,  and 
that  the  assistant  prosecuting  attorney  was  guilty  of  irregular- 
ities and  miscondiict  prejudicial  to  the  rights  of  the  defeiulant, 
and  for  the  purjwse  of  unduly  influencing  the  jury  against  him, 
by  asking  the  accused,  while  a  witness  in  his  own  behalf,  in- 
competent ai-d  prejudicial  questions.  It  is  to  these  two  assign- 
ments of  error   hat  we  address  ourselves. 

In  a  bill  of  exceptions  containing  the  evidence,  and  covering 
some  140  pages,  on  over  30  pages  it  is  disclosed  that  the  exam- 
ination of  the  different  witnesses  by  counsel  for  the  State  and 
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defendant  was  interrupted  by  the  trial  court  for  the  purpose 
of  permitting  the  court  to  interrogate  the  witness  rcgai'ding 
the  matter  under  investigation.     At  different  times  the  ques- 
tions thus   asked  the  witnesses  by  the  court  were  objected 
to  by  defendant's  counsel,   and,   it  being  apparent  that  the 
questions  were  improper,  the  court  sustained  the  objections 
on  its  own  questions.     Other  objections  were  made  by  defend- 
ant's counsel  and  overruled.    The  questions  in  many  instances 
were  entirely  proper,  and  served  only  the  purpose  of  bringing 
out  the  truth,  and  conducing  to  a  clearer  understanding  of  the 
testimony  of  the  witness.    Their  tendency,  in  the  main,  was  not 
violative  of  any  of  the  proprieties  which  should  obtain;  were 
not  calculated  to  prejudice  the  defendant,  or  do  other  than 
bring  about  a  proper  administration  of  justice.    The  great  num- 
ber of  questions  thus  asked  the  different  witnesses  by  the  court 
wo  regard  as  in  itself  immaterial,  if  the  questions  were  of  such 
character  rvs  to  make  them  appear  to  be  essential  to  the  adminis- 
tration of  justice,  and  disclosed  no  leaning  on  the  pai-t  of  the 
presiding  judge  either  in  favor  of  or  against  the  defendant. 
"We  see  no  impropriety  in  a  trial  court  interrogating  witnesses 
regarding  a  fact  under  investigation,  when  the  tendency  is  only 
to  develop  the  truth,  and  is  calculated  in  no  wise  to  influence 
the  jury,  save  as  the  testimony  will  assist  them  to  arrive  at  a 
correct  conclusion  on  the  questions  of  fact  in  issue.     AVhere, 
however,  the  questions  are  of  such  character  as  to  induce  in  the 
minds  of  the  jixry  a  belief  that  the  court  is  of  the  opinion  the 
accused  is  guilty,  and  the  questions  are  propounded  for  the  pui*- 
pose  of  fastening  guilt  on  him,  such  procedure  would  be  clearly 
prejudicial  to  the  substantial  rights  of  the  defendant,  and  re- 
quire a  reversal  of  a  judgment  of  conviction  if  it  should  follow. 
In  some  few  instances  in  the  record  before  us  the  questions 
asked  by  the  court  are  far  more  appropriate  as  coming  from  a 
public  prosecutor,  and  had,  we  are  satisfied,  an  unfavorable  in- 
fluence Avith  the  jury  against  the  accused.    The  discretion  rest- 
ing with  the  trial  court  to  interrogate  witnesses  was  carried  to 
its  full  limit  and  beyond,  and  its  abuse  of  such  discretion  was 
evidently  prejudicial  to  the  rights  of  the  defendant,  rendering 
it  impossible  to  say  that  his  guilt  has  been  established  fairly, 
and  by  a  jury  uninfluenced  by  any  consideration  save  the  force 
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of  the  legitimate  evidence  in  the  cause  presented  to  them  for 
their  consideration.  The  siibject  in  hand  has  been  herctoforo 
considered  by  this  court  in  Fager  v.  States  22  Nob.  332,  35 
K  W.  Eep.  195,  where  it  is  held:  ''While  it  is  the  right  of  a 
trial  judge  to  interrogate  witnesses  when  essential  to  the  adminis- 
tration of  justice,  yet  the  practice  of  so  doing,  except  when  abso- 
lutely necessary,  should  be  discournged.  The  common-law  rulo 
conferring  arbitrary  power  upon  trial  judges  has  been  so  far 
modified  by  the  Code  as  to  greatly  limit  this  power,  and  in  case 
of  its  abuse  a  reviewing  court  would  not  hesitate  to  give  a  new 
trial  to  the  injured  party."  Says  Maxwell,  C.  J.,  in  a  concur- 
ring opinion:  "In  my  view,  our  statute  has  changed  the  com- 
mon law  so  far  as  to  practically  prohibit  the  presiding  judge 
from  examining  the  witnesses  in  whole  or  in  part  in  a  criminal 
case."  "A  trial  cannot  be  fair  and  impartial  if  the  judge  is 
permitted,  either  directly  or  indirectly,  to  express  an  opinion 
upon  the  facts.  His  opinion  necessarily  would  have  groat 
weight  with  the  jury,  and,  as  he  is  not  permitted  directly  to 
give  his  views  upon  the  facts,  ho  should  not  be  permitted  to  do 
so  indirectly,  either  by  his  conduct,  or  tlie  fonn  of  questions  to 
witnesses.  It  may  be  said  that  in  some  cases  it  would  be  im- 
possible to  convict  a  party  unless  the  judge  should  bring  his 
influence  to  bear  upon  the  jury.  Such  an  argument,  instead  of 
being  in  favor  of  the  practice,  is  directly  opposed  to  it.  Ordi- 
narily, if  the  facts  will  justify  the  jury  in  finding  a  verdict  of 
guilty,  the  probabilities  are  that  they  will  do  so.  If  the  testi- 
mony leaves  the  guilt  of  tlie  accused  in  doubt,  he  is  entitled  to 
the  benefit  of  that  doubt,  and  no  influence  outside  of  the  testi- 
mony should  be  brought  to  bear  upon  the  jury  to  induce  them 
to  overcome  such  doubt.  Otherwise  the  accused  will  bo  de- 
prived of  a  constitutional  guaranty — a  fair  trial — and  perhaps 
bo  unjustly  convicted."  While  the  opinion  expressed  by  the 
then  chief  justice  is  perhaps  stronger  than  is  warranted  by  any 
sound  principle  of  law  or  rule  of  practice,  or  necessary  for  the 
proper  administration  of  justice,  yet  it  but  emphasizes  the  wis- 
dom and  necessity  of  an  abundance  of  caution  on  the  part  of 
every  trial  judge  to  refrain  from  any  participation  in  the  trial 
of  a  criminal  case  which  could  be  construed  as  an  expression  of 
opinion  by  the  court,  and  thereby  unduly  and  unfavorably  in- 
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fluencing a  jury  as  triors  of  the  facts  involved  in  the  contro- 
versy. 

The  conduct  of  the  assistant  prosecuting  attorney  in  the  trial 
of  tho  case  does  not  appear  to  bo  in  conformity  with  law.  The 
result  of  the  acts  complained  of  was  prejudicial  to  the  defend- 
ant, and  denied  him  the  fair  and  imbiascd  consideration  of  the 
legitimate  evidence  by  the  jury  to  which  he  was  entitled.  Tho 
prosecution  appears  to  have  been  conducted  on  the  theory  that 
the  accused  was  a  hard  character,  which  fact  slunild  be  consid- 
ered by  tl:e  jury  in  determining  his  guilt  of  the  crime  charged. 
A  police  officer  was  on  tho  witness  stand,  and  was  asked  by  the 
prosecution  how  long  he  had  known  tho  accused.  The  question 
was  objected  to.  It  was  then  stated  by  the  prosecutor :  ''I  Avant 
to  show  that  he  [tho  witness]  has  known  him  [the  accused]  a 
long  time,  and  had  him  under  observation  for  other  jobs."  Ob- 
jections and  exceptions  were  taken  to  the  statement,  and  the 
jury  advised  by  the  court  to  disregard  the  remarks  by  the  prose- 
cuting attorney  as  to  what  ho  Avanted  to  prove.  WTiile  a  rea- 
sonable effort  was  made  by  the  court  to  cure  the  error,  wo  are 
not  sure  its  evil  effect  Avas  entirely  neutralized.  Tho  poisoned 
shaft  had  sped  its  way,  and  it  is  difficult  to  conceive  how  the 
jury  could  thereafter  have  been  oblivious  of  or  ignored  the  fact 
that  the  accused  was  a  suspicious  character,  and  under  police 
surveillance,  because  believed  to  be  engaged  in  the  perpetration 
of  ''other  jobs,"  or,  in  other  words,  in  the  commission  of  differ- 
ent crimes  which  are  constantly  occurring  in  metropolitan  cities, 
where  tho  vicious  and  criminally  inclined  are  wont  to  congre- 
gate The  statement,  without  reproof  from  the  court,  was 
highly  prejudicial,  and  most  damaging  to  the  character  of  tho 
defendant,  and  its  insidious  influences  were  set  in  motion  in  a 
way  Avholly  unauthorized.  A  mere  statement  to  disregard  tho 
remark  probably  fell  short  of  effecting  the  desired  object.  The 
statement  of  what  the  State  wanted  to  show  was,  in  effect,  an 
offer  to  prove  the  fact  stated,  with  the  means  of  doing  so  in  the 
person  of  the  police  officer  then  on  the  witness  stand,  and  in  the 
presence  of  the  jury.  Can  there  be  any  serious  doubt  in  tho 
mind  of  any  that,  with  the  scene  before  the  jury  as  then  enacted, 
the  statement  carried  conviction  as  to  the  truth  of  the  fact  of- 
fered to  be  proven?  And  probably  it  was  true,  but  whether 
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tnie  or  not  it  could  have  no  legitimate  bearing  on  the  question 
of  the  guilt  of  the  defendant  of  the  offense  then  being  investi- 
gated. It  rationally  follows  that  for  the  remaidor  of  the  trial 
the  minds  of  the  jury  were  poisoned  regarding  the  defendant. 
There  was  ever  before  them  and  held  up  to  their  view  the 
suggestion  that  the  accused  was  a  police  suspect,  gniilty  of  vari- 
ous crimes,  and  for  that  reason  it  was  more  probable  that  he 
was  guilty  of  the  one  charged.  In  Krum  v.  Slate,  19  Xeb.  72S, 
28  X.  W.  Rep.  278,  regarding  a  like  question,  it  is  pcrtinentlv 
observed  by  ]\raxwell,  C.  J. :  "In  St,  Louis  v.  Stale,  8  Xcb.  411, 
412,  1  N.  W.  Rep.  371,  where  an  improper  question  was  asked 
and  excluded,  this  court  refused  to  reverse  the  case  for  tliat 
cause  alone.  A  different  rule,  however,  may  obtain  where  there 
is  an  offer  of  evidence  which  is  clearly  inconijietent,  as  that  tlie 
defendant  has  committed  a  crime  other  than  that  with  which 
he  is  charged.  The  effect  of  such  an  offer  cannot  fail  to  be 
prejudicial  to  the  accused  on  the  minds  of  the  jury,  and  nothing 
that  the  court  can  say  Avill  entirely  olditeratc  the  effect.  Case- 
are  to  be  tried  upon  the  evidence,  and  the  guilt  of  the  accused 
determined  from  that  alone,  and  no  prosecuting  officer  should 
be  permitted  to  supply  its  place  with  prejudice."  Lcahij  c. 
State,  31  Xeb.  561,  48  N.  W.  Rep.  390,  was  a  prosecution 
where  the  accused  was  a  witness  in  his  own  behalf,  and  was 
asked  on  cross-examination  if  ho  had  not  been  guilty  of  attempt- 
ing to  commit  a  similar  crime  soon  after  the  time  of  the  one  ho 
was  being  tried  for;  the  prosecuting  officer,  when  objection  was 
made,  stating  that  it  was  intended  to  follow  the  matter  up,  ami 
show  that  such  was  the  case.  The  witness  had  been  summoned 
by  whom  it  was  expected  to  prove  such  fact,  and  in  explanation 
it  was  said  on  behalf  of  the  State  that,  in  the  opinion  of  the 
prosecutor,  he  had  the  right  to  show  such  fact.  It  was  held  that 
the  conduct  of  the  prosecutor  was  unwarranted  and  prejudicial 
to  the  accused.  In  a  civil  case  (Railroad  Co.  v.  Kellogg,  55 
Neb.  748,  76  !N".  W.  Rep.  462),  after  discussing  the  subject  as 
affecting  the  trial  of  civil  cases,  it  is  said  by  the  present  Chief 
Justice:  "We  do  not,  however,  wish  to  be  understood  as  hold- 
ing that  a  rebuke  from  the  court,  or  even  a  complete  retraction 
by  the  offending  counsel,  is  in  all  cases  of  this  kind  a  sovereign 
remedy.     If  the  transgression  be  flagrant — if  the  offensive  re- 
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mark  has  stricken  deep,  and  is  of  such  a  character  that  neither 
rebuke  nor  retraction  can  entirely  destroy  its  sinister  inllu- 
cnce — a  now  trial  should  Ix)  promptly  awarded,  regardless  of 
the  want  of  an  ol)jection  and  exception" — citing  Iron  Co.  v. 
Field  (Ala.),  10  South.  Hep.  53S;  IhiUnnl  v.  Uallvoad  Co., 
04  X.  II.  27,  5  Atl.  Hep.  838,  10  Am.  St.  Kep.  307 ;  Pai)cr  Co. 
V.  Banl'S,  15  Xeb.  20,  10  X.  W.  Kep.  833,  4S  Am.  Kop. 
334;  Live  Slock  Co.  v.  May,  51  Xeb.  474,  71  X.  W.  Rep.  07; 
Tucher  v.  Ilcnniler,  41  N.  II.  317;  Martin  v.  State,  03  .Miss. 
505,  50  Am.  Eep.  813;  Rudolph  v.  Landwerlcn,  08  Ind.  34. 

Were  the  statement  we  have  been  considering  the  only  act  in 
the  nature  of  misconduct  on  the  part  of  the  assistant  prosecutor, 
regarding  which  merited  criticism  can  be  urged,  we  would  hesi- 
tate before  holding  the  act  so  prejudicially  erroneous,  in  view 
of  the  court's  direction  to  the  jury  to  disregard  it,  as  to,  on  that 
ground  alone,  call  for  a  reversal  of  the  judginent.  This  state- 
ment made  while  a  police  officer  was  on  the  stand  as  a  witness 
on  behalf  of  the  State  appears  to  be  but  the  beginning  of  an 
effort,  probably  unintentional,  to  unduly  influence  the  jury- 
in  an  unauthorized  way.  In  the  cross-examination  of  the  ac- 
cused while  a  witness  for  himself,  several  questions  were  asked, 
of  a  K  ries  for  the  most  part  improper  and  incompetent,  and 
well  calculated  to  lead  tho  jury  astray,  and  to  deny  to  the  ac- 
cused the  same  treatment  as  a  witness  as  that  accorded  to  all 
other  witnesses.  In  several  questions  propounded  in  cross-exam- 
ination tho  accused  was  asked:  ''Have  you  ever  been  arrested 
Ijcforef  *'IIave  you  ever  been  convicted  of  a  crime?"  "Isn't 
it  a  fact,  Mr.  Leo,  that  you  have  served  time  in  the  peniten- 
tiary in  the  State  of  Xebraska?"  "Have  you  ever  been  con- 
victed of  a  crime,  and  sent  to  the  State  penitentiary  at  Lincoln 
as  a  punishment  for  that  crime?"  "And  you  never  at  any  time 
were  convicted  of  a  felony,  and  sent  to  the  State  penitentiary 
of  the  State  of  Nebraska,  at  Lincoln  ?"  Some  of  the  questions 
were  answered  in  the  negative,  and  some,  on  the  objections  of 
defendant's  counsel,  were  unanswered.  It  does  not  appear,  nor 
have  we  any  reason  to  believe,  that  the  defendant  had  ever  be- 
fore been  convicted  of  a  felony,  or  that  the  questions  were  asked 
under  the  provisions  of  section  338  of  the  Code,  providing  that 
a  witness  may  be  interrelated  as  to  his  previous  conviction  of 
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a  felony,  for  the  purpose  of  aflfocting  the  crotlibility  of  such 
witness.  We  are  warranted  in  assuming  this,  because  the  pros- 
ecution offered  no  competent  evidence  of  that  fact.  The  rec- 
ords showiii{j  such  conviction  must  have  been  accessible  to  the 
State,  and,  when  not  produced,  wo  can  only  infer  that  no  such 
record  was  in  existence;  and,  if  that  bo  true,  then  an  unfair  ad- 
vantage was  taken  of  the  accused  by  an  effort,  ostensil)ly  for  tlio 
purpose  of  laying  the  foundation  for  the  introduction  of  tho 
record  of  conviction,  to  ask  many  incompetent,  improper,  and 
prejudicial  questions,  which  could  have  no  other  ol)ject  than  to 
unduly  influence  tho  jury  to  defendant's  prejudice.  Tho  sec- 
tion referred  to  provides:  "A  witness  may  be  interrogated  as 
to  his  previous  conviction  of  a  felony.  But  no  other  proof  of 
siich  conviction  is  competent  except  the  record  thereof."  Tho 
scope  and  effect  of  this  section  is  to  allow  the  witiiv^'ss  to  be  in- 
terrogated as  to  whether  ho  has  before  been  convicted  of  a  fel- 
ony, calling  his  attention  thereto,  so  that  ho  may  make  admis- 
sion thereof,  or  the  introduction  of  the  record  of  such  convic- 
tion in  evidence.  Association  v.  Raxvlings,  GO  Neb.  379,  8:1 
X.  W.  Rep.  175.  It  is  not  contemplated  by  the  statute  that  an 
accused,  when  a  witness  in  his  own  behalf,  should  be  treated 
differently  from  other  witnesses,  or  that  the  statute  should  bo 
used  as  a  cover  to  ask  incompetent  or  improper  questions,  cal- 
culated to  prejudice  the  accused  before  the  jvy  by  whom  ho  is 
being  tried.  The  questions,  in  th(  wn-*  n  which  they  were  put 
to  the  defendant,  can  hardly  b  led  as  for  r^ny  other  pur- 

pose than  to  engender  in  the  m.  of  a  jury  tht  elief  Uiat  tho 
af'^-used  was  addicted  to  criminal  nets,  nud  had  been  guilty  of 
other  independent  and  distinct  offenses  lian  the  one  for  which 
he  was  being  tried.  This  could  serve  no  lawful  purpose  in  es- 
tablishing his  guilt  of  the  crime  charged,  and  must,  we  think, 
bo  regarded  so  unwarranted  as  to  amount  to  prejudicial  error. 
In  EllioU  V.  State,  34  Neb.  48,  51  N.  W.  Rep.  315,  it  is  said : 
''Such  cross-examination  is  highly  improper,  and  cannot  fiil  lo 
be  prejudicial.  A  prosecuting  officer,  in  his  zeal  to  enforce  the 
law,  must  not  forget  that  he  also  occupies  a  semijudicial  posi- 
tion, and  that  his  duty  requires  him  to  resort  to  no  question- 
able or  improper  means  to  secure  a  conviction.  .  .  .  The 
questions  quoted,  and  others  of  like  kind,  must  have  been  preju- 
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dicial to  the  nccuacd.  \\nicre  a  defendant  in  a  criminal  case 
otl'crs  himself  as  a  witness  on  his  own  Ijohalf,  ho  is  subject  to 
tho  same  rules  of  cross-oxumination  ns  other  witnesses,  and  it 
18  tlio  duty  of  tho  court  to  kcop  tlio  cross-o.xnmination  witliin 
the  law."  And  in  Marion  v.  Slide,  IG  Xcl).  350,  20  X.  W. 
Rep.  290,  it  is  held:  *'^^^len,  in  a  prosecution  for  murder,  th.> 
defendant  on  his  trial  becomes  a  witness  in  his  own  l)olialf,  it 
is  incompetent,  on  cross-exnmination,  for  tlie  pur[)(>se  of  affect- 
ing his  credibility  as  a  witness,  to  ask  him  if  lie  bad  not  pleaded 
guilty  to  a  penitentiary  offense  in  another  State;  tlio  entering 
of  a  plea  of  guilty  without  judgiiiciit  or  sentence  not  being  a 
conviction,  within  the  meaning  of  section  338  of  tho  Civil  Code 
of  Xobraska."  In  the  opinion  is  found  a  discussion  of  the 
meaning  of  the  words  "conviction  of  a  felony."  Says  the  Su- 
l)reme  Court  of  California:  ^'Equally  with  the  court,  the  dis- 
trict attorney,  as  tho  representative  of  law  and  justice,  should 
be  fair  and  impartial.  He  should  remember  that  it  is  not  his 
Hole  duty  to  convict,  and  that  to  use  his  official  position  to  ob- 
tain a  verdict  by  illegitimate  and  unfair  means  is  to  bring  his 
(iftico  and  the  courts  into  distrust."  People  v.  Lee  Chuch,  78 
Cal.  020,  20  Pac.  Rep.  723.  In  People  v.  Welh  (Cal.)  34  Pac. 
Rop.  1078,  tho  subject  is  exhaustively  discussed,  and  many  au- 
thorities cited  and  quoted  from,  establishing  the  rule  that,  when 
an  unfair  advantage  is  gained  over  an  accused  by  improper 
methods  of  practice  while  conducting  the  prosecution,  it  will 
bo  deemed  prejudicial,  and  a  ne^v  trial  granted.  At  the  close 
of  the  opinion  it  is  said:  "Therefore  the  credibility  of  appel- 
lant was  a  most  important  matter  in  the  case,  and  whatever 
tended  to  impair  that  credibility  was  material  in  the  highest 
degree;  and  that  the  conduct  of  tho  prosecuting  attorney  so 
tended  is  entirely  clear.  It  is  too  much  the  habit  of  prosecuting 
officers  to  assume  beforehand  that  a  defendant  is  guilty,  and 
then  expect  to  have  the  established  rules  of  evidence  twistetl, 
and  all  the  features  of  a  fair  trial  distorted,  in  order  to  secure 
a  conviction.  If  a  defendant  cannot  be  fairly  convicted,  he 
should  not  be  convicted  at  all,  and  to  hold  otherwise  would  be 
to  provide  ways  and  means  for  the  conviction  of  the  innocent." 
See,  also,  People  v.  Cahoon  (Mich.)  50  N.  W.  Rep.  384. 
The  series  of  questions  asked  the  accused  in  the  case  at  bar, 
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and  statements  made  by  the  assistant  prosecutor,  to  which  we 
have  adverted,  were  a  departure  from  legal  methods  whicli 
should  obtain  in  the  proseciition  of  those  charged  with  the  com- 
mission of  felonies,  and  prejudicial  to  his  rights,  preventing  a 
fair  and  impartial  trial,  such  as  he  is  lawfully  entitled  to ;  and 
because  of  which,  and  for  the  reasons  first  stated,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


11 


State  v.  Tayxok, 

7  Idaho,  134—61  Pac.  Rep.  288. 

Decided  May  19,  1900. 

Trial:  Prejudicial  remarks  by  presiding  judge. 

1.  Where,  on  the  trial  of  a  defendant  upon  a  charge  of  murder,  a  wit- 

ness testified  that  after  the  shooting,  and  when  the  defendant  was 
some  distance  from  the  house  where  the  shooting  took  place,  "he 
[the  defendant]  took  a  ihot  at  me  [the  witness],"  in  overruling 
an  objection  to  the  evidence  the  court  remarked  that  "the  object 
of  the  admission  of  that  testimony  is  to  show  the  character,  dis- 
position, and  action  of  th**  defendant  at  that  time,  as  being  evilly 
disposed  towards  some  jne."  Held,  that  both  the  admission  of 
the  testimony  and  the  remarks  of  the  court  were  error. 

2.  The  coroner,  being  upon  the  witness  stand,  was  asked  by  the  prose- 

cution if  he  held  an  inquest  over  the  deceased;  and,  the  question 
being  objected  to  by  defendant,  the  court  remarked,  in  sustaining 
the  objection:  "I  sustain  that.  There  was  nothing  mysterious 
about  it.  People  knew  who  shot  him.  A  coroner's  Inquest  is  only 
to  find  out  how  a  person  comes  to  his  death.  If  shown  otherwise, 
they  do  not  hold  one."  Held,  reversible  error. 
(Syllabus  by  the  Court.) 

Appoal  from  District  Court,  Shoshone  County;  Hon.  A.  E. 
^layhew,  Judge. 

Walter  Taylor,  convicted  of  manslaughter,  appeals.  Re- 
versed. 

W.  W.  Woods,  for  the  appellant. 

8.  II.  Hays,  Attorney  General,  for  the  State. 

Huston,  C.  J.  The  defendant  was  convicted  of  manslaugh- 
ter, and  appeals  from  the  judgment  of  conviction,  and  also  from 
the  order  of  the  court  denying  the  motion  for  a  now  trial. 
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Briefly  stated,  the  facts  in  the  case,  as  they  appear  from  the 
record,  are  about  as  follows:     The  defendant,  one  Barnhart, 
and  one  Mabel  Meade,  were  engaged  in  some  dispute  or  alterca- 
tion upon  the  porch  of  the  house  occupied  by  the  said  'Mahel 
Meade  as  a  house  of  prostitution,  in  the  to^vn  of  Wardner. 
While  this  altercation  was  going  on,  the  deceased  came  out  of 
the  house,  onto  the  porch,  and  engaged  in  the  controversy.     Al- 
most immediately  upon  the  appearance  of  deceased,  he  and 
1 5arnhart  engaged  in  what  is  termed  by  the  witness  a  "scuffle." 
They  clinched,  and  in  their  scuffle  they  passed  from  the  porch 
into  the  hall  of  the  house,  and  from  the  hall  into  the  front  room 
or  parlor;  and  as  they  passed  into  the  front  room  or  parlor  a 
shot  was  fired,  and  the  deceased  fell,  expiring  almost  instantly. 
When  deceased  and  Barnhart  passed  from  the  hall  into  the  front 
room,  they  were  clinched.     The  woman  !Mabel  Meade  testifie-. 
that  when  the  shot  was  fired  she  had  hold  of  Bamhart's  arm, 
and  that  he  and  deceased  were  clinched.     She  did  not  see  the 
defendant  after  the  scuffle  commenced  between  Barnhart  and 
deceased,  "until  she  saw  him  going  down  the  alley  after  the 
shooting."     The  only  other  person  in  the  room  at  the  time  of 
the  shootijig  was  the  woman  Susie  Wilson,  who  testifies  that  she 
did  not  see  the  defendant  at  all,  and  that,  had  he  been  in  the 
room,  she  must  have  seen  him.     The  physician  who  examined 
the  body  of  the  deceased  immediately  or  very  soon  after  the 
shooting  testifies  as  follows :     "I  could  dctei-mine  the  point  of 
entrance,  on  account  of  a  powder  stain  or  powder  mark  covering 
an  area  of,  perhaps,  two  inches  in  diameter.     The  hair  was 
singed  right  down  to  the  scalp,  showing  that  the  gun  was  in 
close  proximity  to  the  body  when  the  shot  was  fired.     Q.  De- 
scribe to  the  jury,  in  your  opinion,  how  far  the  gun  was  from 
the  head  of  Leroy.     A.  When  he  was  shot,  approximately,  T 
should  say  anywhere  from  two  to  six  feet."     Xo  witness  testi- 
fied to  seeing  tlie  defendant  inside  the  house  when  the  shooting 
took  place.     The  witness  Mabel  ]\Ieade  was  pevmitted,  over  the 
objection  of  defendant,  to  testify  that  after  the  shooting,  and 
while  defendant  was  going  from  the  house  down  an  alley,  he 
"took  a  shot  at  her."     Defendant's  counsel  moved  to  strike  out 
this  testimony,  which  motion  was  denied  by  the  court;  the  court 
saying,  ''The  object  of  the  admission  of  that  testimony  is  to 
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show  the  character,  disposition,  and  action  of  the  defendant  at 
the  time,  as  to  being  evilly  disposed  toward  some  one.  That  is 
the  proposition."     To  all  of  which  defendant  excepted. 

We  think  the  admission  of  this  testimony  was  error.  It  was 
not  admissible  as  a  part  of  the  res  gestce,  and  the  reason  given 
by  the  court  for  its  admission  is  still  more  erroneons.  In  the 
trial  of  a  criminal  case,  and  more  especially  one  in  which  the 
life  of  the  defendant  is  involved,  the  trial  court  cannot  be  too 
careful  in  refraining  from  any  act  or  expression  which  can 
possibly  tend  to  prejudice  the  case  of  the  defendant  with  tlio 
jury.  2  Thomp.  Trials,  §  2297;  People  v.  Buster,  53  Cal. 
C12 ;  People  v.  Williams,  17  Cal.  142. 

On  the  trial,  one  Hugh  France,  the  coroner,  and  the  physi- 
cian first  called  to  see  defendant  after  the  shooting,  testified 
as  follows: 

Q.  Did  you  hold  any  coroner's  jury  over  the  death  of  Ed. 
Leroy  ? 

A.  I  did  not. 

Q.  State  to  the  jury  wliy  you  did  not. 

Mr.  Evens  (counsel  for  defendant)  :  We  object  as  imma- 
terial, irrelevant,  no  part  of  the  res  gestae. 

The  Court:  I  sustain  that.  There  was  nothing  mysterious 
about  it.  People  knew  who  shot  him.  A  coroner's  inquest  is 
only  to  find  out  how  a  person  came  to  his  death.  If  known 
otherwise,  they  do  not  have  to  hold  one. 

To  the  above  remarks  of  the  court,  defendant  excepted. 

Thei-e  can  be  no  question  but  that  the  remarks  of  the  court 
were  not  only  improper,  but  were  manifestly  prejudicial  to  the 
defendant,  and  constitute  reversible  error.  We  cannot  agree 
Avith  the  attorney  general  in  his  contention  that  this  is  not  a 
proper  matter  to  be  brought  here  by  bill  of  exceptions.  It  was 
error, — prejudicial  error, — and  was  duly  excepted  to,  and  prop- 
erly embodied  in  the  bill  of  exceptions.  The  court  had  an  op- 
portunity to  direct  the  jury  not  to  regard  it,  but  did  not  do  so ; 
and,  even  if  ho  had,  the  error  would  not  have  been  cured 
thereby. 

The  witness  France  also  testified  that  while  defendant  was 
under  arrest,  and  shortly  after  the  shooting,  he  (witness)  heard 
defendant  say  that  "he  [defendant]  fired  the  shot  that  killed 
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Leroy  [the  deceased]."  This  is  the  only  direct  testimony  con- 
necting the  defendant  with  the  shooting.  The  only  witnesses 
present  in  the  room  at  the  time  the  shot  was  fired,  and  who 
testified  on  the  trial,  to  wit,  Mabel  Meade  and  Susie  Wilson, 
state  that  the  defendant  was  not  in  the  room  when  the  shot  was 
fired.  Inasmuch  as  the  cause  must  be  sent  back  for  a  new  trial, 
we  do  not  deem  it  necessai*y  to  consider  the  question  of  the  in- 
sufficiency of  the  evidence  to  support  the  verdict. 

We  have  carefully  examined  the  instructions  given  and  re- 
fused, and  we  cannot  say  that  any  substantial  error  appears 
therein.  Wliile  some  of  the  in3tructioi.s  asked  by  the  defend- 
ant, and  refused  by  the  court,  state  the  law  correctly,  we  think 
the  subject-matter  of  them  was  contained  in  the  instructions 
given  by  the  court.  The  judgment  of  the  District  Coux*t  is  re- 
versed, and  a  new  trial  ordered. 

Sui-T.ivAN,  J.,  concurs.  Quakles,  J.,  was  absent  at  the  hear- 
ing of  this  case,  on  account  of  sickness. 


Perry  v.  State. 

116  Ga.  850—43  S.  E.  Rep.  253. 

Decided  January  9,  1903. 

Trial:   Remarks  of  the  trial  judge  in  presence  of  jury— Suspending 
hearing,  to  receive  presentment  of  grand  jury. 

1.  It  is  not  error  to  refuse  to  grant  a  mistrial  on  account  of  remarlcs 

made  by  tiie  judge  in  tlie  presence  of  the  jury,  when  such  remarks 
are  not  applicable  to  the  case,  and  cannot,  in  any  view,  injuriously 
affect  the  rights  of  the  accused. 

2.  The  suspension  of  the  trial  of  a  criminal  case  to  receive  the  pre- 

sentments of  the  grand  jury  is  not  cause  for  a  mistrial  when  it  is 
not  shown  how  the  rights  of  the  accused  could  have  been  affected. 
This  is  especially  true  where  no  objection  was  made  at  the  time. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Court,  Whitfield  County;  Hon.  A.  W. 
Fite,  Judge. 

John  Perry,  convicted  of  murder,  brings  error.     Affirmed. 
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George  G.  Glenn  and  Jesse  A.  Glenn,  for  the  plaintiff  in 
error. 

F.  E.  Shumate,  Samuel  P.  Maddox,  Solicitor  General,  and 
John  C.  Hart,  Attorney  General,  for  the  State. 


- 


II 


Simmons,  C.  J.  This  case  presents  bnt  two  questions,  both 
arising  from  special  grounds  of  the  motion  for  new  trial. 
Perry,  the  plaintiff  in  error,  was  convicted  of  murder,  and  ex- 
cepted to  the  refusal  of  the  trial  judge  to  grant  a  new  trial. 
The  evidence  clearly  authorized  the  verdict.  Indeed,  counsel 
did  not  contend  that  this  was  not  so,  but  relied  upon  the  special 
grounds  just  refen-ed  to. 

1.  The  first  of  these  grounds  is  a  complaint  that  the  court 
erred  in  refusing  to  grant  a  mistrial.  At  the  conclusion  of  the 
evidence  the  jurors  were,  at  their  req\iest,  allowed  to  retire. 
During  their  absence  a  3'oung  man  was  allowed  to  enter  a  plea 
of  guilty  to  a  charge  of  carrying  concealed  weapons.  Before 
passing  sentence  upon  him,  the  court  said :  "Some  one  has  said 
that  none  but  cowards,  bullies,  and  foolish  boys  carry  concealed 
weapons.  I  don't  know  how  this  is,  but  I  think  your  father-in- 
law  ought  to  have  whipped  you  for  pointing  the  pistol  at  him. 
You  are  old  enough  to  know  better,  and  I  hope  you  have  learned 
something  by  experience,  and  will  not  come  before  me  again  on 
any  charge.  The  case  against  you  for  pointing  the  pistol  v.ill 
be  non  pros' d."  In  the  meantime  the  jurors  had  returned  to 
the  courtroom,  and  were  in  a  position  to  hear  these  remarks  of 
the  court.  Counsel  for  Perry  excepted  to  this  language  of  the 
court,  and  asked  for  a  mistrial  on  account  of  it.  The  court  over- 
ruled the  motion.  The  remarks  of  the  court  could  have  had  no 
effect  upon  Perry's  case.     Perry,  it  is  tnie,  had  shot  a  man 

'  with  a  pistol,  but  it  did  not  appear  that  this  pistol  had  ever  bocii 
concealed  by  him.  The  remarks  were  not  a]>plicable  to  his  case. 
Even  if  the  jury  had  not  been  upright  and  intelligent  men,  we 
cannot  see  how  they  could  have  applied  the  court's  remarks  to 
the  case  before  them,  or  have  acted  upon  such  remarks  to 
Perry's  prejudice. 

2.  The  other  special  ground  of  the  motion  for  new  trial  is 
that  during  the  progress  of  the  trial,  and  after  the  conchision  of 
the  evidence  and  the  argument,  the  court  suspended  the  trial. 
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sent  the  jurors  to  their  room,  and  received  the  presentments  of 
the  grand  jury  of  the  county.  This  is  assigned  as  error,  "for 
the  reason  that  the  court  had  no  lawful  right  to  so  suspend  the 
trial  for  said  purpose,  or  for  any  other  purpose."  It  appears 
that  this  was  done  without  the  consent  of  the  accused,  but  it 
does  not  appear  that  ho  objected,  or  asked  for  a  mistrial  on  ac- 
count of  it.  Further  than  this,  we  think  the  regulation  of  the 
court's  procedure  and  order  of  business  are  matters  largely  in 
the  discretion  of  the  judge.  His  discretion  must  to  a  consid- 
erable extent  control  the  administration  of  affairs  in  his  court, 
and  certainly  it  does  not  appear  to  have  been  al)used  in  the 
present  case.  N^or  does  it  appear  that  Perry's  rights  were  at 
all  prejudiced.  The  jurors  were  out  of  the  courtroom  while  the 
presentments  were  received,  and  Perry's  rights  were  not  af- 
fected. 

Judgment  affirmed.  All  the  justices  concurring,  except 
Luiii'KiN,  P.  J.,  absent  on  account  of  sickness. 

Note. — This  case  came  again  before  tlie  Supreme  Court  on  "extra- 
ordinary motion"  for  a  new  trial,  overruled  by  the  Superior  Court,  the 
ruling  was  affirmed  June  2G,  1903  (117  Ga.  719,  45  S.  B.  Rep.  77).  The 
syllabus  by  the  court  being  in  part  as  follows: 

2.  The  trial  judge  occupies  the  position  of  a  trior  when  passing  upon 
a  ground  of  a  motion  for  a  new  trial  in  a  criminal  case  based  upon  an 
alleged  expression  of  opinion  of  one  of  the  jurors,  previously  to  the 
trial,  as  to  the  guilt  of  the  accused.  His  finding  that  the  juror  was  com- 
petent will  not  be  reversed  unless  it  is  apparent  that  he  has  abused  the 
discretion  which  the  law  vests  in  him  in  such  cases. 


Jaques  et  al.  v.  State. 

Ill  Ga.  832—36  S.  E.  Rep.  104. 

Decided  May  11,  1900. 

Trial:  Insinuati7ig  questions  by  court  to  witness— Hearsay  evidence- 
Instructions. 

1.  When  persons  on  trial  for  crime  put  their  characters  in  issue,  and 
introduced  a  witness  who  testified  that  the  same  were  good,  it  was 
error  for  the  presiding  judge  to  ask  the  witness  if  he  had  ever 
known  the  accused  "to  do  any  honest  work,"  and  to  press  upon 
him  other  inquiries,  the  nature  of  which  manifestly  indicated 
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that  the  judge  did  not  believe  the  accused  were  persons  of  good 
character.  In  thus  acting,  the  Judge  violated  the  provisions  of 
section  1032,  of  the  Penal  Code. 

2.  In  addition  to  the  error  above  indicated,  the  court  on  the  trial  of 

the  present  case  erred  further  in  admitting  hearsay  testimony, 
and  in  giving  a  charge  to  the  effect  that  the  testimony  in  behalf 
of  the  State,  if  true,  made  a  case  of  robbery  by  intimidation;  this 
charge  being  unwarranted  for  the  reason  that,  if  the  crime  of  rob- 
bery was  committed  at  all,  it  was,  under  the  evidence,  necessarily 
robbery  by  force. 

3.  There  is  no  merit  in  any  of  the  special  grounds  of  the  motion  for 

a  new  trial  not  dealt  with  above,  nor  do  they,  singly  or  collect- 
ively, present  any  question  of  special  importance. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Court,  Bibb  County ;  lion.  W.  H.  Felton, 
Jr.,  Judge. 

Will  Jaques  and  others,  convicted  of  crime,  bring  error.  Ee- 
versed. 

M.  Felton  Hatcher  and  Je7'e  M.  Moore,  for  the  plaintiffs  in 
error. 

Roht.  Hodges,  Solicitor  General,  for  the  State. 

Pek  Curiam.     Judgment  reversed. 

Fish,  J.,  absent  on  account  of  sickness. 


KiuBY  V.  State. 

78  Miss.  175—84  Am.  St.  Rep.  622—28  So.  Rep.  846. 

Decided  November  12,  1900. 

Tbial:  Presiding  judge  formerly  the  district  attorney,  who  drew  the 

indictment. 

The  mere  fact  that  presiding  judge  was  previously  a  district  attor- 
ney, and  in  that  capacity  drew  the  indictment,  did  not  disqualify 
him  from  presiding  at  the  trial. 

Appeal  from  Circuit  Court,  Warren  County;  Hon.  Patrick 
Henry,  Judge. 

Will  Kirby  was  convicted  of  murder,  and  sentenced  to  death, 
appeals.     Affirmed. 

The  presiding  judge  was  formerly  district  attorney;  and  in 
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that  capacity   drew  the  indictment.     This  was   assigned  as 
ground  for  now  trial,  in  the  court  below. 

Bicks  &  Field,  for  the  appellant. 

Monroe  McGlurg,  Attorney  General,  for  the  State. 

Calhoun,  J.  This  case  is  presented  for  appellant  with 
marked  ability  by  counsel  appointed  by  the  court,  who  deserves 
all  credit  for  his  unrcmunerated  services  and  laborious  and  in- 
telligent research,  on  account  of  Avluch  wo  regret  we  cannot  con- 
cur with  him.  The  accused  had  every  possible  point  made  for 
him  in  the  court  below  and  here.  Code,  section  919,  prohibits 
a  judge  to  preside  where  he  is  of  kin  to  any  party  to  the  cause, 
or  interested  in  it,  or  ''wherein  he  may  have  been  of  counsel." 
Does  the  word  ''counsel"  include  a  district  attorney  who  has  had 
no  further  interest  in  the  case  than  simply  to  draw  the  statutory 
indictment  ?  This  is  the  only  question  in  this  record  worthy  of 
consideration  or  insisted  on.  A  district  attorney  need  not  be, 
and  ought  never  to  be,  in  the  grand- jury  room,  unless  invited 
to  bo  there  by  the  grand  jury  for  infonnation  "in  a  case  in  or- 
der that  the  same  may  be  presented  in  the  manner  required  by 
law."  Code,  section  1556.  He  need  not  draw  or  even  sign  an 
indictment.  Keitlder  v.  State,  10  Smedes  &  j\I.  192.  If  it  is 
duly  presented  in  open  coiirt,  and  mai'ked  "Filed"  by  the  clerk, 
it  is  enough.  We  have  no  such  statute  as  that  of  Texas,  the 
decision  under  which  is  relied  on  by  appellant.  With  us  the 
district  attorney  "appears  and  prosecutes  for  the  State"  when 
there  is  arrest  made,  and  proceedings  commenced  under  the  in- 
dictment. Because  one  may  be  the  general  counsel  for  the 
State  or  a  private  pei*son  cannot  disqualify  him  from  presiding 
in  a  case  in  which  he  was  not  actually  of  counsel,  did  not  advise, 
and  was  ignorant  of  the  facts,  as  we  must  presume  in  the  case  at 
bar.  If  it  had  been  shown  that  the  judge,  as  district  attorney, 
had  heard  the  facts,  and  advised  and  drawn  the  bill,  a  very  dif- 
ferent case  would  bo  before  us. 

The  record  shows  a  deliberate  murder  for  robbery,  and  no 
error  is  found  in  it,  after  the  most  careful  examination.  Exe- 
cution of  the  sentence  is  sot  for  Saturday,  January  5,  1901,  be- 
tween 11  o'clock  a.  m.  and  4  o'clock  p.  m.,  in  the  manner  and 
at  the  place  as  prescribed  by  law.     Affirmed. 
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State  v.  Wii.cox. 

131  N.  C.  707—42  S.  E.  Rep.  936. 

Decided  September  30,  1902. 

Triai,:  Right  of  accused  to  fair  trial — Demonstrationa  in  and  out  of 
court  room — Excuse  for  delaying  motion  for  new  trial. 

1.  One  accused  of  crime  is  entitled  to  a  fair  trial,  including  the  right 

to  be  heard  by  counsel. 

2.  During  the  argument  to  the  Jury  by  one  of  the  counsel  for  the  ac- 

cused, about  one  hundred  persons,  being  about  one-fourth  of  the 
audience,  as  if  by  concerted  action  arose  and  left  the  court  room, 
which  was  soon  followed  by  a  fire  alarm  in  the  street  near  the 
court  house;  these  demonstrations  being  made  for  the  purpose  of 
interrupting  and  lessening  the  effect  of  counsel's  argument.  The 
verdict  was  guilty.    Held,  ground  for  new  trial. 

3.  The  fact  that  the  accused  was  in  danger  of  violent  death  from  a 

mob  was  a  valid  excuse  for  delay  in  entering  motion  for  new  trial. 

Appeal  from  Superior  Court  of  Pasquotank  County;  Hon. 
•Ceovce  A.  Jones,  Judge. 

James  AVilcox,  convicted  of  murder,  appeals.     Reversed. 

E.  F.  Aydlett  and  W.  M.  Bond,  for  the  appellant. 
George  W.  Ward  and  Robert  D.  Gihnerj  Attorney  General, 
for  the  State. 

Montgomery,  J.  **Xo  person  ought  to  be  taken  or  disseized 
of  his  freehold,  liberties  or  privileges,  or  outlawed  or  exiled,  or 
in  any  manner  deprived  of  his  life,  liberty  or  property  but  Ia' 
the  law  of  the  land."  And  that  provision  of  our  State  Constitu- 
tion applies  as  well  as  the  procedure  and  manner  of  trial  in  our 
■courts  of  justice  as  it  does  to  the  great  principles  of  law  whicli 
underlie  our  society.  Under  the  law  of  the  land,  all  pcrsdn-- 
charged  with  crime  are  as  much  entitled  to  a  fair  and  imiu-cju 
diced  trial  as  they  are  to  the  protection  of  their  persons,  thuir 
property,  or  their  reputation.  They  have  the  right,  under  the 
same  constitution,  to  have  counsel  for  their  defense;  and  any 
willful  interruption  of  such  counsel  while  conducting  such  de- 
fense, intended  to  disconcert  and  embarrass,  is  not  only  unlaw- 
ful as  obstructing  and  preventing  a  fair  trial,  but  is  deserving, 
of  the  condemnation  of  all  good  citizens.  In  this  case  the  prif.- 
oner  was  arraigned  on  an  indictment  for  murder,  and  was  con- 
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victcd  of  that  crime  in  the  first  degree.     The  evidence  was 
entirely  circumstantial,  and,  while  that  character  of  evidence 
may,  in  its  very  nature,  produce  a  high  degree  of  moral  cer- 
tainty in  its  application,  yet  it  is  never  to  be  forgotten  that  it 
requires  the  greatest  degree  of  caution  and  vigilance  in  its  ap- 
plication.    In  reading  the  record  in  this  case,  it  hardly  seems 
possible  that  the  jury  could  have  given  that  cautious  and  vigil- 
ant attention  to  the  evidence  which  the  law  required  of  them, 
or  to  the  presentation  of  the  prisoner's  case  to  them  by  his  coun- 
sel that  thought  which  the  importance  of  the  case  demanded. 
In  their  immediate  presence  100  people,  in  their  deliberate  pur- 
pose to  prejudice  the  rights  of  the  prisoner,  committed  a  great 
wrong  against  the  commonwealth,  and  a  contempt  of  the  court. 
On  tho  outside  of  the  courthouse  greater  improprieties  took 
place  for  the  purpose  of  prejudicing  the  prisoner  with  the  jury. 
Xo  such  demonstrations  were  ever  witnessed  in  our  State  before, 
and,  for  the  honor  of  the  commonwealth,  such  ought  never  to 
be  repeated.     In  the  statement  of  the  case  by  his  honor  he  sail, 
"After  the  evidence  was  all  in,  and  while  one  of  tlie  counsel  was 
making  the  closing  argument  for  the  prisoner,  about  one  hun- 
dred people,  being  about  a  fourth  of  those  present  in  the  court 
room,  as  if  by  concert,  left  the  room.     Soon  thereafter,  while 
the  same  counsel  was  addressing  the  jury,  a  fire  alarm  was  given 
near  the  courthouse,  which  caused  a  number  of  other  persons  to 
leave  the  courtroom.     I'he  court  is  of  opinion,  and  so  finds  the 
fact,  that  these  demonstrations  were  made  for  the  purpose  of 
breaking  the  force  of  the  counsel's  argument.     But  the  court 
does  not  find  that  the  jury  were  influenced  thereby.     There  is 
no  motion  made  by  the  prisoner  to  set  aside  the  verdict  in  con- 
sequence of  said  conduct."     Sufficient  excuse  was  made  here 
b}'^  the  counsel  for  the  prisoner  for  tho  failure  to  make  the  mo- 
tion for  a  new  trial  in  the  court  below  to  justify  the  attorney 
general  in  consenting  to  an  agreement  to  consider  the  motion 
as  having  been  entered  at  the  proper  time,  which  he  did.     In 
such  a  case  as  this  it  was  not  indispensable  that  a  finding  by  his 
honor  that  the  jury  had  been  influenced  by  the  conduct  of  the 
offenders  should  have  been  made.     The  disorderly  proceedings 
assumed  such  proportions  as  to  warrant  this  court  in  declaring 
that  the  trial  was  not  conducted  according  to  the  law  of  the  land. 
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The  propriety  of  our  ruling  is  strengthened  by  the  circum- 
stances that  contempt  proceedings  were  not  commenced  against 
those  offending,  and  that  no  motion  was  made  to  set  the  verdict 
aside  and  for  a  new  trial  after  such  unheard  of  demonstrations. 
The  counsel  for  the  prisoner,  in  his  argument  hero,  in  response 
to  a  question  stated  that,  if  the  verdict  had  been  set  aside,  the 
prisoner  would  have  met  a  violent  death  on  the  instant.  The 
prisoner  must  not  onl}'  bo  tried  according  to  the  forms  of  law, 
these  forms  being  included  in  the  expression  "the  law  of  the 
land,"  but  his  trial  must  be  unattended  by  such  influences  and 
such  demonstrations  of  lawlessness  and  intimidation  as  were 
present  on  the  former  occasion.  The  courts  nuist  stand  for 
civilization,  for  the  proper  administration  of  the  law  in  orderly 
proceedings.  There  must  be  a  new  trial  of  this  case. 
"Now  trial. 

Clakk,  J.  (concurring).  The  judge  having  found  as  a  fact 
that  the  demonstrations  within  and  without  the  courtroom  were 
made  "for  the  purpose  of  breaking  the  force  of  the  counsel's 
argument,"  the  magnitude  and  nature  of  those  demonstrations 
were  such  as  to  require  a  new  trial.  The  administration  of  jus- 
tice must  not  only  bo  fair  and  imbiased,  but  it  must  be  above 
any  just  suspicion  of  any  influence,  save  that  credit  which  the 
jury  shall  give  to  the  evidence  before  them.  It  is  of  vital  im- 
portance to  the  public  welfare  that  the  decisions  of  courts  of 
JTistico  shall  command  respect,  but  this  will  be  impossible  if 
there  is  ground  to  believe  that  extraneous  influence  of  any  kind 
whatever  has  been  brought  to  bear. 


Collier  v.  State. 

116  Ga.  803—42  S.  E.  Rep.  226. 

Decided  July  17,  1902. 

Trial:  Sensational  conduct  of  witness — Attempted  violence  toward  the 
defendant — Tumult  in  court  room — Loud  threats  within  the  hear- 
ing of  a  deliberating  jury — Affidavits  of  jurors. 

1.  The  plaintiff  in  error  did  not  have  a  fair  and  impartial  trial  in  the 
manner  contemplated  by  law,  which  is  guarantied  to  him  by  the 
Constitution  of  this  State;  and,  whether  the  verdict  was  or  was 
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not  supported  by  the  evidence,  It  must  for  this  reason  be  set  aside. 
The  trial  Judge  erred  In  overruling  the  motion  for  a  new  trial. 
(Syllabus  by  the  Court.) 
2.  Intensely  sensational  remarks  from  tha  prosecuting  witness  while 
testifying,  accompanied  by  an  effort  on  the  part  of  her  husband  to 
assault  the  defendant,  and  an  uproar  In  the  audience,  followed  by 
loud  threats  made  within  the  hearing  of  the  Jury  while  deliberat- 
ing, are  sufficient  grounds  for  a  new  trial;  notwithstanding  affida- 
vits of  Jurors  stating  that  such  conduct  did  not  Influence  them  in 
arriving  at  their  verdict.  The  human  mind  Is  so  constituted,  that 
It  Is  difficult  to  determine  what  does  or  does  not  operate  upon  it, 
or  Influence  It.     (J.  F.  G.) 

Error  from  the  Superior  Court  of  "Whitfield  County;  Hon. 
A.  W.  Fite,  Judge. 

Bill  Collier,  being  convicted  of  rape,  brings  error.     Reversed. 

W.  C.  Martin  and  TV.  M.  Jones,  for  tho  plaintiff  in  error. 
Samuel  P.  Maddox,  Solicitor  General,  and  Boyhin  Wright, 
Attorney  General,  for  tho  State. 

Little,  J.  Collier,  the  plaintiff  in  error,  was  indicted,  at  a 
special  tenn  of  Whitfield  Superior  Court,  for  the  offense  of: 
rape,  and  was  tried  and  convicted  at  the  same  term.  He  made- 
a  motion  for  a  new  trial,  which  was  overruled,  and  ho  excepted. 

This  motion  contains  a  number  of <  grounds.  These,  it  is  not 
necessary  that  we  should  consider  and  pass  on  seriatim,  for  the 
reason  that  we  have  arrived  at  the  conclusion  that,  for  the  rea- 
sons hereafter  given,  the  accused  did  not  have  a  fair  and  im- 
partial trial  as  giiaranteed  to  him  by  the  constitution  and  laws 
of  this  State,  and  that,  without  regard  to  the  evidence  which 
was  produced  on  tho  trial,  the  verdict  must  be  set  aside,  and  ai 
new  trial  granted.  We  therefore  confine  ourselves  to  a  considl- 
oration  of  those  grounds  of  the  motion  which  present  the  rea- 
sons why  the  trial  which  resulted  in  his  conviction  cannot  bo 
sanctioned  ^)y  the  law.  These  are  two.  One  of  them  specifies 
that  during  the  trial,  and  while  the  person  said  to  have  been 
assaulted  was  testifying  in  rebuttal  to  the  evidence  introduced 
by  the  defendant,  she  became  very  much  excited,  and  began  up- 
braiding the  defendant;,  and  the  husband  of  the  witness  took 
hold  of  a  chair  in  a  threatening  manner  as  if  to  strike  the  de- 
fendant with  it,  but  was  seized  by  an  officer,  and  forced  to  take 
his  seat.  At  this  point  the  crowd  in  the  courthouse  became  very 
Vol.  XII— 89 
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much  excited, — got  upon  tlio  scats, — ^looking  and  moving 
towards  whore  the  defendant  was  sitting.  Thoy  wore  com- 
manded by  the  trial  judge  to  bo  seated,  and  this  command  was, 
after  a  little  while,  obeyed.  Siibsequcntly,  counsel  for  the  ac- 
cused moved  the  coiirt  to  declare  a  mistrial  on  account  of  thisi 
demonstration,  and  error  is  assigned  on  the  judge's  refusal  ao 
to  do.  Another  ground  of  tlio  motion  states,  as  a  reason  why 
a  new  trial  should  bo  granted,  that,  while  the  jury  was  in  it-^ 
room  considering  the  case,  a  large  number  of  men  collected  in 
the  courtroom  and  courthouse  yard,  swearing,  and  using  tlin^U- 
(>ning  language  towards  tho  jury,  such  as:  "If  the  jury  does 
not  hang  him,  we  will;"  and  "We  will  give  the  j»iry  until  ten 
o'clock  to  convict  him;  and  if  they  don't,  we  will  take  him  out 
and  hang  him." 

Tho  first  of  those  grounds  was  allowed,  and  approved  by  tho 
presiding  judge.  As  to  the  last,  tho  judge  stated  that  he  knew 
nothing  of  tho  facts  therein  stated,  but  at  tho  hearing  of  the 
motion  a  number  of  affidavits,  on  tho  part  of  both  the  State  and 
tho  accused,  were  introduced,  and  read  in  evidence.  Sonic  of 
these  referred  to  tho  demonstration  which  occuri'cd  in  tho  court- 
room during  tho  trnil,  and  others  to  tho  demonstrations  which 
occurred  in  the  courthouso  building  and  in  tho  yard  of  the 
courthouse  during  tho  time  the  jury  had  the  case  under  con- 
sideration. It  is  not  necessary  that  tho  contents  of  all  those 
affidavits  should  bo  set  forth.  As  to  tho  demonstration  which 
occuri-ed  in  tho  courtroom  during  tho  trial  (as  to  tho  mean- 
ing of  which  the  affiants  diifer),  and  as  explanatory  of  its 
nature,  we  have  selected,  and  hero  present,  the  substimce  of 
two, — one  made  by  ]\Ir.  McCamy,  of  counsel  for  the  defendant, 
tho  other  by  Mr.  Maddox,  the  solicitor  general,  who  had  charge 
of  tho  case  for  the  State.  In  the  affidavit  of  the  former  tho  fol- 
lowing statement  is  made:  "Deponent  was  present  in  coin-t 
when  the  lady  alleged  to  have  been  outraged  was  put  upon  the 
stand  in  rebuttal  of  the  testimony  introduced  by  the  defendant. 
During  the  time  she  was  thus  on  the  stand,  she  grew  very  much 
excited,  denouncing  the  defendant  very  fiercely,  turning  to  him, 
saying,  'You  know  you  are  guilty.'  At  this  time  a  large  portion 
of  the  audience,  perhaps  200  in  number,  became  very  much  ex- 
cited, and,  as  it  seemed  to  deponent,  all,  or  nearly  so,  came  pour- 
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ing over  the  benches  in  a  very  excited  manner,  and,  it  soomed 
to  the  depor)ont,  to  where  the  (k'fen(hint  was,  and  aoonied  their 
intention  was  to  then  and  there  lynch  the  defendimt.     The 
judge  commanded  the  crowd  to  sit  down,  and  rose  to  his  feot 
and  commanded  the  sheriff  to  keep  order.     ]]ut  if  the  crowd 
was  reprimanded  for  their  conduct,  deponent  does  not  remem- 
ber.    And  if  tho  judge  said  anything  to  tlio  jury  al)out  the  dem- 
onstration at  tho  time,  or  any  other  time,  deponent  did  not  hoar 
it."     The  solicitor  general  givi>s  liis  understanding  of  tho  mat- 
tor  in  tho  following  language:     "During  tho  progress  of  the 
trial,  tho  husband  of  .Mrs.  Gcoi-gia  McIMierson,  who  is  alleged 
to  have  been  rape<l,  was  sitting  very  near  deponent.    When  .\[rs. 
]\rcPherson  became  excited,  and  was  denouncing  the  defendant, 
using  tho  language  which  appears  in  tho  brief  of  evidence  and 
in  the  motion  for  a  new  trial,  tho  crowd  in  the  courthouse  did 
not  make  any  demonstration  while  she  was  testifying,  and  until 
she  ceased  to  testify ;  and  when  her  husband  caught  hold  of  a 
chair,  and  was  seized  by  tho  officer,  and  made  to  take  his  seat, 
was  when  tho  crowd  arose,  got  upon  tho  benches,  and  nnide  tho 
demonstration  complained  of.     In  the  opinion  of  dei)onent,  the 
demonstration  was  not  against  the  defendant,  and  would  not 
have  been  made  but  for  tho  conduct  of  the  husband  of  the  State's 
witness,  and  it  is  tho  opinion  of  deponent  that  it  was  curiosity 
on  the  part  of  tho  crowd  to  see  what  was  going  on  between  the 
officer  and  tho  -witness,  and  not  a  demonstration  towards  the 
defendant.     When  the  judge  arose,  and  commanded  the  crowd 
two  or  three  times  to  take  their  seats,  they  immediately  did  so, 
and  as  soon  as  the  officers  succeeded  in  seating  the  husband  of 
the  witness.     It  is  tho  opinion  of  deponent  that  if  the  husband 
of  witness  had  remained  in  his  seat,  and  had  not  made  the  dem- 
onstration towards  defendant  that  he  did,  and  if  the  officer  had 
not  taken  hold  of  him,  that  there  would  have  been  no  demon- 
stration from  the  crowd."     Each  of  the  statements  of  the  two 
gentlemen  named  is,  of  course,  to  be  accepted  as  giving  the 
facts  as  each  respectively  understood  them;  and,  so  treating 
them,  it  is  obliged  to  be  conceded  that  a  demonstration  on  the 
part  of  a  very  large  body,  for  some  reason,  occurred  in  the  court- 
room during  the  progress  of  the  trial,  and  that  this  demonstra- 
tion was  made  at  a  time  when  the  husband  of  the  witness  was 
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seeking  to  do  violence  to  the  person  of  the  accused,  in  the  pres- 
ence of  the  court  and  jury.  These  gentlemen  and  other  affiar.ts 
differ  in  opinion  as  to  what  the  demonstration  meant.  In  re- 
ferring to  that  ground  of  the  motion  which  was  based  upon  the 
conduct  of  the  crowd  in  the  courtroom,  and  in  the  courthouse 
yard  after  the  trial  of  the  case  had  been  completed,  and  after 
the  jury  had  retired  to  their  room  in  the  courthouse  building, 
quite  a  number  of  affidavits,  including  those  of  the  jurors  wlio 
tried  the  case,  were  submitted.  "We  refer  to  such  of  them  as 
we  deem  necessary  to  illustrate  the  rulings  which  we  make. 
The  bailiff,  in  whose  charge  the  jury  had  been  placed,  tostifuMJ 
that  he  carried  the  jury  to  the  jury  room,  and  locked  them  u]i ; 
that  he  remained  at  the  door  of  the  jury  room  during  their  de- 
liberations ;  that  no  one  had  access  to  the  jury,  nor  the  jury  to 
any  one ;  that  around  the  courthouse  yard  there  were  some  noipy 
demonstrations,  and  some  talking  in  the  courthouse,  but  ho  docs 
not  believe  that  the  jury  could  have  hoard  and  distinguisliod 
what  was  said ;  that,  in  the  opinion  of  this  witness,  the  cnnvd 
remained  at  the  courthouse  as  a  matter  of  curiosity,  awaitiii;: 
the  verdict;  that  it  dispersed  about  2  o'clock  in  the  morniii;:-, 
and  the  jury  did  not  make  and  return  a  verdict  until  between 
7  and  8  o'clock  on  the  morning  after  the  trial.  Two  other  bail- 
iffs of  the  court,  who  were  present  during  the  trial,  used  tliis 
language  in  affidavits  they  made :  "They  were  watchful  to  soo 
that  no  trouble  ooxjurred  in  the  way  of  lynching;  that  thoy  were 
listening,  and  they  heard  but  one  pistol  shot;  they  made  men- 
tion of  it  at  the  time,  and  the  pistol  shot  was  not  in  the  court- 
house yard,  or  near  the  courthouse,  but  was  some  distance 
away." 

Each  one  of  the  jurors  who  tried  the  case  also  testific<l  l)y 
affidavit.  They  all  agreed  in  the  statement  that  they  were  not 
influenced  by  any  demonstration;  that  the  noise  in  the  court- 
house yard  had  no  effect  upon  them  as  jurors ;  and  that  they 
were  controlled  alone  by  the  evidence  in  the  case,  and  endeav- 
ored to  return  a  proper  verdict,  and  tliey  continued  of  the  opin- 
ion that  they  had  done  so.  Some  of  the  jurors  also  testified 
that  while  the  jury  had  the  case  under  consideration  there  were 
some  noisy  demonstrations  in  the  courthouse  yard,  but  they  could 
not  distinguish  what  was  said,  nor  did  they  believe  that  the 
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demonstrations  were  meant  to  apply  to  the  jury.  Another 
testified  that  he  could  hear  the  crowd,  but  not  what  they  said ; 
nor  did  he  pay  any  attention  to  this  crowd;  and  nothing  said 
by  them  had  any  influence  on  him.  Still  another  juror,  Mr. 
Foster,  testified  as  follows:  "That  ho  was  not  influenced,  in 
the  verdict  he  rendered,  by  any  demonstration  made  by  any- 
body on  the  outside,  and  not  connectetl  with  the  case ;  that  while 
confined  in  the  jury  room  he  heard  considerable  noise  in  the 
courthouse  yard.  'I  heard  some  one  say,  "If  they  don't  make 
a  verdict  in  thirty-five  minutes,  we  will ;"  this  is  all  I  under- 
stood. This  was  about  11  o'clock  p.  m. ;'  that  tho  noises  in  the 
courthouse  yard  had  no  effect  upon  him  as  a  juror  in  the  least; 
that  he  was  controlled  alone  by  tho  evidence  in  tho  case,  and 
endeavored  from  the  evidence  to  return  what  he  thought  and 
now  thinks  was  a  ])roper  verdict.  The  jury  had  the  case  under 
consideration  all  night.  The  noise  in  the  courthouse  yard 
ceased  about  2  o'clock  in  the  morning,  and  the  verdict  was  not 
reported  and  returned  into  court  until  between  7  and  8  o'clock 
in  the  morning."  Among  other  affidavits  submitted,  was  one 
from  L.  II.  Crawford,  to  tho  following  effect:  "That  he  was  at 
the  courthouse  in  Dalton,  Ga.,  from  about  10  to  about  1  o'clock 
on  tlie  night  while  the  jury  was  out  in  the  case  of  the  State 
against  Bill  Collier,  tried  for  rape;  and  deponent  swears  that 
while  he  was  at  Si.Id  coiirthouse  tliere  was  a  boisterous  crowd  of 
from  fifty  to  seventy-five  people  in  and  around  the  courthouse. 
Deponent  says  occasionally  a  portion  of  the  crowd  would  line 
up  in  courtliouse  hall  for  the  purpose  of  going  to  the  jail,  and  a 
time  or  two  they  started  to  the  jail,  and  got  as  far  as  the  well  in 
the  courthouse  yard.  All  the  demonstration  was  in  the  hear- 
ing of  the  jury,  and  deponent  believes  the  jury  heard  it.  De- 
ponent says  that,  while  he  was  at  the  courthouse  on  said  night, 
ho  heard  a  number  of  pistol  shots  which  seemed  to  be  between 
the  courthouse  and  the  jail."  Another  witness,  G.  M.  Cannon, 
Jr.,  said  that  "he  saw  the  demonstration  in  the  courtroom;  saw 
and  heard  a  pistol  shot  in  the  yard  or  near  by ;  heard  loud  and 
boisterous  talk  like  this:  'If  the  jury  does  not  hang  him  we 
will,'  or  something  to  that  effect  Crowd  remained  around 
courthouse  until  probably  2  o'clock  a.  m." 

This  evidence  clearly  established  that  a  second  demonstration 
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was  mado  by  the  crowd, — that  is  to  say  that  after  the  jury  had 
been  charged,  and  had  retired  to  consider  their  verdict,  a  ^cry 
considerable  number  of  people  assembled  in  the  courtroom,  near 
to  which  was  the  jury  room,  and  in  the  yard  of  tho  courthouse, 
and  acted  in  a  very  boistoro^is  manner.      '  ,,tit  be  doiibtcd, 

from  tho  evidence,  that  this  domonsir,,  ,uu  wi^s  made  against 
the  accused,  and  it  is  more  than  inferable  that  vhe  purpose  of 
the  demonstration  was  to  secure  from  the  jury  a  verdict  oi  con- 
viction. It  would  be  mere  idle  talk  to  say  that  tno  jurors  did 
not  understand  that  the  demonstration  was  against  the  prisoner 
on  trial.  It  is  true  thr.t  each  of  tho  jurors  testified  that  tlio 
noise  and  demonstration  made  by  this  crowd  lid  not  affect  liis 
verdict.  Indeed,  all  of  them  but  one  testified  thn*^,  while  tlicy 
heard  the  noises,  they  could  not  undei*stand  what  was  said. 
One  of  them  did  clearly  understand  that  some  persons  in  tho 
crowd  threatened  violence  to  the  prisoner  if  the  jury  did  not 
return  a  verdict  of  guilty.  It  is  a  little  sigiaificant  that  the  two 
bailiffs  who  were  in  attendance  on  the  court  testified  that  tlioy 
were  watchful  to  see  that  no  ti'oublo  occurred  in  the  wav  of 
lynching,  showing,  evidently,  that  thei'o  was  a  fear  that  tlie 
prisoner  would  be  lynched ;  and  it  is  fair  to  assume  that  tlu's;i 
fears  were  occasioned  by  the  demonstrations  of  tlie  crowd.  We 
have  no  reason  to,  and  do  not,  doubt  that  each  mcniliov  of  tlin 
jury  who  testified  was  sincere  and  hon'^st  in  his  belief  tlial  Iiis 
verdict  was  in  no  way  alfected  by  the  demonstration  during  tlu> 
progress  of  the  trial,  or  by  that  which  subsequently  occuncd 
while  the  jury  were  considering  their  verdict.  I>ut  tho  ques- 
tion is  not  whether,  in  fact,  the  jurors  were  influenced  by  these 
demonstrations,  but  were  the  demonstrations  calculated  to  in- 
fliience  the  jurors  in  their  action?  In  tho  case  of  ]Voolfol!,-  r. 
State,  81  Ga.  551,  8  S.  E.  724,  our  present  chief  justice,  wlio 
delivered  the  opinion  in  that  case,  referring  to  a  demonstration 
made  by  some  one  in  tho  courtroom,  who,  during  the  progress 
of  the  trial,  cried  out  in  an  excited  and  angry  tone,  ''Hang  him  I 
Hang  him  !  Hang  him  I"  said :  "All  the  jurors  make  allidavit 
that  these  things  had  no  influence  upon  their  minds.  .  .  . 
But  can  any  man  say  with  certainty  that  such  things  have  no 
influence  upon  him  ?  Can  any  of  us  know  how  far  our  minds 
are  influenced  by  applause  or  excitement  of  a  crowd  which  sur- 
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rounds  us  ?  Can  any  of  us  say,  even  in  this  court,  that  this  or 
that  piece  of  testimony,  or  this  or  that  argument  of  counsel,  has 
not  i7illuenced  our  minds  ?  Can  any  of  us  say  that,  on  the  trial 
of  one  of  the  most  heinous  crimes  ever  committed  in  this  State 
or  any  other,  the  applause  of  the  crowd,  the  fierce  cries  of 
'Hang  him !  Hang  him !'  from  members  of  the  crowd,  followed 
later  on  by  a  repetition  of  the  same  cry,  would  have  »o  influence 
upon  our  minds  ?  Our  minds  are  so  constituted  that  it  is  im- 
]iossibio  to  say  what  impression  scenes  of  this  kind  would  make 
upon  us,  unless  we  had  determined  beforehand  that  the  pris- 
oner was  guilty  or  innocent.  The  question  hero  is,  not  what 
effect  these  things  did  have  upon  the  minds  of  the  jury,  but 
what  effect  they  were  calculated  to  produce."  In  the  case  of 
Stnilh  V.  Lovcjoij,  G2  Ga.  372,  Mr.  Justice  Jackson  said: 
''The  juror's  mind  might  have  been  influenced  by  the  version 
given  to  the  case  by  the  plaintiff,  though  he  did  not  recognize 
the  influence  himself;  therefore,  what  he  swore,  he  might  be- 
lieve, yet  impressions  may  have  been  made  favorable  to  plaint- 
iff, and  against  defendant."  Chief  Justice  Warner,  in  deliver- 
ing the  opinion  of  this  court  in  the  case  of  Daniel  v.  State,  50 
Ga.  653,  said :  "The  policy  of  the  law  is  to  protect  jurors  from 
all  such  influences  and  temptations  in  the  trial  of  criminal  cases, 
as  well  as  defendants  who  may  be  injured  thereby."  So,  there- 
fore, in  determining  whether  the  plaintiff  in  error  has  any  cause 
of  complaint  on  account  of  the  demonstrations  made  in  the 
courtroom  during  the  trial,  and  subsequently  both  in  the  court- 
room and  courthouse  yard  wdiile  the  jury  were  considering  the 
case,  the  inquiry  is  not  to  be  confined  to  the  effect  that  such  de- 
monstrations actually  had  on  the  minds  of  the  jurors,  but  the 
question  to  bo  determined  is  whether  the  demonstrations  re- 
ferred to  were  of  such  a  nature  as  that  they  w^ere  calculated 
prejudicially  to  affect  the  jurors  trying  the  case.  Tested  by 
this  rule,  it  is  apparent  that  the  defendant  did  not  have  a  fair 
and  impartial  trial,  which  the  law  guarantees  to  him,  and  to 
which  he  is  entitled,  be  he  guilty  or  innocent.  The  hoinousness 
of  the  crime  with  which  he  was  charged  must  not  and  cannot 
be  allowed  to  affect  the  manner  of  his  trial;  and  only  by  a  fair 
and  legal  trial  can  his  guilt  be  so  established  as  to  make  him 
subject  to  the  punishment  which  the  law  visits  on  offenders  in 
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such  a  case.  Without  any  reference  to  the  correctness  or  incor- 
rectness of  the  verdict  rendered  in  the  case,  under  the  evidence 
Avhich  was  submitted  we  must,  in  deference  to  the  obligations 
Avhich  we  have  assumed,  as  we  understand  them,  reverse  the 
judgment  of  the  court  below,  because  the  defendant's  guilt  has 
not  been  established  by  a  fair  and  impartial  trial  in  the  mannei* 
contemplated  by  law. 

Judgment   reversed.      All   the   justices   concurring,    except 
Lewis,  J.,  absent  on  account  of  sickness. 


Shaw  v.  State. 
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Trial: 


79  Miss.  21—30  So.  Rep.  42. 

Decided  April  8,  1901. 

Reasonable  Doubt:  Right  to  confer  with  toitnesses- 
tions — Approved  instruction — Threats. 


-Instruo- 


1.  It  is  a  constitutional  right  that  a  defendant  in  a  criminal  case  may 

confer  with  his  witnesses,  before  presenting  his  defense;  even 
though  the  witnesses  are  under  the  rule. 

2.  It  was  error  for  the  court  to  modify  the  following  Instruction:  "A 

reasonable  doubt  of  defendant's  guilt,  arising  out  of  any  part  of 
the  evidence,  after  consideration  of  all  of  the  testimony,  by  the 
jury,  will  justify  their  acquittal  of  the  defendant." 

3.  In  a  homicide  case  it  is  not  proper  to  show  threats  made  by  defend- 

ant against  a  brother  of  the  deceased  seven  or  eight  months  be- 
fore the  homicide  in  question. 

Appeal  from  the  Circuit  Court,  Oktibbeha  County ;  lion.  E. 
O.  Sykes,  Judge. 

Wafer  Shaw,  convicted  of  manslaughter,  appeals.    Reversed. 

Indictment  for  murder.  On  the  trial  all  witnesses  were  put 
under  the  rule.  After  the  State  rested,  the  defendant  moved 
for  permission  to  confer  personally  with  his  witnesses  before 
presenting  his  defense.     The  motion  was  overruled. 

Carroll  &  Magruder,  for  the  appellant. 
J.  W.  Barron  and  Monroe  McClurg,  Attorney  General,  for 
the  State. 
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Caliioon,  J.  It  was  fatal  error  to  refuse  the  defendant  the 
privilege  of  conferring  with  his  own  witnesses,  whethc"  they 
were  under  the  rule  or  not.  This  has  been  so  held  where  his 
counsel  were  refused  this  right.  White  v.  State,  52  Miss.  216; 
Allen  V.  State,  61  Miss.  G27.  And  very  much  more  is  this  so 
in  reference  to  the  defendant  himself.  The  denial  was  an  in- 
vasion of  his  constitutional  right.  It  is  often  of  vitp.1  import- 
ance that  both  defendant  and  his  counsel  should,  together,  con- 
fer with  his  witnesses  in  the  progress  of  a  trial.  The  right  can- 
not be  restricted,  except  that  the  trial  court  nuiy  impose  reason- 
able limitations  as  to  tJie  length  of  time  of  the  conference. 

Instruction  No.  11  for  the  defendant  should  have  been  given 
as  asked.  It  was  in  these  words :  "A  reasonable  doubt  of  de- 
fendant's guilt,  arising  out  of  any  part  of  the  evidence,  after 
consideration  of  all  the  testimony  by  the  jury,  will  justify  their 
acquittal  of  the  defendant."  The  court  modified  it  to  read  as 
follows :  "A  reasonable  doubt  of  defendant's  guilt,  as  to  a  ma- 
terial fact^  arising  out  of  any  part  of  the  evidence,  after  con- 
sideration of  all  the  testimony  by  the  jury,  will  justify  their 
acquittal  of  the  defendant." 

The  modification  was  error.  !N^one  but  material  fads  should 
be  permitted  to  go  to  the  jury,  and  they  are  not  to  be  required 
to  discuss  tlie  materiality  of  testimony.  It  suffices  the  defend- 
ant if,  from  the  whole  or  aiiy  part  of  the  evidence,  or  the  lack 
of  evidence,  or  the  incredibility  of  witnesses,  a  reasonable  doubt 
arises  in  the  minds  of  the  jurors.  It  is  a  reasonable  doubt, 
from  the  case  made,  of  defendant's  guilt,  not  of  any  particular 
material  fact  which  authorizes  acquittal. 

The  witness  Measles  should  not  have  been  permitted,  as  we 
think,  to  testify  to  threats  of  defendant,  made  seven  or  eight 
months  before,  against  the  brother  of  the  deceased. 

Keversed  and  renuxnded. 
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Shaw  v.  State.. 

79  Miss.  577—31  So.  Rep.  209. 

Decided  January  20,  1902. 

Trial:  Misconduct  of  sheriff — Evidence  of  jurors. 

1.  After  the  jury  had  been  deliberating  about  two  hours  on  a  Satur- 

day afternoon  the  sheriff  remarked  within  the  hearing  of  tlie 
jury,  that  unless  a  verdict  was  Immediately  returned,  the  jury 
would  be  held  until  Monday,  as  the  judge  was  going  home  in  a 
few  minutes.  A  verdict  was  then  returned  within  five  minutes. 
Held,  cause  for  new  trial. 

2.  A  juror  should  not  be  admitted  as  a  witness  to  prove  his  own  mis- 

conduct or  what  took  place  in  the  jury  room  or  the  grounds  on 
which  the  verdict  Is  based;  but  is  competent  to  prove  misconduct 
by  others. 

Appeal  from  the  Circuit  Court,  Oktibbolia  County;  Hon.  E. 
O.  Sykes,  Judge. 

Wafer  Sluuv,  convicted  of  manslaugliter,  appeals.     Rovorfjod. 

Appellant,  indicted  for  murder  at  tlio  ^lay  term,  1900,  wa-^ 
tried,  and  was  convicted  for  maiislaui^litcr;  but  tlio  judi;iiiont 
was  reversed.  Uliaw  v.  Stale,  79  ^[iss.  21,  30  So.  Rep.  42,  12 
Am.  Crim.  Kep.  616.  The  ease  was  ajiain  ti'ied,  on  Saturday 
the  first  week  of  the  ^Fay  tonn,  1901.  The  jury  I'etircd  abom 
2  :30  o'clock,  and  having  been  out  about  two  hours  the  sheriff 
called  out  to  the  officer  in  charge  of  the  jury,  as  stated  in  the 
opinion,  and  a  verdict  was  then  returned  in  five  minutes. 

In  support  of  motion  for  new  trial,  jiirors  were  offered  to 
show  the  misconduct  of  the  sheriff,  but  the  court,  on  objection, 
refused  to  hear  them. 


Carroll  &  Magnider,  for  the  a])pollant. 

Monroe  McClurg,  Attorney  Genei-al,  for  the  State. 

Caliioox,  J.  Tlie  grossly  improper  conduct  of  the  shorifT 
vitates  this  verdict.  From  his  own  testimony,  not  objected  ti>, 
it  appears  that  "just  for  mischief,  m  iro  than  anytiiing  else,"  he 
called  to  the  bailiff  in  charge  of  the  trial  jury  "tJiat  the  judge 
was  going  home  this  evening,  and  that  they  would  have  lo  stay 
there  until  Monday  morning."  It  is  hardly  possible  that  the 
jury  did  not  hear  this.     Jurors  were  offered  to  show  that  the 
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sheriff  called  to  the  jtiry  "that  the  judge  woidd  leave  for  homo 
in  a  few  mimttcs,  and,  unless  they  would  return  a  verdict  at 
once,  they  would  be  held  xmtil  the  following  Monday."     The 
result  was  a  vei'dict  in  five  minutes.     The  court  refused  the 
testimony  of  the  jurors  as  an  impeachment  of  their  verdict.    Wo 
think  the  testimony  of  the  jurors  competent.     Jurors  may  not 
be  heard  to  impeach  their  verdict  by  their  own  misconduct,  or 
by  what  took  place  in  their  private  room,  or  because  of  the 
grounds  on  which  they  found  tlieir  verdict,  but  are  competent 
to  show  the  misconduct  of  olliors.     Thomp.  &  M.  Juries,  §§ 
447,  448 ;  Nelms  v.  Slate,  13  Smcdes  &  :M.  500,  53  Am.  Dec. 
94;  Bamett  v.  Eaton,  G2  Miss.  TG8.     Such  communications  to 
the  jury  are  presumed  to  bo  prejudicial,  and  necessitate  reversal. 
Senior  v.  Brogan,  GO  ^liss.  ITS,  G  So.  Itep.  G49  ;  Broivn  v.  State, 
69  Miss.  398,  10  South.  579;  Maunj  v.  State,  G8  Miss.  G05- 
608,  9  So.  Rep.  445,  24  Am.  St.  Itep.  291.    There  is  no  evidence 
that  the  misconduct  of  the  sheriff  worked  no  injury.     The  in- 
fluence of  the  declaration  of  so  high  an  officer  is  much  graver 
than  if  made  by  an  outsider, 
lleversed  and  remanded. 

Note. — See  subject  of  "Judge  and  Jury"  in  the  index  of  11  Am.  Crim. 
Rep.,  as  to  influence  brought  to  bear  on  jurors  while  deliberating  on  a 
criminal  case. 


State  v.  Kiefer. 

16  S.  D.  180—91  N.  W.  Rep.  1117. 

Decided  October  13,  1902. 

Trial:  Communicatwit.  between  judge  and  jury  as  to  clemency— Affida- 
vits of  jurors  to  impeach  verdict. 

1.  While  the  jury  was  deliberating  as  to  a  verdict,  the  foreman  sent 

the  following  communication  lo  I'le  judge:  "Can  the  jury  recom- 
mend the  defendant  to  the  mercy  of  the  court?"  The  judge  re- 
plied: "Yes;  and  I  have  made  it  an  invariable  rule  ...  to  fol- 
low such  recommendations."    Held.  rr\ersible  error. 

2.  Affidavits  of  jurors  not  admissible  to  impeach  their  verdict. 

Error  to  Circuit  Court,  Meade  County ;  Hon.   Frank  Washa- 
baugh,  Judge. 
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Nicholas  Kicfer,  couvicted  of  larceny,  brings  error.  Re- 
versed. 

Michael  McMaJion,  for  plaintiff  in  error. 
J.  F.  McClurg,  State's  Attorney. 

ConsoN,  J.  Upon  an  information  dnly  filed,  charging  tho 
plaintiff  in  error  with  the  crime  of  grand  larceny,  he  was  tried, 
convicted,  and  sentenced  to  a  term  in  the  State's  prison.  A 
motion  for  new  trial  was  made  and  denied.  The  case  is  now 
before  ns  on  writ  of  error  issued  out  of  this  court.  The  plain- 
tiff in  error  seeks  a  reversal  of  the  judgment  of  the  court  liclow 
on  three  grounds :  First,  alleged  error  of  the  court  in  denying 
the  challenge  of  the  plaintiff  in  error  to  the  panel  of  jurors  sum- 
moned by  the  officer,  on  the  ground  that  the  officer  was  disqual- 
ified to  summon  the  same  by  reason  of  bias;  second,  for  the 
alleged  error  of  the  court  in  denying  the  challenge  of  the  plain- 
tiff in  error  to  a  certain  other  panel  summoned  by  the  said  offi- 
cer on  the  same  ground ;  third,  alleged  error  on  the  part  of  the 
court  in  instructing  the  jury  or  in  answering  a  question  of  the 
jury.  In  the  view  wo  take  of  the  case  it  will  not  be  necessary 
to  consider  the  first  two  questions  presented,  as  these  may  not 
arise  on  another  trial.  The  third  question  was  presented  to 
the  court  on  the  motion  for  new  trial  by  the  affidavit  of  one  of 
the  jurors,  and  certificates  of  tAvo  other  jurors  annexed  thereto. 
In  this  affidavit  the  juror  states  that  the  jury  was  influenced 
in  arriving  at  its  verdict  by  reason  of  the  reply  of  the  judge  to 
the  communication  of  the  foreman  of  the  jury. 

It  is  contended  by  the  attorney  for  the  State  that  the  affidavit 
of  the  juror  was  inadmissable,  and  should  not  have  been  con- 
sidered by  the  court.  This,  no  doubt,  is  correct.  This  affida- 
vit, however,  seems  to  have  been  disregarded  by  the  court,  and 
properly  so.  It  may  be  regarded  as  settled  law  in  this  State 
that  the  affidavits  of  jurors  cannot  be  received  by  the  court 
to  impeach  their  verdict.  Edward  Thompson  Co.  v.  Gundcr- 
son,  10  S.  D.  43,  71  N.  W.  764;  Murphy  v.  Murphy,  1  S.  D. 
316,  47  K^.  W.  142,  9  L.  R.  A.  820;  Gaines  v.  While.  1  S.  D. 
434,  47  N.  W.  bM;VlricTc  v.  Trust  Co.,  2  S.  D.  285,  49  K  W. 
1054;  Territory  v.  King,  6  Dak.  131,  50  N.  W.  623.     The  reo- 
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ord, however,  discloses  tho  fact,  independently  of  the  jurors 
affidavit,  that  the  foreman  of  the  jury  did  propound  to  the  court 
a  certain  question,  and  that  tho  court  made  a  reply  thereto.     In 
the  bill  of  exceptions  the  then  circuit  judge  has  certified  that  the 
following  proceedings  took  place  on  the  trial  of  the  action: 
"The  court  states :    That,  while  tho  jury  in  the  above-entitled 
action  were  deliberating  as  to  what  their  verdict  should  be,  a 
v/ritten  communication  was  Pent  to  the  court,  signed  by  the  fore- 
man of  the  jury  in  said  case,  asking,  in  substance:    'Can  tho 
jury  recommend  the  defendant  to  the  morcy  of  the  court'*' 
That  thereupon  the  judge  indorsed  upon  the  same  paper  au 
answer,  in  substance,  as  follows :     'Yes ;  and  I  have  made  it  an 
invariable    nile     ...     to    follow    such    rocouimendations.' 
And  no  other  communication  passed  between  tho  judge  and  tho 
jury."     This  proceeding  on  tho  part  of  tho  court  was  clearly 
error.     The  answer  to  the  question,  while  not  strictly  in  the  na- 
ture of  an  instruction  or  charge  by  the  court,  was  ncvertheles.^ 
information  conveyed  to  tho  jury,  while  deliberating  upon  their 
verdict,  calciilated  to  influence  thcni.     It  will  be  observed  that 
the  court  informed  the  jury  that  he  had  made  it  an  invariable 
rule  to  follow  tho  recommendations  of  the  jury.     Such  a  state- 
ment to  the  jury  in  a  doubtful  case  might  reasonably  be  pre- 
sumed to  influence  the  jurors  in  arriving  at  their  verdict.     In 
McBean  v.  State,  83  Wis.  20G,  53  N.  W.  497,  the  Supreme 
Court  of  Wisconsin,  in  a  case  quite  analogous  to  the  one  at  bar, 
granted  to  the  plaintiff  in  error  a  new  trial  for  the  reason  that 
the  trial  court  in  that  case  erred  in  answering  a  request  of  the 
foreman  of  the  jury  which  was  as  follows:     "If  wo  bring  a 
verdict  of  guilty,  can  we  depend  on  the  clemency  of  the  court  V' 
To  which  the  trial  court  answered  in  effect  that  they  could,  or 
"Yes,"     Tho  jury  thereupon  returned  a  verdict  of  giiilty,  and 
the  case  was  taken  to  the  Supreme  Court  on  writ  of  error.     In 
reversing  the  judgment,  that  court  says:    "Had  the  trial  judge, 
during  the  delivery  of  his  cbarge,  or  at  its  conclusion,  and  in 
open  court,  given  such  an  answer  to  such  a  question  put  by  a 
juryman,  no  one,  wo  apprehend,  would  have  contended  that  it 
was  not  error.     No  attempt  here  has  been  made  to  justify  such 
answer  to  such  a  question.     .     .     .     The  promise  thus  secured 
was  well  calculated  to  overcome  reasonable  doubts,  and  coerce 
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an  agroomont  for  conviction.  It  was  an  iiniuithorizcd  intcv- 
forcnce  with  the  deliberations  of  the  jury.  Ilyan  v.  Insurance 
Co.,  77  Wis.  Gil,  4G  .N.  W.  885.  *A  verdict  is  a  declaration  of 
truth  as  to  the  matters  of  fact  submitted  to  the  jury.'  Shenners 
V.  Railroad  Co.,  78  Wis.  387,  47  N.  W.  G22.  To  bo  such  truth, 
however,  it  must  bo  based  wholly  upon  the  evidence  in  the  case. 
A  verdict  in  disregard  of  such  evidence,  in  whole  or  in  part,  h 
a  false  verdict.  It  follows  that  any  promise,  pledge,  or  declara- 
tion of  the  trial  judge,  calculated  to  draw  the  attention  of  tlu> 
jury  away  from  tho  evidence,  and  to  induco  them  to  base  their 
verdict  upon  ulterior  considerations,  is  necessarily  misleading, 
and  hence  erroneous."  It  is  true  that  in  tho  case  at  bar  the 
trial  judge  did  not  distinctly  agree,  in  terms,  that  tho  jury 
could  depend  on  tho  clemency  of  the  court;  .but  the  language 
used  by  him  was,  in  etTect,  an  agreement  or  statement  that  the 
jury  could  rely  upon  tho  clemency  of  tho  court.     The  learned 


judge  said,  "I  have  made  it  an  invaluable  rulo 
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low  such  recommendation."  The  jurors  might  very  naturally 
conclude  from  the  language  used  that  they  could  rely  upon  him 
to  extend  clemency  to  the  accused  in  case  he  should  bo  con- 
victed, and  it  might  have  the  effect  to  induce  tlie  jurors  to  dis- 
regard any  reasonable  doubts  they  might  have  as  to  the  guilt  of 
the  accused.  Jurors,  in  the  discharge  of  their  duties,  have 
nothing  to  do  regarding  tho  punishment  to  bo  inflicted  upon  the- 
accused,  as  the  extent  of  the  pimishment  is  left  entirely  to  the 
discretion  of  tho  court,  within  certain  limitations  prescribed  by 
statute.  And  while  it  is  the  duty  of  the  court  to  insiiuct  tlic 
jury  upon  tho  law  of  the  case,  it  should  not  in  any  /nanncr  at- 
tempt to  influence  its  deliberations,  and  the  court  shouhl  be  ex- 
ceedingly careful  to  refrain  from  all  expressions  of  opinion 
that  might  be  calculated  to  influence  tJio  minds  of  the  jnrors. 
Undoubtedly  the  learned  Circuit  Court,  in  replying  to  tho  re- 
quest of  the  foreman  of  the  jury,  was  actuated  by  no  improper 
motive,  but  tho  proceeding  is  a  dangerous  one,  and  cannot  be 
sanctioned  by  this  court. 

The  learned  State's  attorney  has  called  our  attention  to  the 
case  of  Lovett  v.  State  (Fla.)  11  South.  550,  17  L.  R.  A.  705, 
and  Gandolfo  v.  State,  11  Ohio  St.  114.  It  appears  from  the 
former  case  that  the  State  of  Florida  had  a  statute  providing 
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that  in  homicide  cases,  where  tho  majority  of  tho  jury  should 
recommend  tho  prisoner  to  tho  mercy  of  tho  court,  it  should 
have  the  effect  of  reducing  tho  punishment  from  death  to  im- 
prisonment for  life, — practically,  in  effect,  tho  same  as  our  o\v  i 
statute  upon  this  subject.  In  view  of  tho  provisiims  of  the 
statute,  tho  instruction  was  hold  proper.  In  tho  latter  case  the 
only  irregularity  complained  of  was  that  of  tho  court  in  sondinu 
the  statutes  of  the  State  to  tho  jury,  on  their  roipiest,  with  ii 
reference  t(j  ..rtain  sections  bearing  upon  the  matter  they  were 
considering.  The  learned  Supremo  Court  of  Ohio  arrived  at 
the  conclusion  that,  as  no  rule  of  law  governing  tho  trial  of 
criminal  cases  was  violated,  it  wns  not  error,  as  the  court  could 
not  say  the  act  operated  or  might  have  operated  to  tho  prejudice 
of  the  defendant.  Tho  authorities  cited,  therefore,  do  not  sus- 
tain the  proceedings  of  tho  trial  court  in  the  case  at  bar. 

In  our  opinion,  the  action  of  the  trial  court  was  unauthorized 
and  irregular;  and,  as  it  may  havo  prejudiced  the  plaintiff  in 
error,  the  case  must  be  reversed,  and  a  now  trial  granted.  It 
is  so  ordered. 


Note. — See  subject  of 
Grim.  Rep. 


"Judge  and  Jury"  in  the  index  of  11  Am. 


WiLKERSON  V.  State. 

78  Miss.  356—29  So.  Rep.  170. 
Decided  January  21,  1901. 
Trial;  Prejudicial  communication  by  hailiff  to  jury. 
About  an  hour  and  a  half  after  the  case  was  given  to  the  Jury,  one 
of  the  jurors  inquired  of  the  bailiit,  as  to  the  difference  between 
burglary  and  petit  larceny;  then  communicated  the  answer  to  the 
other  jurors;  after  which  a  verdict  was  immediately  agreed  upon. 
Held,  ground  for  new  trial. 

Appeal  from  Circuit  Court,  Marshall  County ;  Z.  M.  Steph- 
ens, Judge. 

John  Wilkerson  was  convicted  of  burglary  and  petit  larceny, 
and  he  appeals.     Reversed. 

Fant  &  Fani,  for  appellant. 

Monroe  McClurg,  Attorney  General,  for  the  State. 
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Teebai-,  J.  The  appellant  was  indicted  in  the  Circuit  Court 
of  Marshall  County  for  burglary  and  grand  larceny,  and  was 
convicted  of  burglary  and  petit  larceny,  and  was  sentenced  to 
the  penitentiary  for  one  year.     From  this  judgment  he  appeals. 

The  action  of  the  court  upon  the  evidence  and  the  instruc- 
tions is  assigned  for  error,  but  upon  the  whole  case  it  is  so 
clearly  riglit  that  the  defendant  is  left  no  room  to  complain  iu 
that  behalf. 

He  further  complains  of  the  trial  because  of  the  conduct  of 
one  of  the  bailiffs  in  charge  of  the  jury  which  convicted  him. 
In  regard  to  this  matter  it  was  slio\\'n  that  Will  Bond  and  Clay- 
ton Humphreys  were  the  sworn  bailiffs  in  charge  of  the  jury, 
and  that  about  an  hour  and  a  half  after  the  case  had  been  sub- 
mitted to  the  jury  one  of  the  jury  opened  the  door  and  asked 
Bailiff  Bond  the  difference  between  burglary  and  larceny  and 
burglary  and  petit  larceny,  and  Bond  replied  that  the  first  would 
send  the  prisoner  to  the  penitentiary,  and  the  other  would  send 
him  to  the  county  farm ;  that  the  juror  reported  to  his  follows 
what  had  occurred  and  what  the  bailiff  said;  and  that  imme- 
diately they  made  up  their  verdict.  The  question  thereforo 
presented  is,  what  was  the  probable  effect  of  the  statement  made 
by  Bond  to  the  jury  ?  Was  it  wrongful  and  hurtful  ?  Did  it 
tend  to  affect  their  finding  ?  In  the  trial  of  capital  cases  it  is 
the  rule  and  practice  to  swear  the  bailiffs  who  attend  the  jury, 
specifically,  inter  alia,  that  they  will  keep  the  jury  together, 
and  will  not  suffer  them  to  separate  or  depart  the  one  from  the 
other,  and  that  they  will  not  speak  to  them  touching  the  case  iu 
hand,  and  will  not  suffer  any  other  person  to  speak  to  them  on 
any  subject  whatever.  In  the  trial  of  all  felonies  the  duties  of 
the  attending  bailiffs  are  the  same,  and  what  is  specifically 
sworn  to  by  the  bailiffs  in  capital  cases  is  the  bounden  duty  of 
the  ofiicers  in  all  felonies.  Nor  is  it  less  their  duty  in  misde- 
meanors and  in  civil  cases,  though  the  consequence  of  a  viola- 
tion of  the  rule  in  the  last-named  cases  is  not  so  seriously  re- 
garded as  it  is  in  cases  of  felony.  And,  lest  such  matter  may 
not  be  fully  known  to  the  ministerial  officers  of  the  court,  or 
may  not  be  regarded  by  them  as  of  importance,  it  is  the  duty  of 
the  trial  judge  to  give  the  sheriff,  his  deputy,  and  his  bailiffs 
specific  instructions  as  to  their  respective  duties,  one  of  which 
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is,  undoubtedly,  that  they  should  not  speak  to  the  jury  touching 
the  case  on  trial.     Indeed,  it  is  highly  improper  for  officers  to 
hold  unnecessary  converse  with  the  members  of  the  jury  while 
they  have  a  case  in  consideration ;  but  to  speak  of  the  case  itself, 
and  especially  of  a  matter  of  importance  relating  to  it,  is  a  great 
contempt  of  the  authority  of  the  court,  and  may  result  in  irre- 
parable harm.     We  are  of  the  opinion  that  the  record  sustains 
the  presumption  that  the  statement  made  to  the  jury  by  the 
liailiff  may  have  had  a  decided  effect  upon  the  verdict.     The 
jury  had  retired  from  the  bar,  and  had  been  in  consideration  of 
the  case  for  an  hour  and  a  half,  and  upon  receiving  the  state- 
ment of  Bond  they  immediately  made  up  their  verdict.     Ac- 
cording to  the  statement  of  Bond  as  to  what  the  law  of  the  case 
was,  the  verdict  rendered  was  for  a  misdemeanor,  or  was  so  in- 
tended, while  the  crime  proven,  in  any  view  of  the  evidence, 
was  a  felony.     The  statement  of  Bond  was  erroneous  and  un- 
true in  law  and  in  fact,  but  the  mischief  is  not  the  less  on  that 
account.     If  it  qould  be  knoAvn,  which  it  is  now  impossible  to 
know,  that  the  verdict  when  rendered,  if  no  such  statement  had 
been  made,  would  have  been  just  as  the  one  rendered,  that  would 
not  change  the  laAV  of  the  case.     The  atino?plicro  of  the  case,, 
if  the  figure  be  allowable,  as  sllo^\^l  by  the  record,  discloses  a 
pui'pose  to  deal  gently  with  the  defendant,  a  young  man  thought 
to  have  been  led  astray  by  others.     For  the  breaking  into  the 
dwelling  house  of  a  neighbor,  Avhile  the  family  was  absent,  by 
biirsting  open  the  outer  rear  door  with  an  ax,  and  of  stealing 
30-odd  dollars,  clearly  proven,  the  judgment  recites  that  he  wa* 
sentenced  for  "one  full"  year  to  the  penitentiary,  whereas  com- 
mon justice  and  practice  would  have  sent  him  up  for  several 
years.    The  hesitation  of  the  jury  in  convicting  him  promptly 
upon  certain  evidence  of  unmistakable  guilt,  fortified  by  his 
own  testimony  to  facts  which  left  no  room  for  doubt  of  his  guilt, 
raises,  as  wo  think,  a  reasonable  suspicion  that  the  verdict  waa 
the  result  of  the  statement  of  Bond.     By  section  729,  of  the 
Code  it  is  made  a  contempt  of  court  for  an  officer  to  converse 
with  a  juror  after  the  jury  has  retired  from  the  bar,  save  by  or- 
der of  the  court,  upon  any — even  an  immaterial — subject;  but 
to  talk  with  them,  or  with  one  of  them,  while  in  retirement,  con- 
cerning material  points  in  the  case,  is  a  much  more  serious  mat' 
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ter.  Such  communication,  in  our  judgment,  affects  the  in- 
tegrity ^nd  purity  of  the  verdict,  and  it  cannot  be  permitted  to 
stand.  It  is  to  be  hoped  that  the  learned  court  inflicted  merited 
punishment  upon  the  erring  bailiff;  otherwise,  it  may  not  be 
hoped  to  stop  a  practice  so  shameful  to  trial  courts  in  the  ad- 
ministration of  justice.     Reversed  and  remanded. 
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State  v.  Dijeany,  et  al. 

05  Kan.  292—69  Pac.  Rep.  182. 

Decided  June  7,  1902. 

TniAT.:  Coxspiracy:*  Information  charging  conspiracy  in  restraint  of 
trade — Evidence — Right  to  a  fair  and  impartial  trial,  including 
the  right  of  counsel  and  the  services  of  a  clerk  or  stenographer- 
Challenges. 

1.  In  an  information  charging  a  criminal  conspiracy  in  the  entering 

into  an  agreement  In  restraint  of  trade,  and  in  restraint  of  com- 
petition 4n  trade,  and  pooling  and  fixing  the  price  of  an  article 
of  trade  or  commerce,  it  is  necessary  to  aver  the  names  of  all 
parties  to  such  conspiracy  known  to  the  prosecution;  but  it  is 
not  essential  to  the  sufficiency  of  the  information  that  all  such 
parties  be  jointly  charged  with  the  commission  of  the  o^ense. 

2.  Each  defendant  Jointly  tried  upon  a  criminal  charge  is  entitled  to 

peremptorily  challenge  the  number  of  jurors  permitted  by  stat- 
ute in  such  case;  but  the  number  of  peremptory  challenges  al- 
lowed the  State  is  not  thereby  augumented,  but  remains  the  same 
whether  the  number  of  defendants  on  trial  is  one  or  many. 

3.  A  defendant  placed  upon  his  trial,  charged  with  the  commission  of 

a  crime,  is  entitled  to  a  fair  and  impartial  public  trial,  to  be  rep- 
resented by  counsel,  and  to  the  services  of  a  clerk  or  stenographer 
to  assist  such  counsel  in  the  preparation  of  the  defense,  if  desired 
by  the  defendant,  and  it  is  error  to  deprive  a  defendant  of  such 
right. 

4.  Upon  a  prosecution  for  a  criminal  conspiracy  in  restraint  of  trade 

or  commerce,  or  in  restraint  of  competition  in  trade  or  commerce, 
or  in  pooling  and  fixing  the  price  of  an  article  of  trade  or  com- 
merce, parol  evidence  is  admissible  to  prove  the  contents  of  a 
•written  agreement  alleged  to  have  been  entered  into  In  further- 
ance of  such  conspiracy,  when  the  existence  and  execution  of  such 
agreement  Is  first  established,  and  It  Is  further  shown  such  agree- 
ment Is  not  in  the  possession  or  under  the  control  of  the  prosecu- 
tion, and  the  State  cannot  secure  or  compel  its  production. 

•Bee  Coi^BPiBAOT  in  Table  of  Topics;  also  11  Am.  Grim.  Rep.  667. 
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B.  Before  a  defendant  may  be  convicted  upon  a  charge  of  criminal 
conspiracy,  it  must  be  shown  he  knew  of  and  participated  in  such 
conspiracy. 

(Syllabus  by  the  Court.) 

Appeal  from  the  District  Court,  Rnsh  Coimty;  Hon.  J.  E. 
Andrews,  Judge. 

Henry  Dreany  and  another,  convicted  of  conspiracy  in  re- 
straint of  trade,  appeah     Eeversed. 

Samuel  Jones,  E.  C.  Colo  and  17.  //.  llussell,  for  the  ap- 
pellants. 

A.  A.  Godard,  Attorney  General,  J.  W.  McCormicJc  and  H. 
L.  Anderson,  for  the  State. 

Pollock,  J.  Appellants,  Henry  Dreany,  the  vice  president, 
treasurer,  and  general  manager,  and  J.  F.  Shotts,  the  president, 
of  the  ]  a  Crosse  Lumber  &  Grain  Company,  a  corporation,  were 
arrested  aud  tried  upon  a  cliargo  of  combining  and  entering  into 
an  unlawful  agreement  with  others  named  to  pool  and  fix  tlie 
l>rice  to  be  paid  for  gi-ain  at  the  town  of  Bison,  Kan.  This  ap- 
peal is  prosecuted  froin  a  judgment  of  conviction.  Many 
grounds  of  error  are  assigned.  We  shall  refer  to  only  such  as 
are  deemed  material  to  the  issue. 

It  is  first  contended  by  counsel  for  appellants  that  the  infor- 
mation is  fatally  defective,  and  should  have  been  quashed,  be- 
cause all  those  who  are  alleged  to  have  entered  into  the  unlawful 
combination,  in  so  far  as  known  by  the  prosecuting  officer  of  the 
State,  should  have  been  jointly  charged  in  the  information,  and 
because  neither  the  term«  of  the  agi'eement  entered  into  nor  >s 
nature  are  pleaded.  This  being  a  prosecution  for  a  conspiracy 
in  restraint  of  trade,  the  information  should  allege  the  names 
of  all  those  parties  to  the  conspiracy  known  to  the  prosecuting 
oflicer.  This  the  information  does  allege.  But,  Avhile  this  is 
true,  it  is  not  incumbent  upon  the  prosecution  to  jointly  charge 
all  those  alleged  to  have  participated  in  the  unlawful  undertali- 
ing.  Heine  v.  Commonwealth,  91  Pa.  145;  People  v.  Rich- 
ards, 67  Cal.  412,  7  Pac.  828,  56  Am.  Rep.  725;  United  States 
V.  Miller,  3  Hughes,  553,  Fed.  Cas.  No.  15,774.  The  informa- 
tion alleges :  "Defendants  did  then  and  there  unla^vfuUy  enter 
into  an  agreement,  contract,  and  combination,  in  the  county  and 
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State  aforesaid,  in  the  name  of  the  Ii^  CrcMW  Lumber  &  Grain 
Company  aforesaid,  with  divers  and  snndrj  other  persons, 
partnerships,  companies,  and  corporations,  to  wit,  [naming 
tliem],  who  were  at  the  said  time  and  place  competitive  grain 
buyers  and  dealers  at  Bison,  Rush  County,  Kansas,  .  .  . 
which  said  agreement,  contract,  and  combination  was  designed 
and  entered  into  with  the  intent  then  and  there  and  there- 
after to  establish,  settle,  and  fix  the  price  the  said  gi-ain  dcaleis 
and  buyers  should  pay  for  grain  at  said  place,  to  divide  the  ntt 
earnings  and  proceeds  of  said  grain  buyers  and  dealers  at  said 
place,  and  to  prevent  comjietition  between  said  grain  dealers  and 
buyers  in  the  purchase,  sale,  and  transportation  of  grain  by  tJio 
said  gi-ain  buyers  and  dealers  at  said  place."  We  are  of  tlio 
opinion  these  allegations  contain  a  sufficient  statement  of  the 
persons  confederating  together,  and  the  nature  of  the  contracC 
entered  into,  to  fully  apprise  defendants  of  the  nature  and  char- 
acter of  the  offense  charged,  and  that  the  motion  to  quash  was 
properly  overruled. 

Under  the  provisions  of  the  Criminal  Code  defendants  jointly 
tried  were  each  entitled  to  challenge  peremptorily  four  juror-;. 
State  V.  Durein,  29  Kan.  688.  At  the  trial  it  was  contended 
for  by  the  prosecution,  and  the  court  awarded  to  the  State,  two 
peremptory  challeng'  i  for  each  defendant  on  ti'ial.  Counsel  for 
appellants  insist  this  .'  error.  With  tliis  insistence  we  agree. 
The  Criminal  Code  (section  198)  provides:  "The  defendant  in 
every  indictment  or  information  shall  be  entitled  to  a  peremp- 
tory challenge  of  jurors  in  the  following  cases,  as  follows: 
.  .  .  Fourth.  In  cases  not  punishable  with  death  or  impris- 
onment in  the  penitentiary,  to  the  number  of  four,  and  no  more." 
Section  199  provides:  "In  all  criminal  trials  the  State  may 
challenge  peremptorily  half  the  number  of  jurors  allowed  the 
defendant  by  the  preceding  section."  Mr.  Thompson,  in  his 
work  on  Trials  (volume  1,  §  45),  says:  "Although  the  defend 
ants  so  jointly  indicted  may  severally  be  permitted  the  statutory 
number  of  challenges,  this  does  not  increase  the  number  allowed 
to  the  State  bevond  the  number  allowed  to  it  in  the  case  of  a  sin- 
gle  defendant.  The  prosecution  cannot  complain  of  this,  since 
it  is  a  matter  of  its  own  choice  to  proceed  against  the  defendants 
jointly,  when  it  might  have  proceeded  against  them  severally." 
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The  authorities  in  States  having  statutory  provisions  bi.incwhat 
similar  to  our  own  fully  support  this  rule.  Malian  v.  ii!ia>te,  10 
Ohio,  232 ;  Savage  v.  State,  18  Fla.  909 ;  State  v.  Earle,  21  La. 
Ann.  38, 13  Am.  Rep.  109 ;  State  v.  Gay,  25  La.  Ann.  472 ;  Wig- 
gins  V.  State,  1  Lea,  738 ;  Slioefjler  v.  State,  3  Wis.  823. 

Again,  the  record  shows  at  the  trial  counsel  for  defendants 
were  accompanied  by  the  official  court  stenographer  of  the 
Twentieth  Judicial  District,  acting  in  the  capacity  of  a  private 
stcnogi-apher  for  counsel,  employed  by  defendants  for  the  pur- 
pose of  taking  notes  of  the  testimony  and  performing  other 
clerical  matters  in  the  progress  of  the  trial  for  the  use  of  counsel 
for  defendants.  Upon  objection  made  by  the  county  attorney, 
such  private  stenographer  was  refused  by  the  court  permission 
to  take  notes  in  open  court  of  the  evidence  of  witnesses  and  other 
matters  occurring  in  the  progTess  of  the  trial.  This  was  error. 
It  is  the  right  of  one  put  upon  trial  for  a  criminal  offense  to 
have  a  public  trial,  to  bo  repre^--ented  by  counsel,  and  in  ail 
things  to  have  opportunity  for  a  full  and  fair  investigation  of 
the  cliavgc  brought  against  him,  and  to  prepare  for  and  present 
his  defense  thereto.  If  in  the  progress  of  this  trial  counsel  for 
defendants  desired  the  services  of  a  private  stenographer  or 
clerk  to  assist  them  in  the  discharge  of  tlieir  duties,  defendants 
had  tho  right  to  employ  such  assistant,  and  had  the  right  to  his 
presence  in  the  court  room  and  his  aid  during  the  trial ;  and  it 
is  error  to  deny  such  right,  if  request  therefor  is  mad'>  as  in  this 
case,  in  a  proper  manner,  and  such  request  is  reasonable,  and  the 
person  so  employed  demeans  himself  in  a  proper  manner,  toward 
the  court.  As  tending  to  support  this  position,  see  People  v. 
JTartman,  103  Cal.  242,  37  Pac.  153,  42  Am.  St.  Eep.  108 ; 
People  V.  Murray,  89  Mich.  276,  50  N.  W.  995, 14  L.  R.  A.  809, 
28  Am.  St.  Eep.  294. 

Again,  it  is  contended  the  court  erred  in  the  reception  of  parol 
evidence  as  to  the  contents  of  the  written  agreement  executed  by 
the  parties  alleged  to  have  particip?^+ed  in  the  conspiracy.  It 
appears  from  the  record  that  the  county  attorney  served  notice 
upon  defendants  to  produce  this  written  agreement  at  the  trial. 
It  does  not  appear  such  writing  was  in  the  possession  of  or  under 
the  control  of  defendants.  It  does  appear  the  written  instru- 
ment was  not  in  the  possession  or  under  the  control  of  the  prose- 
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cuting  attorney.  It  is  clear  that,  if  such  writing  is  shoAvn  to  Lc 
in  the  possession  of  the  defendants,  they  could  not  bo  compcllcil, 
by  notice  or  otherwise,  to  produce  it  as  evidence  to  bo  used  in  a 
prosecution  against  them.  It  is  further  apparent  that,  if  such 
writing  were  shown  to  bo  in  the  possession  of  defendants,  it 
wonld  be  as  completely  lost  to  the  prosecution,  so  far  as  any 
power  existed  to  procure  it  as  evidence  npon  the  trial,  as  though 
it  were  lost  or  destroyed  altogether.  And  in  such  case  pan-l 
evidence  of  its  contents  has  been  held  admissible  by  this  couvt. 
State  V.  Gtirnee,  14  Kan.  111.  As  the  writing  in  question  wiis 
not  in  the  possession  of  nor  under  the  control  of  the  prosecution, 
and  as  it  was  not  within  the  power  of  the  State  to  produce  it  at 
the  trial,  we  are  inclined  to  the  opinion  that  it  was  not  error  to 
receive  secondary  evidencer  of  its  contents  after  proof  duly  made 
of  its  existence  and  execution.  Mr.  Wharton,  in  his  work  on 
Criminal  Evidence  (8th  ed.,  §  21G),  says:  "In  criminal  issues, 
the  fact  that  the  indictment  charges  the  defendant  with  stealing 
or  in  any  other  way  misappropriating  a  particular  document  is 
a  aufticicnt  notice  to  the  defendant  to  produce  the  document; 
and  under  such  circumstances  parol  evidence  of  the  document 
is  admissible  without  due  notice  to  produce.  Xor  is  it  neces- 
sary that  the  indictment  should  aver  the  loss  or  destruction  of 
the  document.  The  same  rule  has  been  applied,  xindcr  an  in- 
dictment for  administering  an  unlawful  oath,  to  enable  the  pro- 
secution to  prove  by  parol  the  paper  from  which  the  oath  was 
read,  without  notice  to  produce  the  paper." 

Again,  it  is  contended  the  evidence  was  wholly  insufficient  to 
warrant  a  conviction  of  defendant  Shotts.  It  was  admitted 
upon  the  trial  that  he  was  the  president  of  the  La  Crosse  Lum- 
ber &  Grain  Company.  It  was  not  shown,  however,  that  ho  was 
present  at  any  meeting  of  the  parties  preliminary  to  the  making 
of  the  unlawful  agreement.  He  did  not  sign  the  same,  and  it 
is  not  shown  he  had  any  knowledge  of  the  unlawful  agreement, 
or  in  any  way  actively  participated  in  the  matter.  Xeithcr  is 
it  shown  the  agreement  was  signed  by  the  corporation  of  which 
he  was  the  president.  The  evidence  was  therefore  utterly  in- 
sufficient to  connect  him  with  the  guilty  transaction  or  to  sus- 
tain a  conviction  against  him. 
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Other  errors  aro  assigned ;  but,  as  they  are  such  as  will  prob- 
ably not  recur  upon  a  further  trial,  they  reed  not  bo  considered. 
It  follows  the  judgment  must  be  reversed,  with  directions  to 
grant  the  defendant  Dreany  a  new  trial  and  to  discharge  de- 
fendant Shotts.     It  is  so  ordered.     All  the  justices  concurring. 


ViCKKRS   V.   PkOI'LE. 

31  Colo.  491—73  Pac.  Rep.  845. 

Decided  October  5,  1903. 

Trial;  Demurrer  to  information — Character  witness — Witness  in  court 
room  after  rule  to  exclude. 

1.  When  an  information  is  duly  verified,  a  demurrer,  supported  by  an 

aifldavit  of  the  same  person  who  verified  the  information,  denying 
personal  knowledge  of  the  facts,  should  be  overruled. 

2.  A  witness  who  resided  far  distant  from  defendant,  testified  that 

defendant's  reputation  was  bad;  but  it  appearing  on  cross-exam- 
ination that  he  did  not  Itnow  the  defendant's  reputation,  except 
by  tallying  with  three  persons.  Held,  the  evidence  should  have 
been  stricken  out. 

3.  When  the  defendant  is  not  at  fault,  it  is  error  to  reject  one  of  his 

witnesses,  simply  because  the  witness  had  been  in  the  court  room 
a  few  minutes  in  violation  of  rule  to  exclude  witnesses. 

Error  to  District  Court,  Teller  County. 

James  AV.  Vickers,  convicted  of  an  assault  with  intent  to  kill, 


brings  error. 


Reversed. 


John  B.  Smith,  for  plaintiff  in  error. 

N.  C.  Miller,  Attorney  General,  and  //.  C.  TIersey  and  I.  B. 
Melville,  Assistant  Attorneys  General,  for  the  people. 

Steele,  J.  An  information  duly  verified  by  Joseph  A. 
Tawney  was  filed  in  tho  District  Court  within  and  for  the 
County  of  Teller,  charging  that  tho  defendant  on  March  21, 
1901,  did  make  an  assault  upon  the  person  of  Peter  Enzenauer, 
with  the  intent  then  and  there  to  kill  and  murder.  A  demurrer 
upon  the  ground  that  the  infonnation  was  not  verified  by  a  per- 
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son  having  perse  nnl  knowledge  of  the  facts  alleged  in  the  infor- 
mation (the  defendant  not  having  had  or  waived  a  preliminary 
examination)  was  interposed,  supported  by  the  affidavit  of 
Tawney.  Tawney  alleges  in  his  affidavit  that  he  is  the  person 
who  verified  the  information,  and  that  ho  had  no  personal  knowl- 
edge of  the  facts  alleged  in  the  information.  The  demurrer 
was  overniled. 

Upon  the  request  of  the  defendant,  an  order  was  made  by  tlio 
court,  excluding  the  witnesses  from  the  court  room.  Dr.  Jamc- 
Green  was  called  as  a  witness  for  the  defendant.  It  appoariiii^ 
that  the  witness  was  in  tlio  court  room  for  a  period  of  fifteen  or 
twenty  minutes  while  ^\itnesses  were  testifying,  the  court  re- 
fused to  permit  him  to  testify.  The  defendant  offered  to  show 
that  the  witness  was  regularly  subpoenaed  by  the  State;  that  ho 
was  informed  by  the  district  attorney  that  he  would  not  be  called 
by  the  prosecution,  r.nd  that  as  soon  as  it  was  kno^vn  tliat  he  was 
in  the  courtroom  the  attorneys  for  the  defendant  requested  him 
to  leave,  and  that  he  did  then  leave,  the  courtroom.  There  wns 
no  showing  made  that  the  Avitness  remained  in  the  courtroom  by 
procurement  of  the  defendant.  The  offer  of  proof  was  that 
the  witness  dressed  the  Avounds  of  the  injured  man,  and  that  cer- 
tain contradictory  statements  were  made  by  him  to  the  witncsj5. 
The  witness  Eurnside,  i-osiding  at  the  toAvn  of  Divide,  was  per- 
mitted to  testify,  over  the  objection  of  the  defendant,  concemiiij^ 
the  general  reputation  of  the  defendant.  Upon  cross-examina- 
tion it  was  shown  that  the  defendant  resided  at  the  tOAvn  of  Bal- 
four, thirty  miles  distant  from  the  residence  of  the  witness,  and 
that  the  witness  based  his  knowledge  of  the  reputation  of  the 
defendant  upon  statements  made  to  him  by  persons  who  claimed 
they  resided  at  Balfour;  that  the  witness  had  never  been  in  Bal- 
four, and  did  not  know  where  the  persons  with  whom  ho  had 
conversed  resided.  The  jury  returned  a  verdict  finding  the  de- 
fendant guilty.  The  defendant  brings  the  case  here  for  review, 
alleging  numerous  en-ors.  We  shall  consider  those  assignments 
only  which  allege  that  the  court  erred  in  overruling  the  de- 
murrer, in  refusing  to  permit  the  witness  Green  to  testify,  and 
in  denying  the  motion  to  strike  the  testimony  of  the  witness 
Bumside. 
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The  demurrer  was  properly  overruled.  It  was  held  in  the  re- 
cent case  of  Barr  v.  People,  30  Colo.  — ,  71  Pac.  392,  citing 
Holt  V.  People,  23  Colo.  1,  45  Pac  374,  that,  when  an  affidavit 
is  made  as  the  basis  of  an  infomnation  in  conformity  with  the 
requirements  of  the  statute,  it  is  not  in  the  power  of  the  accused 
to  attack,  by  counter  afl'idavit  or  otherwise,  the  truth  of  its  ma- 
terial statements. 

.  Although  the  witness  Bumside  qualified  himself  on  the  direct 
examination,  upon  cross-examination  it  was  shown  that  he  did 
not  know  the  general  reputation  of  the  defendant  in  the  com- 
munity where  the  defendant  resided  at  or  about  the  time  of  the 
trial.  Burnside  did  not  reside  in  the  same  neighborhood  with 
the  defendant.  In  support  of  his  statement  that  he  Icnew  the 
general  reputation  of  the  defendant,  and  that  it  was  bad,  witness 
said,  when  asked  how  many  persons  he  had  talked  with  upon  the 
subject  of  defendant's  reputation,  "Two  that  worked  for  him, 
'and  one  neighbor."  The  witness  was  clearly  incompetent  to 
testify  to  the  general  reputation  of  the  defendant,  and  the  proper 
practice  required  the  testimony  to  be  stricken  upon  motion,  and 
the  jur}'  instructed  to  disregard  it. 

The  most  serious  error,  and  that  which  requires  the  reversal 
of  the  judgment,  is  found  in  the  refusal  of  the  court  to  pennit 
the  witness  Green  to  testify.  There  was  no  showing  that  the 
defendant  was  instrumental  in  procuring  the  witness  to  remain 
in  tlie  courtroom,  and  nothing  appears  in  the  record  which  would 
justify  us  in  holding  that  the  court  found  that  the  defendant 
connived  at  the  disobedience  of  the  rule  by  the  witness.  We 
have  recently  held,  qu  .dug  with  approval  a  decision  of  the  Court 
of  Appeals,  that:  "The  prevailing  doctrine  is  that  the  violation 
of  such  an  order  by  witnesses  will  not  deprive  the  party,  whose 
witness  he  is,  of  the  benefit  of  his  testimony,  if  the  party  himself 
is  without  fault.  But  where  the  order  has  been  disobeyed  by 
the  consent  or  procurement  of  the  party  seeking  to  use  the  wit- 
ness, the  court  may,  in  the  exercise  of  a  sound  discretion,  refuse 
to  receive  the  testimony."  Bahrman  v.  Terry,  30  Colo.  — , 
71  Pac.  1118.  The  defendant  offered  to  show  that,  as  soon  as 
counsel  knew  of  the  witness'  presence  in  the  courtroom,  he  was 
requested  to  leave,  and  did  then  and  there  depart;  and  the  court 
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apponrcd  to  Imvo  refused  to  permit  tho  witness  to  testify  solely 
because  of  tho  violation  of  tho  rule,  and  not  because  it  appeared 
that  the  defendant  was  in  nnj  way  responsible  for  tho  witness' 
presence,  or  consented  to  his  remaining  in  tho  courtroom. 
For  the  reasons  given,  tho  jixdgnient  is  reversed.     Reversed. 

Note  (by  J,  F.  G.). — We  have  not  examined  the  Colorado  statutes  in 
this  regard;  but  it  seems  unusual  to  support  a  demurrer  by  atfidavit. 
Had  there  been  a  motion  to  quash,  support  by  the  atfidavit  of  the  per-, 
son  who  verified  the  Information;  or  a  special  plea  filed,  it  may  be 
doubted  whether  the  information  should  have  been  sustained.  As  to 
affidavits  made  without  personal  knowledge,  isee  11  Am.  Crim.  Rep.. 
pages  298,  302,  349,  350,  372  and  373;  also  Utate  v.  McGahey,  97  N.  VV. 
Rep.  SC5;  also  Rice  v.  Ames,  and  i    .  s  In  present  volume. 

As  to  exclusion  of  witnesses,  see   -   xt  case  and  notes. 


Pile  v.  State. 


107  Tenn.  532—64  S.  W.  Rep.  477. 

Decided  September  23,  1901. 

Tbtal:  Witness  in  court  room  in  violation  of  rule  to  exclude  witnesses. 

A  witness  for  defendant,  coming  from  a  distance  and  arriving  at 
court  after  rule  entered  to  exclude  witnesses  from  the  court  room, 
and  remaining  there  without  knowledge  of  rule,  and  without 
knowledge  of  defendant  or  his  counsel,  should  not  be  rejected. 

Error  to  Circuit  Court,  Union  County;  Hon.  W.  R.  Hicks, 
Judge. 

Wayne  Pile,  convicted  of  an  assault  with  intent  to  commit 
voluntary  manslaughter,  brings  error.     Reversed. 

/.  C.  J.  Williams,  for  plaintiff  in  error. 

G.  W.  PicJcle,  Attorney  General,  for  tho  State. 

CaldwisLt.,  J.  Wayne  Pile,  tho  plaintiff  in  error,  is  iinder 
conviction  for  an  assault  on  John  Nelson,  the  prosecutor,  with 
intent  to  commit  voluntary  manslaughter.  A.  J.  Campbell,  one 
of  the  State's  witnesses,  testified  that  he  heard  Pile,  while  talk- 
ing with  George  Fox,  some  time  before  the  encounter,  make  a 
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violent  threat  against  Xclson.  Pile  ofTc>rcd  to  contradict  that 
testimony  in  ioto  by  (Icorgo  Fox,  but  the  court  refused  to  per- 
mit Fox  to  be  examined  because  ho  had  lieard  some  of  the  Strfto's 
evidence,  and  had  not  been  under  tlio  rule  with  tho  other  wit- 
nesses. An  investigation  disr-losed  the  fact  that  Fox  resided 
some  distance  from  the  county  scat;  that  he  was  not  present 
when  the  court  commenced,  rnd  w.ls  not  expected  for  some 
hours;  that  he  arrived  la!.>  in  tlic  day,  l)m,  sooner  than  was  an- 
ticipated, and  went  into  tho  court  roum,  and  there  roniiiincd,  a^; 
lie  supposed  it  was  his  duty  to  do;  and  that  this  occurred  witli- 
out  the  knowledge  of  tho  defendant  or  liis  counsel.  This  dis- 
closure, in  our  opinion,  made  a  clear  and  obvious  case  for  the 
admission  of  tho  proposed  testimony.  The  intended  witness 
was  entirely  without  fault,  and  so  were  Uio  dofojidant  and  bin 
counsel.  The  testimony  rejected  was  very  material  to  tho  de- 
fense, and  might  have  changed  the  result.  Such  being  true,  the 
testimony  should,  undoubtedly,  have  been  admitted.  Smith  v. 
Si(de,  4  Lea,  428.     Reverse,  and  remand  for  a  now  trial. 

Notes  (by  J.  P.  G.).— 

A  Georgia  Case. — In  Iloxie  v.  State,  114  Ga.  19,  39  S.  E.  Rep.  944,  de- 
cided November  5,  1901,  the  court  said: 

"In  several  grounds  of  the  motion  for  a  new  trial  error  is  assigned 
upon  the  action  of  the  court  in  allowing  three  of  the  State's  wltne.s.sos 
to  testify,  who,  notwithstanding  they  had  been  'put  under  tho  rule,' 
remained  in  the  court  room,  and  heard  a  portion  of  the  testimony.  It 
appears  that  two  of  these  witnesses  were  deputy  sheriffs,  and  that  the 
court  permitted  them  to  remain  for  the  reason  that  their  ser\lccs  were 
needed.  The  remaining  one  of  these  witnesses  heard  the  testimony  of 
only  one  witness  for  the  State,  and  was  examined  as  to  matters  con- 
cerning which  he  did  not  testify.  Aside  from  all  this,  it  has  been  held 
by  this  court  that,  even  where  a  witness  who  has  been  sequestered,  dis- 
obeys the  order  of  the  court,  and  hears  the  testimony,  he  is  not,  for 
this  reason,  disqualified  from  himself  testifying  In  the  case.  See  May 
V.  State,  90  Ga.  800,  17  S.  E.  Rep.  108,  and  cases  cited." 

A  Kentucky  Case. — In  Gilbert  v.  Commonwealth,  23  Ky.  Law  Rep. 
1094,  C4  S.  \V.  Rep.  864,  decided  October  18,  1901,  the  court  said: 

"It  appears  that  Robert  Fields  was  in  the  court  house  and  heard  tlie 
testimony  Introduced  by  the  Commonwealth.  The  representative  of 
the  Comnjonwealth  then  discovered  that  ho  was  an  Important  witness 
for  it,  and  would  give  testimony  strongly  tending  to  establish  the  guilt 
of  appellant.  The  appellant  objected  to  Fields  testifying,  because  ho 
had  been  iu  the  court  room  I'uring  the  I'ltroductlon  of  testimony  by 
the  Commonwealth.    The  Cominonwealth's  attorney  stated  that  he  was 
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not  advised  that  Fields  would  testify  to  the  facts  at  the  time  of  Ihn 
introduction  of  the  other  testimony.  The  court  permitted  him  to  tes- 
tify. This  court  has  held  that  the  provision  of  the  Code  which  au- 
thorizes the  court  to  exclude  the  witnesses  from  the  court  room  pond- 
ing the  trial  is  not  mandatory,  but  the  court  has  a  sound  discretion 
In  the  enforcement  of  the  rule.  Johnson  v.  Clem,  82  Ky.  87;  Baker  v. 
Commonwealth  (Ky.),  50  S.  W.  Rep.  54.  The  Commonwealth  had  dis- 
covered an  important  witness,  and  it  would  not  have  been  the  exorcido 
of  a  sound  discretion  to  have  allowed  the  Jury  to  return  a  verdict  of 
n.>t  liuilty  when  there  was  a  witness  in  court  who  would  prove  facts 
that  would  have  authorized  the  jury  to  return  a  verdict  of  Kuilty.  lla'i 
the  court  not  done  so,  a  man  guilty  of  a  heinous  crime,  miglit  luivo 
escaped  punishment." 

A  Mississippi  Case. — In  Taylor  v.  State  (Miss.),  30  So.  Rep.  C57,  de- 
cided November  11,  1901,  the  court  said: 

"The  examination  of  Shannon  as  a  witness  for  the  Stale,  who  re- 
mained in  the  court  room  after  an  order  for  the  exclusion  of  the  wit- 
nesses from  the  room  was  made,  was  in  tlie  dipcrction  of  the  court." 

A  Texas  Case. — In  Cauthern  v.  State  (Texas),  61  S.  W.  Rep.  9G,  de- 
cided October  30,  1901,  the  court  said: 

"Appellant  insists  the  court  erred  in  failing  to  permit  him  to  prove 
by  the  witness  Tobe  Hasley  that,  on  the  following  day  after  the  difTi- 
culty  wherein  defendant  is  charged  with  an  assault  on  Jim  Still,  said 
Jim  Stni  stated  in  his  presence  that  at  the  time  ho  assaulted  W.  M. 
Cauthern,  the  brother  of  defendant,  he  tliought  ho  was  assaulting  de- 
fendant, as  he  did  not  at  that  time  know  them  apart,  they  being  twins 
and  very  much  alike,  which  he  contends  was  material  to  his  defonsn, 
to  prove  that  said  Still  was  the  aggres.sor  in  the  difllculty  with  W.  M. 
Cauthern,  to  show  the  state  of  mind  of  said  Still  towards  defendant 
at  the  time  of  the  difficulty,  aJ^fl  to  contradict  said  Still's  testimony. 
The  court  qualifies  this  bill,  to  vHt:  'This  witness  came  into  the  court 
house,  and  had  heard  a  part  of  the  testimony  of  the  witness  J.  C. 
Martin  v/hlle  the  witnesses  >vero  under  the  rule.  The  defense  also 
wanted  to  use  this  witness  to  impeach  Still,  for  which  no  predicate 
had  been  laid.'  It  is  within  the  sound  discretion  of  the  trial  court  to 
permit  the  introduction  of  testimony  of  witnesses  who  are  not  under 
the  rule,  when  the  rule  has  been  Invoked  by  either  side,  and,  in  the 
absence  of  an  abuse  of  this  discretion,  we  will  not  reverse  the  case. 
An  inspection  of  this  record  does  not  show  an  abuse  of  discretion  by 
the  trial  court.  Furthermore,  we  note  the  explanation  shows  tluit  no 
predicate  was  laid  for  the  introduction  of  the  testimony.  This  of  itself 
would  exclude  said  testimony." 
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CAUTEll  V.  STATli  gg-j 

Cautku  v.  Static. 

78  Miss.  348—29  So.  Uop.  148. 

Decided  .January  21,  1901. 

Tbtat-s*  Ski'aration  of  Jukous  in  felony  eases— Comvwn-law  rule— Pre 
sumption  as  to  affect— Burden  on  the  Utatc  to  remove  that  pre- 
sumption,, 

1.  According  to  tho  common  law,  Jurors  Impaneled  to  try  a  felony 

case,  are  not  permiltod  to  withdraw  from  tho  bar,  except  in  tlit. 
charKo  of  an  ofhcer,  sworn  to  attend  them. 

2.  A  violation  of  this  rule  Is  pre.sumod  to  be  prejudicial  to  the  dofeiid 

ant's  interest;    unless  the  contrary  clearly  appears  by  evidence; 

Appeal  from  tho  Circuit  Court,  Sunflower  County;  Hon.  F 
E.  Lark  in,  Judge. 

George  Carter,  convicted  of  larceny,  appeals.     Reversed. 

Johison  (G  Chapman,  for  the  appelliuit. 

Monroe  McChirg,  Attorney  General,  for  tlic  State. 

TKiMfAi,,  J.  George  Carter  was  tried  and  convicted  in  tlic 
Circuit  Court  of  Sunflower  County  of  grand  larceny,  and  was 
sentenced  to  tJie  penitentiary  for  three  years,  lie  excepted  \/> 
several  rulings  of  the  court  in  the  admission  of  testimony  and 
in  tho  giving  of  instructions,  hut  wo  find  no  error  committed  in 
that  behalf,  lie  also  movcA  for  a  new  trial,  which  was  refust.'d. 
One  gi'ound  of  tho  motion  was  that  the  jury  had  during  tho  trial 
gone  from  tho  court  room  and  into  and  across  tho  public  street 
to  a  house  or  ofiicc  there  situate,  and  during  that  time  they  were 
not  under  tho  supen'ision  of  any  ofiicer.  Upon  iJio  hearing  of 
the  motion  R.  P.  Alillcr  testified  that  ho  was  deputy  .sheriff,  and 
was  in  the  court  room  when  tho  jury,  or  one  of  them,  request/id 
[)ermission  of  tho  court  to  retire  for  a  few  minutes;  that  per- 
mission was  given,  and  that  tho  jury  left  tho  court  room,  and 
wont  some  hundred  yards  across  a  public  street  to  tho  water- 
closet,  and  that  no  ofiicer  went  with  them,  so  far  as  ho  knew. 
This  is  the  substance  of  the  record  on  this  point,  and  it  is 
claimed  that  it  is  insuihcient  to  overcome  the  effect  of  tho  maxim, 
"Omnia  rite  acta  esse  pra'sumuntur."     Ihit  we  think  tho  tcsti- 

♦Upon  all  subjects,  consult  Table  of  Topics  In  this  Volume  and  Gen- 
eral Index  in  10  Am.  Crim.  Rep. 
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mony  of  Miller  shoAvs  that  the  jury  were  unattended  by  an  of- 
ficer while  absent  from  the  court  room,  and  we  suppose  that,  if 
the  fact  had  been  otherwise,  the  judge  would  have  so  certified  in 
the  bill  of  exceptions,  as  such  matters  are  under  his  supervision. 
But,  if  the  matter  h.ad  passed  from  his  recollection,  it  would 
liave  been  an  easy  matter  for  the  district  attorney  to  have  proven 
?uch  attendance.  We  conclude  the  fact  to  be  that  the  jury  was 
absent  from  the  court  room  for  some  minutes  unattended  by  any 
officer  of  tlie  court.  It  is  said  that  the  rule  of  the  common  law- 
is,  where  the  jurors  depart  from  the  bar,  a  bailiff  must  be  sworn 
to  attend  them.  A  departure  -"^rom  this  rule  is  an  irregularity 
which  vitiates  the  verdict,  unless  it  be  affinnativelv  shown  that 
it  is  above  suspicion.  In  this  State  the  rule  is  modified  in  ref- 
erence to  misdemeanors  and  in  civil  cases,  but  it  obtains  in  all 
its  force  in  respect  to  felonies.  The  departure  of  the  jury  from 
tlie  bar  in  this  case  unattended  by  an  officer  subjects  it  to  a  sus- 
])icion  of  improper  influeiioo,  which  was  not  removed,  and  the 
verdict  cannot  be  upheld.  Our  court,  in  all  the  cases  before  it, 
has  spoken  v/ith  one  voice  in  favor  of  this  rule;  the  only  one 
that  can  insure  the  purity  of  the  verdict.  Hare  v.  State,  4 
TTcw.  1ST ;  Boles'  Case,  13  Smedes  &  M.  393 ;  Organs  Case,  2G 
Miss.  78 ;  Prewitt  v.  State,  G5  Miss.  438,  4  South.  346 ;  Diirr 
V.  State,  53  Miss.  425.  In  Organs  Case  the  separation  of  one 
juror  from  the  superintendence  of  the  bailiff  was  held  to  be  an 
irregularity  that  vitiated  tbe  verdict.  With  stronger  reason 
must  the  separation  of  all  the  jury  from  the  superintendence  of 
an  officer  have  a  like  effect.     Reversed  and  remanded. 


Gamble  v.  State. 


44  Fla.  429—33  So.  Rep.  471. 

Decided  October  7,  1902. 

Tbial:  Separation  of,  and  use  of  intoxicants  hy,  jurors— Presumptive 
as  to  prejudicial  effect;  and  burden  on  State  to  remove. 

1.  The  mere  separation  of  Jurors,  impaneled  to  try  a  capital  case, 
from  their  fellows,  without  the  attendance  of  an  officer,  although 
an  irregularity,  is  not  a  sufficient  cause  for  setting  aside  the  ver- 
dict, If  the  court  is  satisfied  that  the  prisoner  has  not  sustained 
any  injury  from  such  separation.    But  where  there  has  been  an 
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Improper  separation  during  such  trial,  if  the  verdict  is  against 
the  prisoner,  he  is  entitled  to  the  benefit  of  a  presumption  that 
the  irregularity  has  been  prejudicial  to  him,  and  the  burden  of 
proof  is  upon  the  prosecution  to  s>-.w  to  the  entire  satisfaction 
of  the  court  that  the  prisoner  has  suffered  no  injury  by  reason 
of  the  separation.  Contrary  dicta  in  State  v.  Mailoil,  12  Fla.  151, 
disapproved. 
2.  If  intoxicants  be  shown  to  have  been  used  by  the  Jury  impaneled 
in  a  capital  case,  the  presumption  arises  in  favor  of  the  convicted 
defendant  that  it  resulted  injuriously  to  him;  and  the  burden  is 
on  the  State  to  show  affirmatively,  to  the  entire  satisfaction  of 
the  court,  that  their  use  was  to  such  a  limited  and  moderate  ex- 
tent as  to  completely  and  satisfactorily  negative  any  harm  to  the 
defendant  from  its  use  by  the  jury,  or  any  member  of  it. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Dade  County;  Hon.  Minor  S.  Jones, 
Judge. 

David  Gamble,  convicted  of  murder,  brings  error.     Affirmed. 

B.  A.  Thraslier,  for  the  plaintiff  in  error. 
"William  B.  Lamar,  Attorney  General,  for  the  Stc..^/. 

Tatlok,  C.  J.  The  plaintiff  in  error,  David  Gamble,  was 
indicted,  tried,  convicted,  and  sentenced  for  the  crime  of  mur- 
der in  the  first  degree  at  the  spring  term,  1902,  of  the  Circuit 
Court  for  Dade  County,  and  comes  here  by  writ  of  error. 

The  only  question  presented  here  is  the  propriety  of  the  denial 
of  the  defendant's  motion  for  new  trial,  upon  the  fifth  and  sixth 
grounds  thereof,  as  folloAvs : 

"(5)  Because  the  jury  that  was  impaneled  to  try,  and  did 
try,  this  case,  were  not,  during  said  trial  and  consideration  of 
this  case,  so  guarded  or  protected  as  the  law  requires,  either  by 
the  sheriff  or  bailiff,  as  to  prevent  said  jury  or  protect  them  from 
improper  communications  or  instructions." 

"(6)  That  the  said  jury  were  allowed  during  the  trial  of  the 
case  to  separate  and  absent  themselves  from  the  presence  of 
each  other  and  from  the  presence  of  the  bailiff,  and  individual 
members  of  the  jury  were  allowed  to  talk  and  converse  witli 
other  persons  who  were  not  members  of  the  jury,  said  person  or 
juror  so  conversing  not  being  at  the  time  in  the  presence  of  the 
members  of  the  jury,  or  in  the  presence  of  the  bailiff,  sheriff,  or 
other  officer ;  that  the  place  where  said  jury  ate  and  slept  during 
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the  time  of  the  trial  and  consideration  of  this  case  was  at  the 
hotel  known  as  the  'Everglade,'  one  of  the  leading  hotels  of  the 
City  of  Miami,  Dade  County,  and  located  several  blocks  from 
the  court  house;  that  much  of  the  time  was  spent  at  and  about 
said  hotel,  during  which  time  various  members  of  the  jury  would 
separate  or  absent  themselves  from  the  jury  as  a  body,  some 
being  in  the  porch  of  the  hotel,  some  in  the  hall,  some  in  the 
toilet  room,  am.  some  in  tlie  yard,  during  which  time  the  said 
several  members  of  the  jury,  or  those  who  desired,  could,  and 
some  did,  converse  with  persons  not  members  of  the  jury ;  that 
said  jury  at  night  occupied  different  rooms  in  said  hotel,  to  wit, 
three  rooms,  there  being  four  jurymen  to  each  room." 

In  the  case  of  State  v.  Madoil,  12  Fla.  151,  which  was  a  trial 
for  larceny,  it  is  said :  "In  trials  for  offenses  punished  capitally, 
where  one  or  more  of  the  jury  separate  from  their  fellows,  we 
think  it  should  be  shown  that  the  separation  was  from  urgent 
necessity,  and  that  no  opportunity  was  offered  for  any  improper 
or  undue  influence.  In  such  cases  the  conduct  of  the  absent 
juror  should  be  subjected  to  the  most  rigid  scrutiny,  in  order  to 
ascertain  if  it  was  blameless  while  separated  from  his  fellows; 
and  the  verdict  should  only  be  allowed  to  stand  when  the  prose- 
cution can  show  that  there  was  no  opportvmity  to  tamper  with 
the  juror,  or  to  influence  him  in  finding  his  verdict."  This  rule, 
\ve  think,  indulges  too  strong  a  presumption  against  the  integrity 
of  the  jurors,  and  is  too  favorable  to  the  accused  in  such  cases, 
as  it  makes  the  integrity  of  the  verdict  dependent  solely  upon  the 
existence  of  an  opportunity  for  an  improper  tampering  with  a 
juror,  whether  such  opportimity  was  utilized,  or  not,  by  any  one 
in  any  manner.  Besides  this,  what  was  said  in  that  case  a?  to 
the  rule  governing  the  separation  of  jurors  in  capital  cases  was 
nhiter  dicta,  as  the  court  was  not  dealing  with  a  capital  case,  but 
one  of  larceny  only.  In  the  case  of  Bird  v.  State,  18  Fla.  493, 
it  is  said  that  "where  it  is  shown  to  the  satisfaction  of  the  court 
that  there  was  no  misconduct  upon  the  part  of  the  jurors,  and  it 
is  so  certified  by  the  court  in  the  bill  of  exceptions,  the  mere 
separation  of  the  jury  is  not  a  sufficient  ground  for  a  new  trial." 
The  Bird  Case  was  one  for  murder,  and  it  recognizes  the  pro- 
priety of  the  nile  that,  even  though  there  may  be  an  opportunity 
for  the  exertion  of  improper  influences  upon  the  jurors,  yet  the 
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bare  fact  of  such  opportunity,  without  resultant  harm  to  the  ac- 
cused, is  not  enough  to  avoid  the  verdict.  The  correct  rule,  as 
we  think,  deducible  from  these  and  other  cases,  is  that  the  mere 
separation  of  jurors  impaneled  to  ti-y  a  capital  case,  from  their 
fellows,  without  the  attendance  of  an  officer,  although  an  irre- 
gularity, is  not  a  sufficient  cause  for  setting  aside  tho  verdict, 
if  the  court  is  satisfied  that  tlie  prisoner  has  not  sustained  any 
injury  from  such  separation.  But  where  there  has  been  an  im- 
proper separation  during  such  trial,  if  the  verdict  is  against  the 
prisoner,  he  is  entitled  to  the  benefit  of  a  presumption  that  the 
irregularity  has  been  prejudicial  to  him,  and  the  burden  of  proof 
is  upon  the  prosecution  to  show  to  the  entire  satisfaction  of  the 
court  that  the  prisoner  has  suflfercd  no  injury  by  reason  of  the 
separation.     See  State  v.  Cucncl,  31  ]^.  J.  Law,  249. 

The  facts,  in  brief,  disclosed  by  the  examination  of  the  jurors, 
bailiff,  sheriff,  and  others,  in  this  case,  are,  in  substance,  as  fol- 
lows :  The  jury,  in  charge  of  a  bailiif,  took  tlieir  meals  and  slept 
at  a  hotel  in  tho  town  of  ^Miami,  where  tlie  trial  was  had.  They 
occupied  three  adjoining  rooms  on  the  upper  floor  of  said  hotel, 
and  wore  the  solo  occupants  of  that  floor;  the  bailiff  in  charge 
staying  there  with  thorn.  In  passing  to  and  fro  between  the 
court  room  and  liotel  they  did  not  keep  compactly  together,  but 
straggled  somewhat,  and  such  straggling  also  occurred  while  they 
were  about  the  hotel ;  but  on  such  occasions  they  Avero  all  in  view 
of  the  bailiff.  At  the  hotel  some  of  them  would  loiter  in  the 
halls,  and  on  one  or  two  occasions  while  so  loitering  would  speak 
a  few  words  to  some  girls  who  were  staying  there.  Wlien  they 
would  come  into  tho  liotel  from  the  court  house,  they  would  all 
repair  to  a  small  washroom  of  the  hotel,  too  small  to  accommo- 
date them  all  at  once;  and,  as  one  batch  of  them  would  get 
through  bathing,  they  would  step  outside  and  wait  just  outside 
the  door,  under  a  tree,  until  the  others  got  through;  the  bailiff 
the  while  having  all  of  them  practically  in  his  view.  On  one 
occasion  one  of  the  jurors  got  up  from  the  dining  table  during 
meal  time,  and  went  upstairs  alone  to  their  rooms,  for  the  pur- 
pose of  getting  his  handkerchief,  and  remained  away  several 
minutes.  The  bailiff  went  after  him,  leaving  the  rest  of  the 
jury  unattended  at  the  dining  table,  but  met  him  on  the  stairs, 
and  returned  immediately  with  him  to  the  rest  of  the  jury  in 
Vol.  XII —41 


i 


042 


AMERICAN  CBIMINAL  REPORTa 


I    I 


the  dining  room.  On  one  occasion,  at  a  late  hour  in  the  night, 
one  of  the  jurors  being  sick,  the  bailiff  and  another  juror  got 
tip  and  went  out  of  the  hotel,  and  into  the  town  with  him,  and 
saw  a  doctor,  and  from  the  doctor  went  to  a  drug  store,  and  im- 
mediately back  to  their  rooms  at  the  hotel ;  the  rest  of  the  jmy 
being  left  meantime  unattended  and  unconfined  in  their  rooms 
at  the  hotel.  On  another  occasion,  while  the  jury,  in  a  body, 
were  walking  past  the  barber  shop  of  one  of  their  number,  tlioy 
stopped  while  the  o^vner  of  the  shop  went  in  and  gave  some  busi- 
ness directions  to  his  assista'.ts  in  charge  of  the  shop.  The  jury 
were  also  taken  in  body  to  the  ■  ostoffice  to  get  their  mail,  but 
none  of  them  received  any  letters  or  other  communications  that 
had  anything  to  do  with  the  case.  On  one  occasion  an  outside 
])arty  was  permitted  by  the  bailiff,  after  exhibiting  two  tele- 
grams to  the  bailiff,  to  show  them  to  one  of  the  jurors  in  the 
presence  of  the  others.  These  telegrams  wore  entirely  foroisiii 
to  the  case  on  trial,  and  were  from  commission  firms  in  two  dis- 
tant cities  in  other  States,  relative  exclusively  to  the  sale  and 
shipment  of  tomatoes  for  the  juror  to  whom  the  telegrams  wore 
shown. 

A\Tiile  the  motion  for  new  trial  was  not  based  upon  the  use 
of  intoxicants  by  the  jiiry  during  the  trial,  yet  it  appeared  from 
their  examination  that  they  procured  and  had  in  their  rooms  at 
the  hotel  ton  or  a  dozen  bottles  of  lapcr  ■  .  a  n'nl  and  half  pint 
flasks  of  whisky,  and  a  regular  bottle  •  •  '  I  y,  during  the  time 
of  the  trial.  The  proofs  showed  tiia:  '  rhis  they  drank  very 
sparingly  and  moderately ;  none  of  them  Ix'iiig  at  any  time  the 
slightest  bit  intoxicated  from  its  use ;  half  of  the  full  bottle  of 
whisky  Ijeing  left  unconsumed  at  the  close  of  the  trial.  This 
liquor,  it  appears,  was  procured  at  the  expense  of  the  jurors 
themselves;  they  contributing  money  for  its  purchase.  While 
these  irregularities  and  separations  on  the  part  of  the  jury  were 
shown  by  their  own  statements  to  have  occurred,  yet  we  think 
that  it  was  also  affirmatively  and  satisfactorily  sho^vn  that  noth- 
ing occurred  from  it  to  influence  the  verdict,  and  that  no  hann 
resulted  therefrom  to  the  defendant.  It  was  affirmatively  shmni 
that,  in  all  the  separations  of  the  jury,  no  communication  in 
reference  to  the  case  was  had  between  them  and  any  outside 
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party,  and  that  none  of  them  heard  anything  tending  to  influ- 
ence their  verdict;  that  none  of  them  conversed  with  any  one  in 
reference  to  the  case ;  neither  was  anything  said  with  reference 
to  it  in  their  hearing;  and  none  of  them  received  any  communi- 
cations from  outside  in  reference  to  the  case.  The  use  of  in- 
toxicants by  the  jury  was  also  affirmatively  and  satisfactorily 
6ho-\vn  to  have  been  to  such  a  limited  and  moderate  extent  as  to 
leave  no  room  for  any  supposition  that  harm  resulted  therefrom 
to  the  defendant.  As  to  the  use  of  intoxicating  liquors  by  juries 
in  capital  trials,  practically  the  same  rule  applies  that  appertains 
to  separations  by  the  jury  in  such  cases.  If  intoxicants  be 
sho'\\Ti  to  have  been  used  by  the  jury,  the  presumption  arises  in 
favor  of  the  convicted  defendant  that  it  resulted  injuriously  to 
him,  and  the  burden  is  on  the  State  to  show  affinnativeiy,  to  the 
entire  satisfaction  of  the  court,  that  its  use  was  to  such  a  limited 
and  moderate  extent  as  to  completely  and  satisfactorily  negative 
any  harm  to  the  defendant  from  its  use  by  the  jury,  or  any  mem- 
ber of  it.  Jo7ics  V.  People,  6  Colo.  452,  45  Am.  Rep.  52G; 
Jones  V.  State,  G8  Ga.  7G0.  Tlie  conduct  of  both  the  bailiff  in 
charge  of  the  juiy  in  this  case  and  of  the  jurors  themselves  was 
highly  irregular,  and  unbecoming  the  proper  and  decorous  con- 
duct of  the  trial  of  a  citizen  for  his  life,  for  all  of  which  miscon- 
duct on  the  part  of  the  bailiff  and  the  jurors  they  should,  at  least, 
have  been  severely  reprimanded  by  tl^o  court,  if  not  more  se- 
verely dealt  with  ;  but,  in  consonance  with  the  rule  of  law  above 
announced,  it  having  been  affinnativeiy  and  satisfactorily  sho^vn, 
as  we  think,  that  no  harm  resulted  to  the  defendant  from  such 
irregularities  and  misconduct  on  the  part  of  the  jury  and  the 
bailiff  in  charge,  we  cannot  disturb  the  verdict  found.  This 
disposes  of  the  only  question  presented  either  by  the  record  or 
in  the  briefs  of  counsel,  and,  finding  no  reversible  error,  the 
judgment  of  the  court  below  is  hereby  affirmed. 
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State  v.  Salveuson. 

87  Minn.  40—91  N.  W.  Rep.  1. 

Decided  June  27,  1902. 

T^iAt:*  Larceny— Evidence — Separation  of  jury—Uae  of  intoxicat'tiff 
liquor  by  Juror— Presumed  prejudicial — Discretion  of  trial  court-- 
Practice. 

1.  In  a  criminal  prosecution  of  a  bank  cashier  en  the  charge  of  grand 

larceny  in  the  first  degree,  based  upon  his  alleged  wrongful  and 
unlawful  appropriation  of  the  sum  of  |925,  funds  of  the  bank,  the 
evidence  is  examined,  and  held  sufficient  to  sustain  a  conviction. 

2.  State  V.  Clements,  85  N.  TV.  Rep.  229,  82  Minn.  434,  holding,  In  ef- 

fect, that,  where  books  of  account  material  to  an  issue  on  trial, 
are  properly  received  in  evidence,  and  before  the  court  and  par- 
ties subject  to  inspection,  and  requiring  an  examination  for  de- 
tails of  information  contained  therein,  It  Is  proper  to  receive  bal- 
ances and  summaries  thereof  from  an  expert  witness,  who  has 
made  the  same,  followed  and  applied. 

3.  Whether  a  sufficient  foundation  has  been  laid  for  the  introduction 

of  parol  evidence  of  the  existence  and  contents  of  a  written  docu- 
ment rests  In  the  sound  discretion  of  the  trial  court,  and  Its  de- 
cision permitting  such  evidence  is  reviewable  on  appeal  only  in 
case  of  an  abuse  of  discretion. 

4.  It  was  not  reversible  error  in  this  case  for  the  trial  court,  over  de- 

fendant's objection,  to  permit  the  jury  to  separate  for  the  period 
of  four  hours  immediately  after  the  taking  of  evidence  had  been 
concluded  and  before  the  case  was  argued  and  submitted  to  them 
by  counsel,  it  appearing  that  the  jury  had  been  permitted  to  sep- 
arate at  other  temporary  adjournments  of  the  court  during  the 
trial,  and  it  not  appearing  that  defendant  was  in  any  way  injuri- 
ously affected  thereby.  The  matter  was  within  the  discretion  of 
tho  court. 

5.  The  use  of  intoxicating  liquor  by  a  juror  while  engaged  in  the 

trial  of  an  action  Is  highly  reprehensible,  and  when  his  indul- 
gence Is  to  such  an  extent  as  to  Impair  his  faculties,  and  render 
him  Incapable  of  comprehending  or  appreciating  the  proceedingd 
in  court,  or  unfit  him  for  an  intelligent,  fair,  and  impartial  con- 
sideration of  the  case,  when  not  participated  in,  assented  to,  or 
waived  by  the  parties,  constitutes  such  misconduct  as  vitiates  and 
invalidates  the  verdict,  unless  it  be  made  to  appear  clearly  that 
no  prejudice  resulted  therefrom. 

6.  The  showing  that  a  juror  was  Intoxicated  on  the  trial  of  an  ac- 

tion to  the  extent  above  stated  raises  a  presumption  of  prejudice, 
and  the  burden  is  upon  the  prevailing  party  to  overcome  and  re- 
but it;  but  whether  the  presumption  is  overcome  in  any  case  is 
very  largely  a  question  for  the  trial  court  to  determine,  requiring 
a  clear  showing  to  justify  a  reversal  by  the  Supreme  Court. 

*Upon  all  subjects,  consult  Table  of  Topics  in  this  Volume  and  Gen- 
eral Index  in  10  Am.  Crim.  Rep. 
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7.  If  the  party  against  ^hom  a  verdict  is  retimed  be  Instrumental  In 

causing  the  Intoxication  of  the  juror,  or  be  n  .vare  of  the  fact  be- 
fore  the  verdict,  and  fails  to  bring  it  to  the  attention  of  the  trial 
court,  he  waives  the  misconduct.  An  essential  of  an  application 
for  a  new  trial  based  upon  this  ground  is  an  affirmative  showing 
that  the  moving  party  had  no  notice  of  the  misconduct  before  ver- 
dict. 

8.  Whether  a  new  trial  should  be  granted  for  misconduct  of  a  juror 

of  this  nature  rests  in  the  sound  judicial  discretion  of  the  trial 
judge,  and  his  determination  thereof  is  not  reviewable  except  In 
a  clear  case  of  abuse  of  discretion. 
Various  assignments  of  error  considered,  and  held  to  present  no 
reversible  error. 

(Syllabus  by  the  Court.) 


9 


A])poal  from  District  Court,  Swift  County;  Hon.  G.  E. 
Qvale,  Judge. 

B.  K.  Salverson  was  convicted  of  grand  larceny,  and  he  ap- 
peals.    Affirmed. 

James  A.  Peterson,  J.  0.  Ilaugland  and  C.  L.  Kane,  for 
appellant. 

Wallace  B.  Douglas,  Attorr  y  General,  F.  P.  Olney,  County 
Attorney,  and  E.  T.  Young,  Assistant  County  Attorney,  for  the 
State. 

IBrown,  J".     Defendant  "was  indicted,  tried,  and  convicted  in ' 
tho  District  Court  of  Swift  County  of  the  crime  of  grand  larceny 
in  the  first  degTce,  and  appeals  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

It  appears  from  the  record  before  us  that  defendant  was  the 
cashier  of  the  Citizens'  Bank  of  Appleton,  this  State,  a  corpora- 
tion created  for  the  purpose  of  doing  a  general  banking  busi- 
ness, with  full  charge  and  control  of  its  affairs.  On  the  IGth 
day  of  January,  1S99,  the  bank  was  tho  owner  of  eighty  acres 
of  land,  and  defendant,  as  its  cashier  and  representative,  sold 
the  same  to  one  Avelsgaard,  receiving  in  payment  therefor  a  deed 
to  the  bank  of  forty  acres  of  other  land  and  Avelsgaard's  pro- 
missory note  for  the  sum  of  $925,  payable  to  the  bank.  De- 
fendant falsely  entered  this  note  and  the  transaction  evidenced 
by  it  upon  the  books  of  the  bank  as  a  loan  of  the  amount  of 
money  represented  thereby,  and  the  contention  of  the  State  is 
that  he  then  wrongfully  took  from  the  funds  of  the  bank  that 
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amount,  and  unlawfully  appropriated  it  to  his  own  usa  Tho 
entry  so  made  by  defendant  in  the  books  was  subsequently  car- 
ried thereon  as  a  loan,  and  was  at  no  time  corrected,  or  made  to 
show  the  true  conditipns.  A  large  number  of  errors  arc  as- 
signed; the  greater  proportion  of  which,  however,  requiro  no 
special  mention,  and  wo  shall  refer  to  some  of  tho  main  ques- 
tions only. 

1.  Some  time  after  Avelsgaard  had  made  and  delivered  his 
note  to  the  bank  in  payment  for  the  land  sold  him  by  defundaiit, 
he  paid  the  same,  and  it  was  returned  to  him.  It  was  not  pro- 
duced at  tho  trial,  and  the  court  admitted  parol  proof  of  its  ex- 
istence and  contents;  and  of  this  defendant  complains  because, 
and  for  the  reason,  as  urged  by  his  counsel,  that  no  proper  foun- 
dation was  laid.  Avelsgaard  testified  that  he  had  made  diligont 
search  for  the  note;  that  he  had  looked  carefully  in  all  places  at 
his  home  in  which  he  kept  papers  of  the  kind,  but  was  unable 
to  find  it.  lie  further  testified  that  he  thought  the  note  was 
still  at  his  home  somewhere;  just  where  he  could  not  tell.  The 
examination  touching  this  particular  question  was  somewhat  ox- 
tended  by  both  parties,  the  court  finally  ruling  that  a  foundation 
was  sufficiently  laid,  and  admitted  the  testimony  as  to  tho  con- 
tents of  the  note.  The  question  whether  a  proper  foundation 
was  laid  for  the  admission  of  this  evidence  was  ono  resting  very 
largely  to  the  sound  discretion  of  the  trial  court,  and,  it  not  ap- 
pearing to  have  been  abused,  there  was  no  error  in  the  admission 
of  the  evidence.  Insurance  Co.  v.  Taylor,  5  ^[inn.  492  (Gil. 
393)  ;  Mohn  v.  Barton,  27  Minn.  530,  8  X.  W.  Rep.  7G5.  And, 
moreover,  when  the  defendant  was  called  as  a  witness  in  his 
own  behalf,  he  admitted  the  execution  and  delivery  of  the  note, 
and  undertook  to  explain  his  conduct  in  reference  to  it  and  the 
entries  made  in  the  books  of  the  bank.  So  it  became  a  con- 
ceded fact  in  the  case  that  the  note  was  given  as  claimed  by  tho 
State,  and  its  precise  terms  were  not  material  upon  any  question 
in  issue. 

2.  The  books  of  the  bank  were  offered  in  evidence,  and  Pub- 
lic Examiner  Pope  was  permitted,  over  defendant's  objection, 
to  testify  as  a  witness  on  the  part  of  the  State,  the  object  and 
purpose  of  keeping  such  books,  and  that  they  were  kept  in  ac- 
cordance with  regulations  prescribed  by  him  for  all  the  banks 
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of  tho  State.  He  waa  also  permitted  to  testify,  an  an  expert 
the  result  of  ii?s  computations  and  summaries  from  the  books, 
and  that  thoy  dio.  not  disclose  that  tlie  sum  of  $925,  which  de- 
fendant entered  thvjrein  as  a  loan,  and  which  ajipeared  therefrom 
to  have  been  taken  from  tho  funds  of  tho  bank,  was  over  re- 
turned. There  was  no  error  in  the  rulings  of  the  court  on  this 
su])jcct.  It  was  said  in  State  v.  Clements,  82  !Minn.  434,  85  N. 
W.  Rep.  229, — a  case  involving  a  very  similar  question, — that 
where  books  of  account,  material  to  an  issue  on  trial,  aro  properly 
received  in  evidence,  and  being  in  court,  open  to  inspection  by 
all  parties,  and  which  require  an  examination  for  details  of  in- 
formation contained  therein,  it  is  proper  to  receive  balances 
or  summaries  from  an  expert  M'itiiess,  who  has  made  tho  same, 
upon  proper  foundation  being  laid.  There  is  and  can  bo  no 
serious  controversy  in  the  case  at  bar  but  that  tlio  books  were 
properly  received  in  evidence.  That  they  were  the  books  of  the 
bank  is  clear.  They  were  turned  over  by  defendant  himself  to 
the  receiver  of  the  bank  as  its  books,  and  .ill  tho  entries  contained 
therein  had  exclusive  reference  to  tho  business  and  affairs  of 
tho  corporation.  Witness  Pope  was  called  as  an  expert,  a 
proper  foundation  Avas  laid,  and  he  was  shown  to  be  fully  quali- 
fied to  testify  conceraing  the  subject  in  hand,  lie  was  pennit- 
tcd  to  testify  that  all  the  transactions  of  the  bank  were  entered 
in  the  books,  and  of  this  defendant  complains.  It  is  very  usual 
on  tho  part  of  banking  corporations  to  enter  all  their  business 
transactions  in  their  books,  though  it  is  not  clear  that  it  was 
strictly  proper  to  allow  the  witness  to  state  that  all  those  of  this 
bank  were  so  entered.  lie  did  not  keep  the  books,  and  could 
speak  only  from  his  knowledge  of  the  general  custom  in  that 
jiarticular.  But,  whether  competent  or  not,  the  evidence  on 
ihis  subject  in  no  way  prejudiced  defendant.  Xo  claim  is  made 
that  all  tho  transactions  of  the  bank  were,  not  entered  in  tho 
books,  and  the  only  entries  which  were  material  as  affirmative 
evidence  against  defendant  were  made  by  himself.  All  the 
testimony  of  this  witness  Avas  based  upon  what  the  books  dis- 
closed. He  was  asked  what  amount  of  money  was  taken  from 
the  assets  of  the  bank  on  account  of  the  Avelsgaard  and  one 
other  note,  and  he  answered  $9GG,  ''according  to  the  books." 
He  did  not,  as  contended  by  counsel,  undertake  to  speak  from 
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personal  knowledge.  If  his  answer  was  inaccurate,  the  books 
were  before  the  court,  open  to  inspection,  and  ho  could  have  bocii 
corrected.  It  is  quite  tnio  that  tho  books  should  speak  for  thoin- 
solves,  but  under  the  rule  announced  in  tho  Clements  Case, 
which  is  in  accord  with  the  authorities  generally,  it  was  not  error 
to  permit  tho  witness  to  testify  therefrom  in  tho  respects  com- 
plained of  by  tho  assignments  of  error  covering  this  subject. 

3.  The  taking  of  testimony  on  tho  trial  was  concluded  at 
about  12  o'clock  noon,  IMay  30th,  ^Memorial  Day.  At  this  tiiiic 
an  attorney  not  connected  with  tho  trial  of  the  case  roquosti'd 
tho  court  to  take  a  recess  until  4  o'clock  in  tho  aftcnioon,  to  en- 
able the  attorneys,  and  others  in  attendance  at  court,  to  take 
part  in  the  public  observance  of  the  day.  Tlio  usual  timo  for 
the  noon  recess  was  from  12  to  2  o'clock,  and  tho  request  was 
tliat  it  bo  cxteiul(Hl  two  hours.  To  this  counsel  for  defondaut 
objected,  and  insisted  that  the  trial  bo  proceeded  with  at  tlio 
usual  liour;  tho  objection  being  foiuidcd  on  tho  theory  that,  as 
the  evidence  had  all  been  presented  to  the  jury,  it  would  be  im- 
proper to  permit  tlieu'  to  separate  before  tho  final  submission  of 
the  case.  The  court  overruled  the  objection,  and  toi>k  a  recess 
until  4  o'clock ;  but  before  doing  so  inquired  of  counsel  for  de- 
fendant whether  they  desired  tho  jury  kept  together  during  tho 
recess,  and  they  replied  tluit  they  had  no  request  to  make  ou  that 
subject.  It  is  now  urged  that  the  action  of  tho  trial  court  was 
very  unfair,  and  operated  prejudicially  to  tho  rights  of  tho  ac- 
cused. We  are  unablo  to  concur  in  this  contention.  The  jurors 
had  been  permitted  during  the  entire  trial  to  separate  during  tho 
temporary  adjounuuents  of  tlio  court,  and  were  kept  under  no 
restraint  whatever;  and  it  is  not  fair  to  suppose  or  presume  that 
tlieir  separation  during  tho  last  day  of  tho  trial  would  bo  any 
more  prejudicial  to  defendant  than  their  separation  on  preroil- 
ing  days.  The  matter  of  adjourmnent  of  court  to  permit  court 
officers  and  others  to  participate  in  the  ^lemorial  Day  exei'cises 
was  clearly  within  the  discretion  of  the  trial  judge,  and  we  find 
no  reason  for  holding  that  it  was  abused.  The  inquiry  of  tlie 
court  whether  counsel  for  defendant  desired  the  jury  kept  to- 
gether during  the  recess  was  in  no  way  prejudicial. 

4.  It  is  contended  in  behalf  of  defendant  that  the  evidence 
is  wholly  insufficient  to  show  defendant's  guilt  beyond  a  reason- 
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able doubt,  and  that  the  verdict  of  the  jury  should  be  set  aside, 
and  a  new  trial  j]^anted.     As  we  have  already  stated,  defendant 
was  the  cashier  of  the  bank,  in  full  charge  and  control  of  its  af- 
fairs, including  its  books  and  records,  and  waa  alone  ros|)onsiblc 
for  the  daily  conduct  of  its  business.     lie  sold  a  tract  of  land  1k>- 
longing  to  the  bank,  receiving  in  part  payment  the  Avolsgaord 
note  for  $025,  which,  instead  of  entering  upon  the  books  a-s  an 
asset  of  the  bank,  ho  deliberately  and  intentionally  recorded  as 
a  loan,  thus  representing  that  he  had  loaned  that  amount  of 
money  for  the  bank,  when  in  truth  and  in  fact  bo  bad  not     The 
inferences  to  be  drawn  from  bis  conduct  in  this  matter,  includ- 
ing the  entry  made  by  him  in  the  books,  and  all  attending  cir- 
cumstances, were  for  the  jury  to  draw.     It  is  claimed  that  ho 
indorsed  the  amount  of  t'lis  note  upon  imotlicr  note  held  by  the 
bank  against  a  third  person,  the  payment  of  which  was  secured 
by  a  chattel  mortgage.     "Whether  this  indorsement  was  made  at 
the  time,  and  for  what  purpose,  wore  questions  of  fact  for  tho 
consideration  of  the  j\iry,  and  not  for  tbo  court     Tho  evidence 
is  amply  s\ifficicnt  to  sustain  the  jury  in  finding  tbat  the  funds 
of  the  bank  were  short  at  the  close  of  business  on  tlie  day  of  thio 
transaction  to  the  amount  represented  by  the  Avelsgaard  note, 
and  that  the  amount  of  the  shortage  was  appropriated  by  defend- 
ant    The  books  were  made  by  defendant  to  appear  tbat  tho 
amount  had  been  loaned,  and  the  manifest  deduction  from  tliem 
was  tbat  it  had  been  taken  from  the  bank's  funds  on  that  day. 
It  is  urged  that  the  bookkeeper  employed  at  the  bank  as  an  as- 
sistant to  defendant  was  not  friendly  dis])oscd  towards  him,  and 
Iho  inference  is  sought  to  be  drawn  that  he,  and  not  the  defend- 
ant, appropriated  the  money.     But  there  is  no  claim  that  the 
books  were  manipulated  to  the  prejudice  of  defendant.     Ilcli- 
ance  was  made  for  conviction  upon  entries  made  by  him,  and 
not  by  the  clerk,  and  the  latter  does  not  appear  to  have  bad  any- 
thing to  do  with  this  transaction.     A  book  kept  mainly  by  the 
clerk,  and  designated  by  witnesses  as  the  "teller's  cash  bwk," 
disclosed  that  there  was  a  surplus  in  the  hands  of  tho  bank  at 
the  close  of  business  hours  on  the  day  in  question  to  the  amoiuit 
of  something  like  $2,700,  and  it  is  very  strenuously  contended 
by  appellant's  counsel  that  this  fact  is  conclusive  that  no  money 
at  all  was  taken  by  defendant,  or  any  other  pei-son,  at  that  time. 
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The  jury  were  justified  in  finding  from  the  evidence  that  this 
book  was  not  one  of  the  regular  books  kept  by  the  bank,  and  that 
it  was  wholly  inaccurate  and  unreliable;  and  they  were  justified 
in  finding,  too,  that  there  was  not,  as  a  matter  of  fact,  a  surplus 
of  funds  as  disclosed  by  that  book.  Defendant,  as  a  witness  in 
his  own  behalf,  explicitly  denied  that  he  wrongfully  or  otherwiso 
appropriated  any  money  of  the  bank  at  this  time ;  but  whether 
he  did  or  not  was  clearly  a  question  for  the  jury  to  determine, 
and  the  result  of  our  examination  of  the  evidence  is  that  their 
verdict  is  sustained,  and  cannot  be  disturbed.  The  witnesses 
were  before  the  trial  judge,  who  had  opportunity  to  observe  their 
demeanor  and  credibility,  and  his  approval  of  the  verdict  has 
great  weight  with  this  court  in  the  consideration  of  this  branch 
of  the  case.  From  a  very  painstaking  examination  of  the  whole 
evidence,  there  remains  no  reasonable  doubt  in  our  minds  as  to 
the  guilt  of  defendant. 

5.  Tlie  question  we  deem  the  most  serious  and  important  is  in 
reference  to  the  alleged  misconduct  of  one  of  the  jurors.  It  ap- 
pears from  the  record  and  affidavits  in  support  of  the  motion 
for  a  new  trial  that  during  tlie  recess  of  the  court  for  the  !Mein- 
orial  Day  exercises  one  of  the  jurors  became  somewhat  intoxi- 
cated, and  appeared  in  tliat  condition  at  the  opening  of  court  at 
4  o'clock.  It  is  contended  that  this  was  gross  misconduct  on  the 
part  of  the  juror,  and  such  as  to  vitiate  the  verdict  and  require 
a  new  t'-ial.  The  authoi'itios  very  generally  hold  that  conduct 
of  this  kind  on  the  part  of  a  juror  selected  to  try  and  detennino 
the  issues  presented  in  any  case  invalidates  the  verdict,  when 
the  intoxication  is  to  such  an  extent  as  to  deprive  him  of  the 
free  and  full  exorcise  of  his  mental  faculties.  An  examination 
of  some  of  the  earlier  cases  shows  a  very  strict  adherence  to  that 
doctrine,  though  by  motlem  authorities  it  is  much  relaxed.  The 
correct  r\\\o,  as  voiced  by  the  later  decisions,  may  be  stated, 
speaking  generally,  that  the  use  of  intoxicants  Ijy  a  juror  while 
engaged  in  the  trial  of  an  action,  to  such  an  extent  as  to  render 
him  incapable  of  appreciating  and  corapreliending  the  proceed- 
ings in  court,  and  unfit  for  an  intelligent,  fair,  and  inqiartial 
performance  of  his  duties,  when  not  participated  in,  assented  to, 
or  waived  by  the  parties,  vitiates  the  verdict.  Litigants  are  en- 
titled to  a  trial  by  a  jury  of  competent  men,  and  when  any  one 
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or  more  of  them  so  far  forgets  the  importance  of  his  station  and 
the  responsibilities  imposed  upon  him  as  to  render  himself  unfit, 
by  the  use  of  intoxicating  liquors,  to  intelligently  hear  and  do- 
termine  questions  presented  to  him  for  consideration,  the  ver- 
dict rendered  is  invalid,  and  the  courts  uniformly  vacate  and 
set  them  aside,  unless  the  conduct  is  waived  by  the  parties,  or  it 
be  made  to  appear  that  no  prejudice  resulted  therefrom.  Brown 
V.  State,  137  Ind.  240,  36  X.  E.  1108,  45  Am.  St.  Rep.  180 ; 
Green  v.  State,  59  Miss.  501 ;  State  v.  JenJdns,  116  X.  C.  972, 
20  S.  E.  1021 ;  State  v.  Demareste,  41  La.  Ann.  413,  6  South. 
654.  The  courts  have  not  attempted,  however,  by  judicial  de- 
cisions, to  impose  an  absolute  restraint  in  respect  to  indulgence 
in  intoxicants ;  and  it  is  only  in  cases  where  jurors  have  become 
so  intoxicated  as  to  render  themselves  incapable  of  comprehend- 
ing the  proceedings  in  court  that  their  verdicts  are  sot  aside; 
and  not  then  if  the  conduct  of  the  juror  in  that  respect  bo  known 
to  the  parties,  and  they  fail  and  neglect  to  call  the  attention  of 
the  court  to  the  fact ;  nor  when  it  is  made  to  satisf acorily  appear 
that  no  prejudice  in  fact  resulted  therefrom.  Ordinarily,  a 
showing  that  a  juror  was  intoxicated  during  the  progress  of  the 
^vial  raises  an  inference  or  presumption  of  prejudice  {State  v. 
Madigan,  57  Minn.  425,  59  N.  W.  490),  and  the  burden  is  upon 
the  successful  party  to  rebut  it  by  a  showing  that  none  in  fact 
resulted.  If  a  party  have  knowledge  of  the  misconduct,  it  is  his 
duty  to  call  the  attention  of  the  court  to  the  matter  that  the  juror 
may  either  bo  discharged  from  the  case  or  placed  in  the  hands 
of  an  ofiiccr  until  ho  shall  become  sober  enough  to  proceed  with 
his  duties.  The  orderly  conduct  of  a  trial  does  not  require  that 
attention  be  called  to  the  fact  in  open  court.  Every  purpose 
may  be  answered,  and  every  right  protected  and  preserved,  by 
privately  informing  the  presiding  judge.  Wiatever  variance 
there  may  be  in  the  authorities  as  to  when  such  conduct  renders 
a  new  trial  absolutely  necessary,  thoy  are  veiy  uniform  in  hold- 
ing parties  to  a  reasonably  strict  obsen-ance  of  this  rule;  not, 
perhaps,  to  the  same  degree  in  criminal  prosecutions  as  in  civil 
actions  but  it  is  generally  held  that  a  defendant  cannot,  cither  in 
a  civil  or  criminal  action,  take  advantage  of  the  misconduct  of  a 
juror  after  a  verdict  has  been  rendered  against  him  when  he  had 
knowledge  of  the  misconduct  before  the  conclusion  of  the  trial, 
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and  failed  to  make  proper  complaint  to  the  corrt.  Cogswell  v. 
State,  49  Ga.  103;  Harris  v.  State,  61  Miss.  304;  People  v. 
Deegan,  88  Cal.  602,  26  Pac.  500 ;  Grottkau  v.  State,  70  Wis. 
462,  36  N".  W.  31;  Mergentheim  v.  State  (Ind.  Sup.)  8  N.  E. 
568.  This  general  rule  applies  to  misconduct  on  the  part  of 
jurors  of  every  kind  or  character.  And,  further,  the  question 
whether  a  party  was  prejudiced  by  any  such  misconduct  is  ad- 
dressed to  the  sound  discretion  and  judgment  of  the  trial  court, 
and  its  determination  of  the  question  is  subject  to  review  on  ap- 
peal only  in  case  of  its  clear  abuse.  As  stated  in  Hewitt  v. 
Pioneer  Press  Co.,  23  Minn.  178,  23  Am.  Rep.  680,  the  granting 
of  a  new  trial  for  misconduct  of  a  juror  rests  in  the  sound  dis- 
cretion of  tlie  trial  court.,  and  requires  a  clear  case  of  abuse  to 
justify  a  reversal  by  this  court.  See,  also,  Svenson  v.  Railway 
Co.,  68  Minn.  14,  70  E".  W.  795 ;  Coal  Co.  v.  Hutchinson,  30  X. 
J.  Law,  24;  Austin  v.  State,  42  Tex.  355;  Commonwealth  v. 
White,  148  :^[ass.  429,  19  K  E.  222;  People  v.  Johnson,  110 
N.  Y.  134,  17  K  E.  684;  State  v.  Taylor,  134  :^[o.  109,  35  S. 
W.  92.  The  same  rule  applies  to  an  order  refusing  a  new  trial. 
From  these  rules  and  principles  of  the  law  it  follows  that  it 
was  incumbent  upon  defendant,  in  order  to  justify  the  trial 
court  in  granting  him  a  new  trial  on  this  ground,  to  establish 
affirmatively  to  the  satisfaction  of  that  court:  (1)  That  the 
juror  was,  during  the  trial  of  the  action,  so  intoxicated  from  the 
use  of  liquoi's  as  to  impair  his  faculties,  and  to  render  him  for 
the  time  beino,-  unfit  for  service;  and  (2)  that  ho  was  imawaro 
of  that  contliiion  of  the  juror  until  after  the  verdict,  and  did 
not  participate  in  brinaing  the  same  about.  And  tlie  question 
for  tills  court  to  determine  is  whether,  upon  the  showing  made 
in  that  behalf,  the  trial  court  abused  its  discretion  in  denying: 
his  motion.  That  the  juror  complained  of  in  the  case  at  bar 
Avas,  in  a  measure,  at  least,  intoxicated  during  the  time  counsel 
for  the  State  was  presenting  the  case  to  the  jury,  and  for  a  short 
portion  of  the  time  defendant's  counsel  was  presenting  his  case, 
is  made  reasonably  a])parent  by  the  affidavits  in  support  of  the 
motion  for  a  new  trial.  The  extent  of  tlio  intoxication  is  not  so 
clear.  The  juror  himself  admitted  that  he  drank  intoxicating 
liquor  during  the  recess  of  the  court;  that  he  was  in  the  habit  of 
drtidiing  such  liquors;  but  that  he  was  not  drunk,  and  was, able 
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to  comprehend  all  that  took  place  in  court,  he  expressly  asserts, 
though  he  concedes  that  he  was  somewhat  drowsy  during  the 
argument  of  the  county  attorney.     So  his  intoxication  to  some 
extent  may  be  conceded,  though,  after  the  recess  of  the  court  at 
6  o'clock,  when  the  court  reconvened  at  half  past  7,  the  juror 
had  fully  recovered  from  the  effects  of  his  indulgonco,  and  took 
an  active  part  in  all  that  transpired  subsequent  to  that  hour. 
To  establish  the  fact  that  he  was  unaware  of  the  condition  of  the 
juror,  defendant  presented  the  affidavits  of  his  attorneys.    Two 
of  the  attorneys — ^]\Iessrs.  Peterson  and  Ilaugland — stated  in 
their  affidavits  that  they  were  not  aware  and  had  no  knowledge 
of  the  juror's  misconduct  before  the  verdict  Avas  rendered.     The 
third  attorney  stated  that  he  "had  no  positive  or  conclusive 
knowledge  that  said  juror  was  under  the  influence  of  liquor," 
nor  did  ho  know  that  the  juror  had  been  drinking  intoxicating 
liquor  while  acting  as  a  juror  in  said  action,  until  after  the  ver- 
dict.    This  affidavit  is  clearly  evasive.    Whether  the  attorney 
had  "positive"  or  "conclusive"  knowledge  is  not  the  test.    If  he 
had  any  knowledge  or  notice  at  all  of  tlic  intoxication  of  the  juror 
it  was  his  duty  to  call  the  attention  of  the  court  to  the  fact.     De- 
fendant himself  made  no  affidavit  as  to  whether  he  had  any  in- 
formation on  this  subject  before  the  verdict,  but  this  fact  should 
not  militate  against  him.     He  was  represented  by  his  counsel, 
and,  in  the  nature  of  things,  relied  wholly  upon  them  for  the 
proper  conduct  of  his  defense.     If  it  had  been  made  to  appear 
unequivocally  that  each  and  all  of  his  attorneys  were  without 
knowledge  of  the  misconduct  of  the  juror  before  the  verdict,  the 
absence  of  a  showing  on  his  part  in  that  particular  wonld  not  be 
conclusive  against  him ;  though  we  do  not  wish  to  be  understood 
as  holding  by  this  statement  that  the  circumstances  of  a  particu- 
lar case  might  not  be  such  as  to  require  a  personal  showing  by  the 
party,  as  well  as  by  his  attorneys.    Whether  the  showing  made  in 
the  case  at  bar  was  sufficient  under  all  the  circumstances  of  the 
case,  the  extent  of  the  intoxication,  and  whether  the  presumption 
of  prejudice  arising  therefrom  was  overcome  and  rebutted,  were 
for  the  trial  court  to  determine.     As  already  suggested,  these 
questions  were  addressed  to  the  sound  discretion  and  judgment  of 
that  court,  to  be  interfered  with  only  upon  a  clear  showing  of  an 
abuse  qf  that  judicial  function.     After  a  very  serious  considcra- 
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tion  of  this  feature  of  the  case,  we  are  unable  to  say  that  there 
was  such  an  abuse  of  discretion  as  to  justify  a  reversal  of  the  or- 
der appealed  from.  The  position  of  the  trial  judge  placed  him 
in  a  much  better  position  than  this  court  to  determine  the  effect 
of  the  conduct  complained  of,  and  his  well-known  judicial  prob- 
ity and  fairness  precludes  the  suggestion  that  he  acted  otherwise 
than  impartially.  He  found  from  the  affidavits  presented  on 
the  hearing  before  him  that  defendant's  counsel  had  notice  of 
the  conduct  of  the  juror  before  verdict,  and  his  determination  of 
that  question  is  final.  State  v.  Madigan,  66  Minn.  12,  G8  X. 
W.  179.  We  do  not  wish  to  be  understood  as  approving  in  the 
slightest  degree  conduct  of  this  character  on  the  part  of  jurors. 
It  is  highly  rejirehensible,  and  calls  for  the  prompt  and  effec- 
tive action  of  the  trial  court  when  attention  is  called  to  it.  When 
a  person  is  placed  upon  his  trial  for  a  crime,  which  may,  if  lie 
be  found  guilty,  require  his  imprisonment,  he  is  entitled  to  an 
■oi'derly,  dignified  trial,  conducted  by  a  court  and  jurors  jx^ssess- 
ing  their  faculties,  and  having  due  regard  for  the  grave  responsi- 
bility resting  upon  them;  and  when  jurors,  by  an  indidgence 
in  intoxicating  liquors,  so  impair  tlieir  faculties  as  to  unfit  them- 
selves for  intelligent  service,  it  is  the  duty  of  a  trial  court  to  set 
their  verdict  aside,  guided  in  the  perforaiance  of  that  duty  by 
the  rules  and  principles  we  have  adverted  to  in  this  opinion. 

A  mimber  of  assignments  of  error  are  made  in  respect  to  the 
rulings  of  the  trial  court  on  the  subject  of  the  admission  and  re- 
jection of  testimony  and  in  reference  to  the  charge  of  the  j^ivy. 
Wo  have  examined  all  the  assigiiments  with  care,  and  find  no 
error  of  a  pi'cjudicial  nature.  The  charge  of  the  learned  trial 
court  was  very  full  and  ex])licit,  stating  clearly  to  the  jury  the 
law  bearing  upon  every  question  in  the  case.  It  was  fair  and 
impartial,  and  covered  every  question  the  defendant  had  any 
right  to  insist  should  go  to  them. 

Order  affirmed. 
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106  La.  696—30  So.  Rep.  126—54  L.  R.  A.  933. 
Decided  June  3, 1901. 
Tbial:*  Intoxicated  juror— Construction  of  statute. 

The  conviction  of  a  person  of  a  crime,  -which  the  Constitution  re- 
quires should  be  tried  by  a  jury  of  twelve,  though  nine  jurors 
concurring  might  render  a  verdict  (article  116,  Const.  1898),  Is 
not  a  legal  conviction,  though  twelve  jurors  were  physically  pres- 
ent during  the  trial,  and  all  concurred  In  a  verdict  of  guilty,  If 
one  of  the  jurors  on  the  jury  was  in  a  drunken  condition  during 
the  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  Judicial  District  Court,  Parish  of  St.  Landry; 
Hon.  Edward  T.  Lewis,  Judge. 

Joan  Baptiste  Ned,  convicted  of  crime,  appeals.     Reversed. 

John  W.  Lewis  and  James  J.  Bailey,  for  the  appellant. 
B.  Lee  Garland,  District  Attorney,  for  the  State. 

NiciiOLLS,  C.  J.  The  defendant  appeals  from  a  sentence  of 
seven  years'  imprisonment  at  hard  labor  in  the  penitentiary. 
The  crime  of  which  he  was  convicted  was  one  requiring  for  con- 
viction, under  the  Constitution,  "a  trial"  by  a  jury  of  twelve. 
Article  116,  Const.  1S08.  The  court  overruled  his  motion  for 
a  new  trial,  which  assigned  as  the  ground  tberefor  tbat  "one  of 
the  jurors,  Lastie  L.  Hannon,  who  after  the  panel  had  been  com- 
pleted, and  the  trial  gone  into,  and  the  court  reconvened  pursu- 
ant to  adjournment,  appeared  in  court  in  a  drunken  condition ; 
that  when  the  first  witness  after  the  recess  hour  was  called  on, 
and  before  his  testimony  was  given,  the  said  juror,  because  of 
his  drunken  condition,  had  to  be  removed  to  an  adjoining  room ; 
that  when  he  rea])peared  in  court  and  resumed  his  seat  among 
his  fellow  jurors  he  was  still  in  an  intoxicated  condition,  unable 
to  hear,  follow,  and  understand  the  testimony,  and  immediately 
fell  asleep,  and  remained  in  that  condition  during  tb.  remamder 
of  the  trial,  and  had  to  be  awakened  by  one  of  the  jurors  when 
the  judge  ordered  the  jury  to  their  chamber  for  delilxjration ; 
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that  the  juror  remained  asleep  during  the  entire  time  that  the 
different  witnesses  were  testifying,  during  the  argument  of 
counsel,  and  the  charge  of  the  judge."  The  judge  refused  the 
new  trial,  assigning  as  his  reason  "that,  under  article  116  of  the 
Constitution,  in  cases  of  this  character,  though  a  jury  of  twelve 
is  required,  nine  of  the  jurors  can  find  a  verdict,  and  the  mis- 
conduct of  one  member  of  the  jury  does  not  render  the  finding 
of  the  nine  concurring  members  invalid,  unless  it  be  shown  that 
said  juror  was  one  of  the  nine  rendering  the  verdict;  that  the 
record  in  the  case  failed  to  show  any  dissenting  juror,  and  the 
reason  for  setting  aside  the  verdict  of  jurors  under  the  old  rule 
of  unanimity  does  not  exist  in  this  case,  and,  in  the  opinion  of 
the  court,  should  not  be  applied,  especially  in  view  of  the  con- 
sideration that  no  injury  either  appears  or  has  been  shown  to 
the  accused ;  the  misconduct  of  the  juror  was  not  of  such  a  na- 
ture as  to  have  any  appreciable  influence  on  the  other  membew 
in  arriving  at  a  just  verdict,  as  the  law  permitted  the  remaining 
jurors  to  render  a  legal  verdict."  The  attorney  general  has 
filed  no  brief  in  the  case.  In  that  of  the  district  attorney  lie 
savs :  "The  evidence  taken  on  the  trial  of  the  motion  for  a  new 
trial  we  must  admit  establishes  the  fact  that  the  juror  Avas  to  a 
certain  extent  liors  de  combat,  so  that  there  can  be  no  dispute  be- 
tween the  State  and  the  defense  as  to  the  facts  governing  the 
trial  of  the  motion  narrowing  tlio  contention  to  a  question  of 
law,  to  wit,  whether,  since  the  adoption  of  the  Constitution  of 
189S,  misconduct  on  the  part  of  one  member  of  the  jury  will 
vitiate  a  verdict  rendered  in  a  case  where  under  the  Constitu- 
tion nine  concurring  can  render  a  verdict,  unless  similar  charges 
of  niisconduct  can  be  leveled  against  his  fellows." 

Xoitlier  the  judge  nor  the  district  attorney  should  have  per- 
mitted the  trial  to  proceed  under  the  conditions  existing.  The 
spectacle  of  a  man  on  trial  for  a  crime  involving  his  liberty, 
with  a  di-unken  juror  in  the  jury  box,  is  not  one  calculated  to  ad- 
vance the  proper  administration  of  justice,  nor  to  inspire  tlie 
people  with  the  respect  which  should  be  due  to  courts. 

Independently  of  this,  the  conclusions  of  law  reached  by  the 
court  and  the  district  attorney  were  not  well  grounded.  The 
duty  of  a  jury  is  not  simply  to  hear  the  evidence  adduced  upon 
a  trial,  but,  on  retiring  to  their  room,  to  deliberate  upon  it.     The 
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Constitution  required  that  in  this  case  the  accused  should  be 
tried  by  twelve  men.  He  could  not  waive  this  requirement. 
He  was  entitled  to  the  deliberation,  consultation,  and  decision  of 
twelve  men.  This  he  has  not  had.  Had  a  jury  of  twelve  been 
impaneled  for  the  trial  of  this  cause,  and,  one  or  two  of  the  juiy- 
men  absenting  themselves,  the  trial  had  been  proceeded  with, 
with  nine  or  ten  or  eleven  jurors,  it  coiUd  not  be  claimed  that  the 
Constitutional  requirement  tliat  the  accused  should  be  tried  by 
a  jury  of  twelve  had  been  complied  with.  We  understand  the 
Constitution  to  require,  not  simply  that  nine  jurors  should  con- 
cur in  a  verdict,  but  that  twelve  must  be  present  from  the  be- 
ginning of  the  trial  to  the  end.  The  juror  in  this  case  was 
physically  present,  but  for  legal  purposes  ho  might  well  have 
been  absent.  Wo  do  not  intimate  that  every  act  of  misconduct 
by  a  single  juror  would  carry  with  it  the  avoidance  of  the  ver- 
dict rendered  by  the  jury,  but  misconduct,  such  as  has  been 
shown  in  this  case,  should  carry,  and  does  carry,  with  it  that  re- 
sultu  For  the  reasons  assigned  herein,  it  is  ordered,  adjudged, 
and  decreed  that  the  verdict  of  the  jury,  and  the  judgment 
thereon  rendered,  be,  and  the  same  is  hereby,  set  aside,  and  the 
cause  remanded  to  the  District  Court  for  further  proceedings  ac- 
cording to  law. 


Hempton  v.  State. 

Ill  wis.  127—86  N.  W.  Rep.  596. 

Decided  June  20,  1901. 

Trial:  Insanity:  Pbactice:  Proof  and  presumptions  <m  to  insanity — 
Non-expert  witness  —  Right  of  cross-examination  —  Remarks  of 
judge — Separation  of  jurp— Misconduct  of  jurors— Affldavits  of 
jurora  to  impeach  the  verdict. 

1.  On  the  trial  of  the  issue  of  insanity  in  a  prosecution  for  a  crim- 

inal homicide,  it  is  proper  to  show  on  the  part  of  the  accused  that 
he  was  adjudged  insane  and  committed  to  the  State  hospital  at 
a  time  prevlcjs  to  the  homicide,  and  the  facts  on  which  the  ad- 
judication took  place,  and  to  that  end  to  introduce  in  evidence  the 
reporta  of  the  «iaminlng  physicians. 

2.  The  daily  racord  of  a  patient  at  the  hospital  for  the  insaae,  re- 

Qjuired  t»  be  kept  by  aetion  561$,  Revised.  Statutes  of  1S9&,  is  ad- 
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mlsslble  In  evidence  to  show  the  mental  characteristics  of  the 
patient  while  at  the  hospital  in  any  Judicial  proceedings  where 
the  facts  In  that  regard  are  material,  under  the  general  rule  that 
a  public  record  required  to  be  kept  for  public  purposes  is  admis- 
sible in  a  judicial  proceeding  where  such  matters  are  material. 

3.  Insanity  is  provable  by  circumstantial   evidence  mainly,  all  the 

acts  and  mental  characteristics  of  the  person  whose  sanity  is  In 
question,  covering  a  considerable  period  of  time  prior  to  the  par- 
ticular time  in  question  and  thereafter  as  well,  being  material. 

4.  The  verdict  of  the  jury,  on  the  special  issue  as  to  the  sanity  of  a 

person  charged  with  a  criminal  offense  at  the  time  of  the  alloKod 
commission  thereof,  that  he  was  sane,  precludes  further  inquiry 
as  to  mental  impairment  at  such  time,  entirely  excusing  the  ac- 
cused from  legal  responsibility;  but  on  the  plea  of  not  guilty, 
evidence  is  permissible  tending  to  show  a  condition  of  mind — 
whether  produced  by  the  use  of  intoxicating  liquor  or  any  other 
cause — rendering  the  accused  Incapable  of  forming  a  specific  in- 
tent to  commit  the  crime  of  murder  at  the  time  of  the  alleged 
offense,  and  bearing  on  the  character  of  the  offense  if  he  is  guilty 
at  all. 

5.  On  the  question  of  whether,  because  of  an  abnormal  mental  condi- 

tion, the  accused,  in  a  prosecution  for  criminal  homicide,  was  cap- 
able of  forming  a  design  to  kill,  a  material  issuable  question 
arises  Involving  mental  condition,  which  may  be  evidenced  by 
proof  of  the  use  of  intoxicating  liquors  or  by  any  other  adequate 
disturbing  cause. 

6.  The  right  of  reasonable  cross-examination  by  leading  questions  is 

absolute.  The  denial  of  it  is  the  denial  of  a  valuable  right,  and, 
if  p'-ejudicial,  constitutes  reversible  error. 

7.  A  non-expert  witness  may  give  opinion  evidence  as  to  the  mental 

condition  of  a  person  if  he  is  shown  to  have  knowledge  of  facts 
regarding  such  person  reasonably  sufficient  in  the  judgment  of 
the  court  to  enable  him  to  form  an  opinion. 

8.  On  the  question  of  the  competency  of  a  non-expert  witness  to  tes 

tify  under  the  foregoing  rule,  the  decision  of  the  court,  if  it  does 
not  transcend  the  bounds  of  reason,  is  conclusive. 

9.  Under  the  statutes  of  this  State,  after  a  person  has  been  on  parole 

continuously  from  the  hospital  for  the  insane  for  the  period  of 
two  years  or  more,  the  adjudication  upon  which  he  was  committed 
to  the  hospital  is  no  longer  prima  facie  proof  of  insanity. 

10.  The  rule,  independent  of  the  statute,  that  a  person  adjudged  in- 

sane continues  so  till  the  contrary  is  shown,  is  a  rule  of  evidence, 
subject  to  reasonable  change  by  legislative  will.  It  does  not  apply 
to  insanity  other  than  that  of  a  nature  liable  to  be  i)ermanent. 

11.  Upon  the  trial  of  a  person  for  murder,  where  the  question  of 

whether  the  accused  caused  the  death  of  the  deceased  is  disputed, 
it  Is  error,  though  not  necessarily  reversible  error,  for  the  court 
to  use  language  in  instructions  to  the  jury  or  In  remarks  upon 
the  trial  indicating  that  the  accused  took  the  life  of  the  deceased. 

12.  While  the  court,  in  a  prosecution  for  murder,  should  submit  the 

case  to  the  Jury  for  consideration  upon  every  phase  of  criminal 
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homicide  which  the  evidence  in  any  reasonable  view  of  it  sug- 
gests, if  the  submission  is  made  of  one  or  more  of  the  higher  de- 
grees of  criminal  homicide  so  that  the  jury  will  understand  that 
If  a  verdict  of  guilty  be  not  found  as  to  one  of  them  a  verdict  of 
not  guilty  should  be  rendered,  a  failure  to  submit  lesser  degrees 
of  homicidal  offense  is  not  reversil)le  error,  though  the  better 
practice  is  to  scrutinize  the  evidence  with  the  greatest  care  and 
to  resolve  all  reasonable  doubts  as  to  whether  the  evidence  points 
to  a  particular  degree  of  criminal  homicide  or  not  in  favor  of 
submitting  such  degree  to  the  jury,  and  to  submit  the  same 
whether  it  be  requested  on  the  part  of  the  accused  or  not. 

13.  Evidence  of  voluntary  intoxication  of  a  person  accused  of  the  crime 

of  murder  has  no  significance  as  to  murder  in  the  first  degree, 
unless  the  intoxication  be  such  as  to  satify  the  jury  that  the  ac- 
cused, at  the  time  of  the  homicide,  was  incapable  of  forming  a 
deliberate  intent  to  take  the  life  of  the  deceased. 

14.  The  separation  of  the  jury  in  a  capital  case  is  fatal  to  a  conviction 

unless  the  court  shall  be  satisfied,  by  evidence  produced,  that  it 
was  not  followed  by  any  misconduct  on  their  part,  or  by  any  cir- 
cumstance calculated  to  exert  an  improper  influence  upon  the 
verdict. 

15.  From  the  mere  fact  of  the  separation  of  a  jury  in  a  capital  case 

contrary  to  the  rule  above  Indicated,  a  presumption  of  prejudice 
of  the  accused  arises,  and  such  presumption  cannot  be  satisfac- 
torily overcome  by  the  affidavits  of  the  jurors  themselves  and  the 
oflilcers  sworn  to  attend  them  that  they  were  not  prejudicially  af- 
fected by  the  separation  or  by  anything  that  occurred  during  the 
time  of  such  separation. 

16.  The  conduct  of  jurors  while  outside  of  the  court  room,  impeaching 

their  verdict,  may  be  shown  by  their  own  affidavits. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Manitowoc  County;  Hon.  Michael 
Kirwan,  .Tudge, 

James  L.  Hempton,  convicted  of  murder  in  the  first  degree, 
brings  error.     Reversed. 

On  July  27,  1898,  about  5  o'clock  p.  m.,  Elizabeth  Hempton, 
the  wife  of  plaintiff  in  error,  was  shot  through  the  head  and  in- 
stantly killed  in  the  home  occupied  by  him.  Eor  some  time  be- 
fore such  occurrence  the  deceased  and  her  husband  had  not  lived 
happily  together.  She  commenced  a  suit  against  him  for  di- 
vorce, which  was  discontinued,  and  the  parties  resumed  living 
together.  About  one  year  thereafter,  and  shortly  before  the  al- 
leged homicide,  she  again  left  her  husband  and  commenced  an 
action  for  divorce.  At  the  time  of  the  occurrence  in  question 
Hempton  was  engaged  in  the  business  of  draying  and  main- 
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tained  a  home,  his  sister  being  his  hoiisekeeper.  At  such  time, 
while  Hompton  was  away  at  his  work,  his  wife  visited  his  home 
and  took  tlierefrom  some  things  which  she  claimed  were  hers. 
About  noon  of  the  same  day  she  made  a  second  visit  to  the  house 
and  took  away  some  things,  Hcmpton  being  home  on  such  oc- 
casion. He  then  told  his  wife  to  come  the  next  day  for  the  bal- 
ance of  her  things.  .During  the  afternoon,  in  his  absence,  she 
made  several  visits  to  the  house.  Hempton  returned  home  be- 
tween 4  and  5  o'clock  p.  m.  and  directed  his  daughter,  a  girl  then 
about  ten  years  of  age,  to  go  to  a  neighbor's  near  by  to  request 
her  mother,  who  was  there,  to  come  to  his  house.  The  girl  did 
as  directed  and  Mrs.  Hempton  promptly  complied  with  the  in- 
vitation. While  the  girl  was  gone  upon  such  errand  Hempton 
walked  the  floor  of  the  kitchen.  When  Mrs.  Hempton  arrived 
the  two  went  into  the  front  room  of  the  house,  there  being  a  sit- 
ting room  between  such  room  and  the  kitchen.  The  sister  re- 
mained in  the  kitchen.  The  little  girl  was  outside  the  house. 
Angry  words  were  soon  hoard  to  pass  between  Hompton  and  hia 
wife.  She  stamped  her  foot  and  gave  the  He  to  her  husband 
when  immediately  a  revolver  was  discharged  twice  in  the  room. 
Almost  immediately  thereafter  Hempton  returned  to  the  kitchen 
Avith  a  revolver  in  his  hands.  The  little  girl  saw  her  mother  in 
the  front  room  soon  after  the  first  shot  was  fired,  lying  on  the 
floor  apparently  unconscious,  and  saw  her  father  turn  the  re- 
volver upon  himself  and  discharge  it.  Soon  after  such  occur- 
rence, officers  of  the  law  visited  the  house  where  they  found  the 
dead  body  of  Mrs.  Hempton  on  a  chair  in  the  kitchen,  also  found 
some  bedclothes  and  a  pillow  covered  with  blood  in  the  front 
room,  and  a  revolver,  stained  with  blood,  lying  on  the  bureau  in 
the  bedroom,  two  of  the  chambers  thereof  being  empty.  They 
arrested  the  plaintiff  in  error.  He  had  a  wound  on  the  right 
temple  and  one  back  of  and  a  little  above  the  ear  on  that  side  of 
his  head,  both  apparently  caused  by  a  bullet  fired  from  behind. 
A  bullet  entered  Mrs.  Hampton's  head  on  the  right  side  just  in 
front  of  and  above  the  ear,  passed  through  the  skull  and  lodged 
in  the  scalp  directly  above  the  ear  on  the  left  side  of  the  head. 
The^  side  of  her  head  where  the  bullet  entered  was  powder 
burned:  The  day  after  the  alleged  homicide  Hemptofn  said  that 
he  thought  he  would  scare  hi&  wife  and  that  hfr  guessed  he 
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scared  her  more  than  ho  intondcd.  ITo  was  plnccd  on  trial  on 
the  charge  of  nuivder  in  tlio  first  degree.  Tlio  theory  of  tho 
State  was  that  ho  deliberately  shot  his  wile  and  thou  tunie<l  the 
revolver  upon  himself  and  inilieted  the  Avoimds  on  his  head 
that  have  been  mentioned.  1  ho  thcoiy  of  tho  dofiiiso  was  that 
Ilompton  was  insane  and  irresponsibk;  at  the  time  of  tlio  alleged 
homicide,  that  tho  shooting  of  his  wife  was  accidental,  or  that, 
if  ho  did  tho  deed  and  was  criminally  responsible  therefor,  ho 
was  guilty  of  some  otfense  less  than  murder  in  the  first  degree 
because  of  his  mind  being  in  such  a  condition  from  ])artial  in- 
sanity, or  from  drunkenness,  or  from  uncontrollablo  passion  at 
tho  time  of  the  occurrence,  that  there  was  no  premeditated  design 
on  his  part  to  kill  liis  wife.  There  was  a  special  plea  of  insan- 
ity and  a  plea  of  not  guilty.  The  verdiets  upon  both  issues  were 
against  the  accused,  he  being  found  guilty  of  tho  highest  offense 
of  criminal  homicide.  Sentence  was  passed  accordingly.  Ex- 
ceptions were  taken  to  rulings  of  the  court  during  the  progress 
of  and  subsequent  to  tho  trial,  which  arc  considci'cd  in  tho 
opinion. 

G.  G.  Sedgwich,  for  the  plaintiflF  in  error. 
E.  R.  Hicks,  Attorney  General,  for  tho  State. 

Maestiatx,  J.  (after  stating  the  facts).  'Mmj  propositions 
aro  presented  for  consideration  in  the  brief  of  counsel  for  plaint- 
iff in  error,  some  of  which  aro  not  considered  of  sufficient  conse- 
quence to  call  for  special  mention  in  this  opinion,  though  each, 
it  is  believed,  has  been  considered  with  all  tho  caro  which  in  any 
veiw  of  tho  case  the  same  requires  in  order  to  do  justice  to  the 
accused. 

Evidence  was  given  on  the  special  issue  to  tho  effect  that  the 
accused  was  duly  adjudged  insane  in  January,  1884,  and  com- 
mitted to  the  Northern  Hospital  for  such  unfortunates  and  that 
he  was  discharged  therefrom  in  March,  1885.  Proof  was  also 
made  that  iu  September,  1885,  he  was  again  duly  adjudged 
insane  and  was  thereuiwn  committed  as  before,  and  that  in 
December,  1885,  he  was  again  discharged  on  parole.  On  the 
trial  of  such  issue  the  reports  of  the  examining  physicians  in 
the  judicial  proceedings  which  residted  in  the  commitments 
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montioncd,  nnd  the  daily  record  of  the  acciisod  while  ho 
wns  at  tho  hospital,  kept  in  accordance  with  the  statute  (sec- 
tion 501q,  Rev.  St.  18J)8),  wore  offered  in  evidence,  generally, 
and  were  excluded  so  fur  as  they  showed  tho  mental  charac- 
teristics of  the  accused  at  tho  times  referred  to  therein,  or 
anything  other  than  the  facts  as  regards  his  having  been  twice 
adjudged  insane,  committed  accordingly,  and  discharged  an  be- 
forc  indicated.  The  adjudications  were  not  conclusive  in  favor 
of  tho  accused  except  that  he  was  insane  when  they  wore  made, 
but  the  nature  of  his  insanity  at  that  time  was  proper  to  lie 
shown  in  connection  with  all  the  circumstances  of  his  life  indi- 
cating his  mental  characteristics.  Tho  adjudications,  witliout 
tho  grounds  upon  which  they  were  made,  so  far  as  explaining 
the  condition  of  the  accui^cd  long  after  the  presumption  of  insan- 
ity arising  therefrom  ceased,  wore  of  little  value.  The  records 
kept  at  the  hospital,  by  a  rule  of  evidence  too  familiar  I'  require 
discussion,  were  competent  evidence  of  the  facts  which  they  pur- 
ported to  show.  All  piiblic  records  which  are  by  law  required 
to  bo  kept  for  the  pur^wso  of  preserving  evidence  of  transactions 
and  occurrences  for  public  uses,  are  competent  to  establish  sucli 
transactions  or  occun-ences  when  they  are  material  in  a  judicial 
proceeding.  O'Mally  v.  McGinn,  53  Wis.  353,  10  N.  W.  515 ; 
Jaclcson  v.  Astor,  1  Tin.  13Y,  39  Am.  Dec.  281;  Thornton  v. 
Campton,  18  N.  II.  20;  1  Greenl.  Ev.  483;  Jones  Ev.  §  520; 
Steph.  Ev.  art.  34.  In  Inhabitants  of  Townsend  v.  Inhahilanls 
of  Pepperell,  9t)  Mass.  40,  the  record  of  the  condition  and  treat- 
ment of  a  patient  at  a  public  hospital  for  tho  insane,  produced 
as  ovidcnce  of  the  facts  therein  referred  to,  was  held  admissible 
on  tho  issue  of  insanity  when  the  same  was  produced  forty  years 
after  it  was  made.  That  the  facts  referred  to  in  the  records  un- 
der consideration  were  proper,  there  can  be  no  question.  Insan- 
ity is  rarely  susceptible  of  proof  by  direct  evidence.  Circum- 
stances and  acts  of  tho  subject,  extending  over  a  considerable 
period  of  time,  are  generally  considered  material.  It  is  by  such 
moans  almost  invariably  that  insanity  is  established.  2  Greenl. 
Ev.  §  371.  Whether  the  exclusion  of  the  evidence  was  suffi- 
ciently prejudicial,  in  view  of  other  evidence  in  the  case,  to  work 
a  reversal,  wo  need  not  decide,  as  there  are  other  questions  to  be 
hereafter  considered  that  are  decisive  of  the  case. 
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Evidence  was  offered,  on  the  issue  raised  by  the  plea  of  not 
giiilty,  as  to  the  niontnl  characteristics  of  the  accused,  for  the 
purpose  of  showing  that  be  was  alllicted  with  a  disordered  niiml, 
not  amounting  to  insanity  in  the  legal  sense,  but  of  such  a  char- 
acter as  to  bo  entitled  to  consideration  on  the  question  of  tlie  de- 
gree of  the  offense  of  criminal  homicide,  of  which  ho  was  guilty, 
if  guilty  of  any.     Tho  court  ruled  that  the  verdict  on  the  special 
issue  was  conclusive  as  to  every  plia.-^o  of  insanity,  and  that  no 
evidence  of  the  mental  condition  of  tho  nccii-ied  at  tlio  time  ot' 
or  before  tho  commission  of  tho  allo<-ed  offense  was  adniissiblo 
except  that  whicli  existed  at  the  cimo  of  tho  oiFense,  caused  by 
intoxicating  liquor.     Xo  doubt  the  statuto  permitting  the  spe- 
cial plea  of  insanity  to  be  interposed  wilh  (ho  plea  of  not  guilty, 
and  the  trial  of  the  issue  upon  tho  special  plea  to  take  placo  first, 
and  requiring  tho  jury,  in  deciding  it,  to  render  a  verdict  of  not 
guilty  if  satisfied  that  tho  accused  was  insane,  in  tho  legal  sense, 
at  tho  time  of  tho  commission  of  tho  alleged  offense,  or  they  en- 
tertain a  reasonable  doubt  on  tho  question,  contemplates  an  entire 
separation  of  that  subject  from  tho  issue  raised  by  tho  plea  of  not 
guilty,  and  that  the  trial  and  final  disposition  of  the  special  issue 
by  tho  verdict  shall  preclude  any  further  inquiiy  in  respect 
thereto.     But  that  goes  only  to  the  question  of  legal  insanity,  ex- 
cusing the  accused  from  all  responsibility  for  his  acts;  not  to  that 
lesser  degree  of  disordered  intellect  rendering  a  person  incapable 
of  forming  a  dovsign  to  kill,  and  bearing  on  the  gi'ado  of  his  crim- 
inality.    The  learned  trial  court  en-cd  in  ruling  that  no  ab- 
normal mental  condition  was  material  upon  the  general  issue  of 
not  guilty,  other  than  that  produced  and  existing  at  tho  time  of 
the  alleged  homicide,  by  the  itse  of  intoxicating  liquoi*.     The 
same  rule  that  permits  proof  of  intoxication  as  bearing  on  the 
question  of  malico,  permits  evidence  of  a  disordered  mental  con- 
dition, however  produced.     The  important  circumstance  is  tho 
disordered  intellect,  not  the  means  by  which  it  was  produced. 
Anderson  v.  State,  43  Conn.  514,  21  Am.  Rep.  6G9;  Ilopt  v. 
People,  104  U.  S.  G31,  20  L.  Ed.  873;  Terrill  v.  State,  74  Wis. 
278,  42  K  W.  243.     In  Terrill  v.  State  this  court  pas.sed  upon 
this  very  question,  saying,  in  effect,  that  drunkenness,  together 
with  other  causes  affecting  the  mind,  is  proper  for  the  considera- 
tion of  the  jury  in  determining  the  grade  of  the  offense  in  a 
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prosecution  for  murder.  The  rule  was  stated  by  quoting  with 
approval  from  the  opinion  of  Mr.  Justice  Gray  in  Hopt  v.  Peo- 
ple, supra,  thus:  "When  a  statute  establishing  different  de- 
grees of  murder  requires  deliberate  premeditation  in  order  to 
constitute  murder  in  the  first  degree,  the  question  whether  the 
accused  is  in  such  a  condition  of  mind,  by  reason  of  drunkenness 
or  otherwise,  as  to  be  capable  of  deliberate  premeditation,  neces- 
sarily becomes  a  material  subject  of  consideration  by  the  jury." 
Ella  llempton,  who  at  the  time  of  the  trial  was  about  eleven 
years  of  age,  tbe  daughter  of  the  accused,  was  one  of  the  two  per- 
sons who  were  near  the  scene  of  the  alleged  homicide  at  the  time 
of  its  occurrence.  She  was  one  of  the  principal  witnesses  upon 
whom  the  prosecution  relied  to  establish  the  guilt  of  the  accused. 
She  testified  to  seeing  her  father  standing  by  the  coal  stove  in 
the  sitting  room,  to  observing  him  there  take  something  from  his 
pocket,  to  thereafter  observing  him  and  lier  mother  in  the  front 
room,  the  mother  being  in  the  comer  of  the  room  on  the  floor  and 
apparently  unconscious,  to  immediately  thereafter  seeing  her 
father  in  tlio  kitchen  with  a  revolver  in  his  hand,  and  seeing  him 
turn  it  upon  himself  and  discharge  it.  Her  evidence  was  very 
damaging  to  the  defense.  When  counsel  for  the  accused  at- 
tempted to  cross-examine  the  girl,  he  was  denied  the  usual  priv- 
ilege of  propounding  leading  questions.  In  fact,  the  right  of 
cross-examination  of  the  witness  was  in  effect  denied  to  tlie  ac- 
cused. Upon  what  theory  the  court  ruled  in  that  regard  we  are 
imable  to  understand.  We  must  assume  that  the  learned  trial 
judge  knew  that  the  acciised  had  the  absolute  right  to  have  every 
witness  who  testified  against  him  subjected  to  the  ordinary  test 
of  cross-examination  in  the  usual  way,  so  long  as  that  right  was 
not  abused,  and  that  the  right  to  ask  leading  questions  on  cross- 
examination,  as  a  general  rule,  is  just  as  absob'U)  as  the  right 
of  cross-examination  itself.  The  proceedings  upon  the  trial  at 
this  point  seem  to  have  been  highly  prejudicial  to  the  accused. 
^Mien  his  counsel  attempted  to  cross-examine  the  girl  in  a  proper 
manner,  the  court  said :  "Why  can't  you  ask  what  did  she  say  ? 
What  is  the  reason  you  have  got  to  put  leading  questions  to  that 
child  as  you  would  to  a  witness  of  35  or  40  years  ?"  "You  will 
not  be  permitted  to  do  it  any  more.  You  will  have  to  question 
her  about  as  the  State  did.     You  didn't  want  them  to  lead  her 
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and  I  won't  let  you  lead  her."  To  that  counsel  for  the  accused 
very  courteously  and  properly  replied,  *'I  only  want  to  lead  her 
so  as  to  get  at  the  facts."  That  was  followed  by  the  court's  say- 
ing :  "You  can  get  the  facts  by  asking  what  she  heard  and  what 
she  saw."  "If  you  can't  you  will  have  to  get  along  without  lead- 
ing questions."  "This  child  is  only  eleven,  and  if  the  State 
cannot  lead  her  you  cannot  lead  her."  Counsel  replied :  "We 
are  not  to  take  what  a  child  eleven  years  old  says  any  more  than 
if  she  was  forty.  We  have  a  riglit  to  know  on  what  she  bases — " 
At  that  point  the  court  broke  in  with  the  exclamation :  "You 
can't  put  suggestive  questions  to  her.  She  is  his  child  and  you 
cannot  put  suggestive  questions  to  her."  Counsel  further  firmly 
but  courteously  insisted  upon  his  right  to  cross-examine  the  wit- 
ness in  the  ordinary  way,  excepting  to  the  rulings  of  the  court, 
and  saying  that  they,  and  the  manner  in  which  they  were  made, 
were  prejudicial  to  the  accused,  that  counsel  had  given  no  occa- 
sion therefor,  and  was  only  disposed  to  proceed  fairly  to  eluci- 
date the  tnith,  whereupon  the  court  said :  "The  court  has  ruled 
that  you  cannot  ask  leading  questions  of  this  child  of  eleven  years 
of  age,  and  whatever  you  get  by  way  of  examination  you  must 
get  by  putting  questions  to  her  about  the  same  as  you  required 
the  State  to  do."  There  is  more  of  the  same  sort.  We  will  not 
further  quote  from  the  record  in  regard  tliereto.  Enough  has 
been  presented  to  show  that  the  rights  of  the  accused,  at  an  im- 
portant stage  of  the  trial,  were  so  violated  that  we  must  conclude 
that,  for  such  error  alone,  he  did  not  have  a  fair  trial.  No  doubt 
a  trial  court  has  some  discretionary  power  to  restrict  the  putting 
of  leading  questions  to  a  witness  on  cross-examination,  but  it  by 
no  means  goes  to  the  extent  of  justifying  an  arbitrary  denial  of 
the  ordinary  privileges  of  cross-examination  upon  the  mere 
ground  of  the  youth  of  the  witness. 

Exception  was  taken  to  the  competency  of  several  nonexpert 
witnesses  called  by  the  State  on  the  special  issue,  to  give  opinion 
evidence  as  to  the  mental  condition  of  the  accused.  Evidence  of 
that  kind  is  admissible  when  based  on  facts  within  the  knowl- 
edge of  the  witness.  Proof  of  such  facts  to  the  satisfaction  of 
the  trial  court,  so  long  as  he  rules  within  reason,  is  conclusive  on 
the  question  of  competency.  Whart.  Cr.  Ev.  §  357.  We  are 
unable  to  discover  any  good  ground  for  holding  that  the  court 
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transcended  the  bounds  of  reason  in  the  rulings  under  considera- 
tion. Each  of  the  witnesses  gave  evidence  showing  some  fa- 
miliarity with  the  lifo,  habits  and  peculianties  of  the  accused, 
and  upon  that  the  court  passed  judgment  on  the  question  of  com- 
petency. 

The  court  instructed  the  jury  on  the  special  issue,  in  effect, 
that  after  the  expiration  of  two  years  from  the  discharge  of  a  pa- 
tient from  a  hospital  for  the  insane,  without  his  having  boon  ro- 
called,  the  presumption  of  insanity  us  to  such  person,  because  of 
the  adjudication  upon  which  ho  was  committed  to  the  hospital, 
ceases,  and  that  he  is  presumed  to  be  sane ;  and  that  such  nilo  ap- 
plied to  the  accused.  A  law  to  that  effect  was  passed  in  1897 
(chapter  319,  Laws  1897).  It  was  prospective  in  its  tonus,  so 
did  not  apply  to  the  accused,  who  was  then  on  parole.  By  chap- 
ter 327,  Laws  1899,  passed  after  the  alleged  homicide,  the  act  of 
1897  was  amended  so  as  to  affect  all  persons  on  parole,  whether 
paroled  prior  to  the  passage  thereof  or  thereafter.  Counsel  for 
plaintiff  in  error  insists  that  he  was  entitled  to  the  benefit  of  the 
presumption  of  insanity  in  his  favor  existing  at  the  time  of  the 
alleged  homicide.  We  are  not  familiar  with  any  authority  to 
sustain  tliat  proposition.  The  doctrine,  once  insane  always  in- 
sane till  the  contrary  is  established  by  evidence,  is  not  and  never 
was  an  absolute  rule.  It  never  applied  to  occasional  or  inter- 
mittent insanity,  which  was  evidently  the  malady  with  which 
the  accused  was  suffering  on  the  two  occasions  when  ho  was  com- 
mitted for  treatment  to  the  hospital  for  tlio  insane.  It  is  only 
wheit)  the  insanity  is  once  proven  to  exist  and  to  have  been  of 
the  character  likely  to  become  permanent  that  the  rule  contended 
for  properly  applies.  Stale  v.  Wilner,  40  Wis.  304.  Further, 
at  most  it  is  a  mere  rule  of  evidenco,  and  as  such  subject  to  rea- 
sonable changes  by  the  legislative  will. 

The  court  several  times,  in  the  course  of  his  instructions  to 
the  jury  upon  both  issues,  spoke  of  the  accused  as  if  he  were  un- 
questionably the  cause  of  the  homicide ;  that  he  killed  his  wife. 
Exceptions  were  taken  thereto.  We  are  not  prepared  to  say  on 
the  record  that  prejudicial  error  was  thereby  committed,  but  it 
seems  that  the  question  of  the  cause  of  the  death  was  at  issue  and 
that  the  court  should  have  as  carefully  avoided  expressing  any 
opinion  on  that  question  as  on  any  other  at  issue  in  the  case 
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which  the  jury  were  to  decide.     In  a  criminal  case  the  accused 
is  entitled  to  have  every  issue  of  fact  passed  upon  by  the  jury. 
He  has  a  right  to  stand  upon  that  and  put  the  prosecution  to  the 
proof  upon  every  essential  of  the  offense  of  which  he  stand«» 
charged,  and  to  have  his  discharge  upon  the  evidence  by  order 
of  the  court,  or  the  issues  of  fact  submitted  to  the  jury  on  the 
evidence,  without  any  suggestion  from  the  bench  as  to  where  the 
truth  lies.     The  better  practice  is  to  strictly  regard  that  right 
at  every  step  in  the  trial  of  such  an  important  case  as.  this,  and 
not  to  take  any  chances  of  a  conviction  having  to  be  sustained  by 
invoking  the  doctrine  that  only  prejudicial  error  can  disturb  it. 
Exceptions  were  taken  to  the  refusal  of  the  trial  court  to  so 
submit  the  case  to  the  jury  as  to  pcmiit  them  to  find  a  verdict  of 
manslaughter  in  the  first  or  fourth  degree.     It  is  unquestionably 
the  duty  of  the  trial  court  to  submit  to  the  jury  in  a  case  of  this 
kind,  by  proper  instructions,  every  phase  of  criminal  homicide 
to  which  the  evidence,  in  any  reasonable  view  of  it,  applies. 
Failure  so  to  do  is  not  necessarily  prejudicial  and  reversible 
error.    It  has  often  been  held  that  where  the  jury  are  instructed, 
in  effect,  that  the  accused  is  guilty  of  some  one  of  the  higher  de- 
grees of  criminal  homicide,  or  not  gixilty,  if  error  is  thereby 
committed  in  that  the  evidence  would  admit  of  a  conviction  of 
some  lesser  degree  of  homicidal  offense  than  the  degree  or  de- 
grees submitted,  the  error  is  favorable  rather  than  imfavorable 
to  the  accused.     Diclccrson  v.  State,  48  Wis.  288,  4  N.  W.  321 ; 
Winn  V.  State,  82  Wis.  571,  52  K  W.  775 ;  Fcrtig  v.  State,  100 
Wis.  301,  75  K".  W.  000.     However,  it  does  not  seem  nccessai*y 
to  invoke  that  rule  hero,  but  we  will  say  in  passing  that  it  is  the 
better  practice  to  always  so  try  a  case  that  there  will  be  no  ne- 
cessity for  invoking  it, — ^to  scrutinize  the  evidence  with  the 
greatest  care,  view  it  in  the  most  favorable  light  it  will  reason- 
ably admit  of  from  the  standpoint  of  the  accused,  and,  whether 
requested  or  not,  to  submit  to  the  jury  every  phase  of  criminal 
homicide  to  which  it  can  be  said  reasonably  to  apply.    We  as- 
sume that  the  learned  trial  judge  endeavored  to  do  that  and  de- 
cided that  there  was  nothing  but  mere  conjecture  upon  which  to 
base  a  verdict  of  manslaughter  in  either  the  first  or  fourth  de^■ 
gree.     We  are  unable  to  say  that  he  was  wrong,  with  sufilcient 
clearness  to  condemn  the  ruling's  under  consideration.     The  evi- 
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dence  is  undisputed  that  the  accused  and  his  wife  were  in  the 
room  together  when  the  alleged  homicide  occurred,  and  that  no 
one  else  was  present;  that  he  had  a  revolver  in  his  hand  just  be- 
fore the  shooting  and  was  seen  with  it  in  his  hand  immediately 
thereafter;  that  no  noise  was  made  in  the  room  prior  to  the 
shooting  except  that  caused  by  the  conversation  of  Ilompton  and 
his  wife;  that  some  angry  words  were  spoken  by  the  woman, 
which  were  imme<liately  followed  by  the  report  of  a  revolver. 
The  place  where  the  bullet  entered  the  woman's  head  and  the  di- 
rection it  took  were  such  as  to  rather  repel  the  theory  of  acci- 
dental shooting.  The  conduct  of  the  accused  immediately  after 
the  shooting  was  not  consistent  with  such  theory.  The  rev^olvcr 
was  held  so  near  tlie  woman's  head  that  it  was  discolored  by  the 
powder.  The  theory  of  accidental  shooting  seems  to  require 
conjecture  that  the  accused  pointed  the  pistol  at  his  wife's  head, 
holding  it  very  near  thereto,  and  that  the  weaixvn  was,  while  in 
tliat  position,  accidentally  discharged.  There  is  no  evidence, 
seemingly,  to  reasonably  sustain  any  such  theory ;  so  wo  cannot 
say  the  trial  court  erred  in  so  deciding  and  that  the  evidence  did 
not  point  to  any  reasonable  theorj'  of  accidental  shooting.  There 
was  no  suggestion  of  accident  in  the  evidence,  except  that  the 
accused,  soon  after  his  arrest,  stated  that  ho  tried  to  scare  his 
wife  and  that  he  guessed  he  scared  her  too  much.  State  v.  Ham- 
mond, 35  Wis.  315;  Pliemling  v.  State,  46  Wis.  516,  1  K  W. 
278,  and  Tcrrill  v.  State,  supra,  are  authority  to  the  proposition 
that  there  must  be  some  evidence  pointing  with  some  reasonable 
degree  of  definiteness  to  giiilt  in  a  particular  degree  to  justify 
submission  of  a  case  to  the  jury  upon  the  tlioory  that  a  verdict 
of  guilty  in  such  dcgi-oe  is  proper.  It  would  seem  that  no 
authority  to  that  proposition  is  necessary. 

On  the  subject  of  the  significance  to  be  given  to  the  evidoncp 
that  the  accused  ■^^as  intoxicated  at  the  time  of  the  homicide,  the 
jury  wore  instmcted :  *'If  you  find  from  the  evidence  tliat  ho 
fired  the  shot  which  killed  his  wife,  and  if  when  he  did  so  he 
was  in  such  a  condition  from  the  use  of  spirituous  liquors  that 
he  was  not  capable  of  forming  a  premeditated  intent  to  kill  her, 
then  you  should  consider  the  question  of  intoxication  and  you 
cannot  convict  him  of  murder  in  the  first  degree.  But  if  ho  was 
able  to  form  that  intent  to  kill,  willfully,  deliberately  and  pre- 
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meditately,  when  he  fired  the  shot,  then  you  must  have  nothing 
more  to  do  with  the  question  of  his  drinking  and  you  should  give 
it  no  further  thought  or  consideration  in  the  case,  for  then  it 
cuts  no  further  figure."  He  further  charged  the  jury  that 
drunkenness  was  no  excuse  for  crime  and  could  not  reduce  the 
degree  of  a  homicidal  offense  below  that  of  murder  in  the  first 
degree,  if,  notwithstanding  the  condition  of  drunkenness,  the 
wrongdoer  was  capable  of  forming  a  deliberate  intent  to  com- 
mit the  homicide.  Counsel  for  plaintiff  in  error  confidently  in- 
sists that  such  instructions  were  wrong.  They  are  substantially 
in  accord  with  the  decisions  of  this  court  and  the  prevailing  rule 
on  the  subject  In  Bernhardt  v.  State,  82  Wis.  23,  51  N.  W. 
1009,  the  following  instniction  was  approved  as  a  strictly  accu- 
rate statement  of  the  law :  "If  you  shall  find  from  the  evidence 
in  the  case  that  this  defendant,  at  the  time  he  struck  the  blow, 
was  in  such  a  condition  from  the  use  of  spirituous  liquors  that 
he  was  incapable  of  forming  an  intent  to  kill,  then  you  may  con- 
sider the  question  of  intoxication.  The  question  simply  is,  in 
short,  was  he  at  the  time  in  such  a  condition  mentally  as  to  be  in- 
capable of  forming  this  premeditated  design  to  effect  the  death  ?" 
The  court  remarked :  "This  instniction  was  direct,  clear  and  to 
the  point,  and  the  jury  could  understand  it.  The  point  is,  was 
he  so  intoxicated  that  he  could  not  form  the  intent  or  the  pre- 
meditated design  to  kill  ?"  The  same  rule  is  laid  do^vn  in  Cross 
V.  State,  55  Wis.  2G1, 12  K  W.  425,  and  Terrill  v.  State,  supra. 
In  People  v.  Rogers,  18  E".  Y.  9,  cited  by  this  court  in  Bern- 
hardt V.  State,  supra,  there  is  a  very  full  discussion  by  two  jus- 
tices of  the  significance  to  be  given,  in  a  prosecution  for  murder, 
to  evidence  of  intoxication  of  the  accused  at  the  time  of  the 
homicide.  Mr.  Justice  Harris  said:  "It  has  never  yet  been 
hold  that  the  crime  of  murder  can  be  reduced  to  manslaughter 
l)y  showing  that  the  perpetrator  was  drunk,  when  tlie  same  of- 
fense, if  committed  by  a  sober  man  would  be  murder ;"  that  to 
have  that  effect  the  defendant  must  be  "so  far  deprived  of  his 
SCTises  as  to  be  incapable  of  entertaining  a  purpose,  or  acting 
from  design."  Courts  have  been  very  slow  to  break  down  the  old 
common-law  doctrine  as  regards  the  effect  of  voluntary  intoxica- 
tion of  a  person  at  the  time  of  the  commissi(m  of  a  criminal  of- 
fense by  him*    Formerly  it  was  held  to  aggravate  rather  than- 
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to  mitigate  the  offense.     Now,  if  from  passion,  stimulated  by  in- 
toxication or  from  any  other  cause,  a  person,  for  the  moment, 
is  unable  to  exercise  his  reason,  and  while  he  is  in  such  condi- 
tion, though  conscious  of  what  he  is  doing  and  not  so  completely 
bereft  of  reason  as  to  be  legally  irresponsible  he  is  uncontroll- 
ably moved  thereby  to  and  does  "wrongfully  kill  another,  he  can- 
not be  convicted  of  murder  in  the  first  degree.     Clifford  v.  State, 
58  Wis.  477, 17  K  W.  304.     It  is  the  condition,  no  matter  how 
caused  overpowering  and  controlling  reason,  which  reduces  tlio 
offense  to  some  lesser  degi'ee  of  criminal  homicide.     If  reason, 
notwithstanding  the  intoxication  or  other  disturbing  cause,  bo 
not  i-o  completely  dethroned,  so  to  speak,  but  that  the  wrongdoer 
can  exercise  judgTiient,  he  must  do  so  or  pay  the  penalty  of  being 
hold  responsible  for  his  acts  regardless  of  such  disturbing  cause. 
After  the  close  of  the  trial  counsel  for  appellant  moved  the 
court  to  set  aside  the  verdict  on  the  special  issue  as  well  as  the 
one  on  the  issue  of  not  guilty,  and  grant  a  new  trial,  because  of 
mismanagement  and  misconduct  of  the  jury.     Such  motion  was 
supported  by  affidavits  of  jurors,  of  clerks  and  boarders  at  the 
hotel  where  the  jurors  took  their  meals  and  lodged  during  the 
trial,  and  of  other  persons,  to  the  effect,  that  the  proceedings  of 
the  trial  were  from  day  to  day  published  in  newspapers  with 
conmients  unfavorable  to  the  accused,  which  the  jurors  were 
freely  permitted  to  road;  that  among  such  comments  was  one 
made  after  the  verdict  on  the  special  issue  and  before  the  com- 
mencement of  the  trial  on  the  issue  of  not  guilty,  commendatory 
of  the  jury  for  having  defeated  a  "lawyer's  trick"  to  clear  a  mur- 
derer; that  the  jurors  took  their  meals  and  spent  thoir  evening 
and  morning  hours  and  lodged  at  a  hotel ;  that  while  there  they 
were  permitted  to  go  about  the  hotel  office,  into  the  barroom  and 
other  public  places  of  the  building,  and  to  mingle  and  talk  Avith 
the  people  the  same  as  other  guests ;  that  they  divided  into  par- 
ties in  the  evening,  some  playing  cards  for  drinks  in  the  hotel 
barroom,  one  of  the  officers  and  one  or  more  outsiders  associating 
with  them,  while  others  were  in  the  hotel  office  mingling  with 
the  people;  that  tihey  ordered  and  partook  of  intoxicating  liquor 
at  the  end  of  each  game  of  cards,  and  went  singly  and  in  parties 
to  the  hotel  bar  and  drank  liquor  without  restraint  and  without 
<;are  to  avoid  associating  with  outsiders;  that  they  lodged  at 
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night  in  four  rooms  which  did  not  communicate  with  each  other 
nor  with  the  room  occupied  by  the  oflicers  who  were  charged 
with  attending  them ;  that  they  retired  at  night  and  got  up  in  the 
morning  singly  and  in  parties  with  perfect  freedom,  and  wont  to 
their  morning  meal  singly  Tor  together  at  their  pleasure;  in  fact, 
that  they  conducted  themselves  at  the  hotel  the  same  as  other  pr- 
sons,  talking  with  outsiders  and  permitting  outsiders  to  talk  with 
them ;  that  they  had  ample  opportunity  to  so  talk  about  the  case 
and  to  hear  conversations  between  outsiders  in  respect  thereto, 
and  to  become  fully  conscious  of  public  opinion  in  respect  to  the 
trial  and  the  guilt  of  the  accused ;  that  part  of  the  jurymen  visited 
a  barber  shop  in  company  with  an  officer,  and  there  sent  for  and 
drank  intoxicating  liquor;  that  the  sheriflF,  who  was  not  sworn 
to  take  charge  of  the  jurj',  took  them  out  for  a  ride  and  that  they 
stopped  at  a  wayside  saloon  and  partook  of  liquor;  that  such 
sheriff  and  one  of  the  officers  sworn  to  take  charge  of  the  jury 
took  them  to  a  baseball  game,  where  there  were  some  manifesta- 
tions by  people  pre-sent  well  calculated  to  be  intei-pretcd  by  the 
jury  as  approval  of  their  verdict  on  tlie  special  issue,  which  had 
theretofore  been  rendered ;  that  after  the  decision  upon  the  spe- 
cial issue,  jxirors  talked  with  persons  at  the  hotel  in  respect  to 
having  to  stay  to  hear  the  case  through ;  that  the  jurors  mingled 
witli  the  people  at  and  in  the  vicinity  of  the  court  house  at  times 
when  the  court  was  not  in  session,  and  that,  generally,  they  were 
not  kept  together  when  oiitsido  the  court  room  so  as  to  interfere 
witli  their  free  communication  with  the  people  and  free  indul- 
gence in  intoxicating  liquor.     In  opposition  to  the  motion,  affi- 
davits of  jurors  were  presented,  to  the  effect  that  they  neither 
talked  with  any  one  nor  allowed  any  one  to  talk  with  them  about 
the  case  during  the  progress  of  the  trial,  nor  heard  anything  said 
which  affected  their  verdict  except  what  they  heard  in  the  pres- 
ence of  the  court ;  that  they  partook  of  intoxicating  liquor  in 
small  quantities  but  not  so  as  to  affect  them;  that  they  did  not 
partake  of  intoxicating  liquor  at  all  while  deliberating  upon  the 
case ;  that  they  read  the  newspapers  but  were  not  affected  there- 
by ;  that  they  were  not  out  of  the  sight  of  the  officer  or  officers  in 
charge  of  them  during  the  trial ;  that  there  were  occasional  sep- 
arations, but  that  in  each  case  an  officer  was  in  attendance  upon 
the  juror  or  jurors  who  left  their  fellows,  and  an  officer  was  also 
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in  attendance  upon  those  who  remained.  The  officers  who  at- 
tended the  jury  testified  to  the  same  eifcct.  The  court  denied 
the  motion  upon  the  ground  that,  while  the  conduct  of  the  jurors 
was  not  what  it  should  have  been,  upon  all  the  proofs  presented, 
excluding  affidavits  of  the  jurors  presented  in  support  of  the  mo- 
tion, and  from  his  personal  knowledge  of  the  jurors,  it  affirma- 
tively and  satisfactorily  appeared  to  him  that  no  improper  in- 
fluence reached  tho  jury  and  that  nothing  was  done  by  them,  or 
omitted  to  be  done,  of  an  improper  character  which  prejudiced 
the  accused. 

It  appears  that  the  court,  in  deciding  the  motion  as  above  in- 
dicated, did  not  consider  the  affidavits  of  tho  jurors  presented  to 
impeach  their  verdict,  but  remarked  that  ho  was  unable  to  see, 
in  such  rejected  affidavits,  anything  that  would  call  for  a  differ- 
ent conclusion  from  that  reached.  It  is  a  well-settled  principle 
of  law  that  affidavits  of  jurors  cannot  be  used  to  impeach  their 
verdict,  but  that  rule  applies  only  to  affidavits  concerning  their 
conduct  in  court  or  when  deliberating  upon  the  case.  Their  con- 
duct outside  the  court  room  may  be  established  by  their  o^vn 
affidavits  for  the  purpose  of  impeaching  their  verdict.  McBean 
V.  State,  83  Wis.  20G,  53  N.  W.  497 ;  Peppercorn  v.  City  of 
Black  River  Falls,  89  Wis.  38,  61  K  W.  79,  46  Am.  St.  Rep. 
818 ;  Manix  v.  Malony,  7  Iowa,  81 ;  Heffron  v.  Qallupe,  55  Ma 
563 ;  Harris  v.  State,  24  Neb.  803,  40  N.  W.  317 ;  Bush  v.  Bail- 
way  Co.,  70  Minn.  5,  72  K  W.  733 ;  Matiox  v.  U.  S.,  146  U.  S. 
140,  13  Sup.  Ct.  50,  36  L.  Ed.  917;  2  Thomp.  Trials,  §  2619. 
It  follows  that,  in  determining  whether  there  was  error  in  decid- 
ing the  motion,  the  affidavits  of  the  jurors  as  to  their  conduct 
outside  the  court  room  must  be  considered  with  all  the  other 
proofs  bearing  on  the  question. 

If  it  can  be  said  that  such  gross  misconduct  on  the  part  of  a 
jury  as  took  place  upon  the  trial  of  this  case  can  be  passed  over  as 
not  prejudicial  to  the  accused,  upon  the  mere  affidavits  of  the 
guilty  members  of  the  jury  and  their  associate  guilty  officers, 
mostly  to  the  effect  that  the  jury  were  not  prejudiced  by  such 
misconduct,  the  constitutional  right  to  a  trial  by  jury  with  sub- 
stantially the  common-law  saf^unrds  to  prevent  a  miscarriage  of 
justice,  must  be  considered  as  having  been  effectually  laid  aside. 
True,  the  couxta  have  gone  a  great  way  in  sustaining  verdicts^ 
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even  in  capital  cases,  notwithstanding  misconduct  of  the  jury, 
upon  a  satisfactory  affirmative  showing  that  their  impartiality 
and  the  result  of  their  labors  Avero  not  affected  hereby.  But  we 
venture  to  say  that  no  case  can  bo  found,  certainly  no.ic  that  has 
the  approval  of  this  court,  which  approaches  the  one  before  us. 
There  seems  to  be  a  growing  tendency  to  looseness  in  the  man- 
agement of  juries  in  important  cases,  which  culls  loudly  for  a 
check  if  not  for  a  substantial  reform,  if  judicial  administration 
is  to  be  kept  above  suspicion  as  regards  weighing  out  justice 
with  the  highest  attainable  degree  of  certainty.  At  common 
law,  in  tho  trial  of  capital  cases,  the  jury  were  required  to  be 
kept  together  from  the  time  they  wore  charged  with  tho  case  till 
they  were  discharged  by  order  of  the  court,  and  to  be  kept  se- 
cluded from  all  oiitside  influences  of  every  nature  calculated  to 
interfere  with  their  impartiality.  They  were  not  alloAved  to 
mingle  and  converse  with  the  people,  or  have  opportunity  for 
reading  newspaper  or  other  accoiuits  on  the  trial  or  be  influenced 
by  public  opinion  for  or  against  the  accused,  or  to  indulge  in 
the  use  of  intoxicating  liquoi*.  The  Constitution,  in  presen'ing 
the  right  of  ti'ial  by  jury,  preserved  it  with  its  ancient  safe- 
guards, and  any  infraction  thereof  of  a  nature  calculated  to 
substantially  impair  the  right  cannot  properly  receive  the  sanc- 
tion of  the  court.  In  most  cases  of  the  importance  of  the  one 
before  us,  where  misconduct  of  the  jury  was  held  not  to  con- 
stitute reversible  error,  there  was  but  one  or  a  few  trifling  trans- 
gressions which  happened  by  mere  thoughtlessness  and  which 
were  shown  with  a  high  degree  of  certainty  not  to  have  affected 
the  minds  of  the  jurors  one  way  or  the  other  in  the  case.  In. 
Keenan  v.  State,  8  Wis,  132,  there  were  two  transgressions,  one 
juror  being  perinitted  to  go  to  his  home  and  remain  all  night, 
and  one  to  go  to  the  depot  on  business.  There  being  no  af- 
firmative proof  that  such  separations  worked  no  harm  to  tho 
defendant,  a  new  trial  was  granted.  The  court  laid  do\vn  the 
rule,  which  has  since  been  consistently  followed,  that  where 
there  is  misconduct  on  the  part  of  a  jury  or  any  member  thereof 
in  a  capital  case,  ''unless  it  appears  that  it  was  not  followed 
by  improper  conduct  on  their  part,  nor  by  any  circumstance  cal- 
culated to  exert  an  improper  influence  on  the  verdict,  the  verdict 
should  be  set  aside  in  case  of  a  conviction."  In  State  v.  Dolling, 
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37  Wis.  39G,  the  court  permitted  the  jury  to  separate  at  meal 
times.     The  defendant  was  convicted  of  manslaughter  in  the 
third  degree.     On  the  motion  to  set  aside  the  verdict  upon  the 
ground  that  the  jury  were  allowed  to  separate  during  tlie  trial, 
affidavits  of  all  of  them  and  of  the  ollicers  who  attended  them 
were  read,  to  the  effect  that  during  the  separations  nothing  im- 
proper occurred,  that  they  followed  the  directions  of  the  comt 
and  neither  talked  with  any  one  al)Out  the  case  nor  allowed  any 
one  to  talk  with  them,  that  thev  did  not  hear  tho  case  dis- 
CTissed  during  such  times,  and  that  nothing  occurred  during  tlic 
separations  which  could  or  did  prejudice  them  in  tlio  case.     The 
question  was  certified  to  this  court,  whether  a  new  trial  should 
be  granted  under  such  circumstances.     In  deciding  the  case  it 
was  said,  in  effect,  that  the  court  was  not  inclined  to  give  mucli 
effect  to  the  exception  to  the  general  rule  that  jurors  should  not 
he  permitted  to  separate  in  a  capital  case;  that  when  jurors  arc 
allowed  to  transgress  the  rule  requiring  them  to  be  kejit  to- 
gether in  such  a  case,  they  are  liable  to  be  su  )joctcd  to  such  an 
infinite  variety  of  improper  influences  and  to  become  uncon- 
sciously biased  thereby,  that  the  only  safe  way  is  not  to  permit 
them  to  separate  at  all;  that  a  juror  is  likely  to  bo  unconsciously 
guilty  and  to  conscientiously  deny  his  guilt,  so  that  in  the  vcrv 
nature  of  things  the  affidavits  of  jurors  that  thev  were  not  af- 
fected  in  the  case  by  anj'thing  that  occurred  during  the  tinu; 
of  their  separation,  should  not  be  considered  of  itself  sufficient 
to  overcome  the  presumption  of  prejudice  against  the  accused 
arising  from  the  violation  of  his  riulit  to  have  them  kept  sccludcMJ 
from  all  outside  influences.     The  separation  of  tho  jury  there 
under  consideration,  it  should  be  remembered,  was  by  express 
jiermission  of  the  court  under  an  admonition  as  to  their  con 
duct,  and  all  of  them  testified  that  they  strictly  complied  there- 
with, and  there  was  no  proof  to  the  contrary.     Xeverthel(>ss, 
this  court  held  that  the  violation  of  the  rights  of  the  accused 
was  too  important  to  be  passed  over  as  not  prejudicial  to  him  in 
the  absence  of  satisfactory  proof  to  rebut  the  presiimption  of 
malice  arising  therefrom  except  that  of  tho  jurors  themselves 
and  the  officers  who  attended  them.     In  Roman  v.  State,  41 
Wis.  312,  one  of  the  jurors  obtained  some  intoxicating  liquor  for 
himself  and  gave  some  to  several  of  his  associates.     Proof  was 
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made  by  the  affidavits  of  tbo  jurors  that  only  a  few  of  them 
knew  of  tbo  liquor  being  obtained  and  that  those  who  drank  of  it 
wore  not  affected  thereby.  The  court  held  that  the  rule  laid 
down  in  Keenan  v.  State  was  satisfied,  but  said  that  the  doctrine 
in  this  State  is  that,  "if  upon  all  the  proofs  presented  to  rebut 
the  presumption  of  prejudice  arising  from  misconduct  of  a  jury 
in  a  capital  case  there  remains  reasonable  ground  to  suspect  that 
the  misconduct  may  have  infbiences  the  verdict,  tlie  required 
l)roof  is  wanting  and  the  verdict  should  be  set  aside." 

From  the  foregoing  it  Avill  bo  seen  tliat  the  law  governing  the 
subject  under  discussion  is  so  well  settled  for  this  State  that 
it  is  needless  to  look  elsewhere  fur  guidance.  Wo  must  hohl 
that  to  allow  a  jury  to  go  to  a  hotel,  mix  with  tlie  people  there 
without  restraint,  jday  cards  in  public  places  surrounde<l  by 
other  persons,  go  singly  and  in  groups  to  the  hotel  bar  and  in- 
dulge in  drinking  intoxicating  liquor,  to  have  the  free  use  of 
newspapers,  and,  generally,  to  be  in  and  about  a  hotel  and  other 
places  singly  and  in  groups  associated  with  other  persons,  even 
though  within  sight  of  attending  offieers,  to  all  intents  and  pur- 
])oses  violates  the  spirit  if  not  the  letter  of  the  rule  that  they 
must  not  separate  during  the  trial.  Such  rule  means  that  the 
jury  must  be  kept  together  so  far  as  practicable,  in  a  body, 
secluded  from  association  with  all  other  persons  and  all  outside 
influences. 

It  will  be  readily  seen  from  what  has  been  said  that  the  show- 
ing made  to  rebut  the  presumption  of  prejudice  arising  from  the 
gross  misconduct  of  the  jury  in  this  case  was  clearly  insufficient 
to  meet  the  rule  laid  down  in  Keenan  v.  State  and  to  warrant 
the  conclusion  reached  bv  the  trial  court.  It  was  substantiallv 
the  same  kind  of  proof  that  this  court  said  was  wholly  insuffi 'lent 
in  State  v.  Dolling,  supra,  while  the  presumption  of  prejudice, 
required  to  be  met  and  overcome  by  it,  was  very  much  stronger. 
In  the  Dolling  Case  there  was  no  proof  of  misconduct  while 
the  jury  were  separated.  The  separation  was  erroneously  per- 
mitted by  the  court.  In  this  case  the  separation  of  the  jury 
was  wholly  unknowTi  to  the  court  except  as  it  should  have  been, 
inferred  from  the  fact  that  they  were  permitted  to  go  to  a  hotel 
for  meals  and  to  be  lodged  there  without  express  directions  to 
the  officers  to  keep  them  apart  from  all  outsiders.     Not  only  do 
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we  have  here  misconduct  of  the  jury  in  separating,  but  miscou- 
duct  in  reading  the  newspapers,  associating  generally  with  the 
people,  and  in  other  things  of  an  improper  character  that  have 
l)eon  detailed  which  were  well  calnilated  to  oxonnso  an  improper 
influence  upon  their  minds.  The  language  of  the  exception  to 
the  general  rule  that  a  separation  of  the  jury  is  fatal  to  a  vordict 
of  conviction  in  a  capital  case,  is,  as  before  indicted,  limited  to 
cases  where  it  ap[)ears  that  the  separation  was  not  followed  by 
improper  conduct  of  the  jurors  or  by  any  circumstance  calculaltHl 
to  exercise  an  imj)ropor  influence  upon  the  verdict.  It  docs  iidf 
satisfy  the  exception  for  jurors  to  say  that,  nothing  occurrtil 
calculated  to  prejudice  them.  The  court  t  be  able  to  say 
that  independent  of  the  notions  of  the  giii^  "ties,  and  nmst, 

before  doing  so,  be  satisfied  beyond  a  reasonable  doubt  that  sudi 
is  the  fact,  keeping  in  mind  how  easily  persons  may  bo  influenced 
by  tlieir  environment  Avithout  being  conscious  of  it.  The  read- 
ing of  the  newspaper  accounts  atid  conmients  upon  the  trial  was 
highly  calculated  to  influence  the  minds  of  the  jiirors.  The 
freedom  with  which  they  mingled  witn  the  people  was  well  cal- 
culated to  impress  upon  them  the  prevailing  opinion  as  regards 
the  guilt  or  innocence  of  the  accused,  and  to  give  them  a  leaning 
in  harmony  therewith  and  they  be  wholly  unconscious  of  it. 
Such  conduct  and  the  free  indulgence  in  the  use  of  intoxicating 
liquor  were  exceedingly  inconsistent  with  the  mental  attitude 
which  the  law  contemplates  shall  be  maintained  in  dealing  with 
the  very  life,  as  it  were,  of  the  person  on  trial,  and  interests 
of  society  of  the  highest  moment  as  well.  The  practice  of  taking 
juries  to  a  ])ublic  hotel  in  such  cashes  cannot  be  looked  upon  with 
favor.  It  is  almost  impossible  to  make  officers  and  jurors  so 
understand  and  appreciate  their  duties  in  a  capital  case  that 
the  jury  can  safely  be  permitted  to  have  such  liberties.  The 
only  really  safe  way  to  keep  them  free  from  alj  outside  in- 
fluences is  to  keep  them  together  according  to  the  spirit  as  well 
as  the  letter  of  the  rule  on  the  subject,  to  keep  them  absolutely 
free  from  all  opportunity  of  mixing  with  outsiders,  or  from 
knowing  the  state  of  public  opinion  of  the  case,  as  expressed  in 
the  newspapers  or  otherwisa  To  do  that  entaila  some  hard- 
ships on  the  jurors,  it  is  true,  but  no  juror,  who  fully  appreciates 
the  gravity  of  his  situation  in  such  a  case  and  is  fully  worthy  to 
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enjoy  tho  blessing  of  citizenshi]),  will  complain.  On  tho  con- 
trary, it  is  believed  tho  more  carefully  a  jury  of  such  men  aro 
guarded  from  outside  influeiiee,  the  nioro  rcspcet  they  havo  for 
tho  law  and  tho  moro  oblivious  they  become,  for  tho  tinio  being, 
to  nmttcrs  of  more  personal  comfort,  and  tho  moro  willing  they 
aro  to  forego  such  matters,  to  the  end  that  their  final  result  may 
bo  above  all  suspicion  of  having  been  inlluenced  by  anything 
but  the  evidence  and  tho  law  given  in  court.  Ex])erienco  shows 
that  a  jury  nmy  be  guarded  to  the  very  extreme  hero  indicated 
without  subjecting  them  to  any  discomfort  prejudicial  to  health, 
and  with  their  enthusiastic  approbation  and  endeavor  to  second 
tho  olTorts  of  tho  court  to  administer  justice  on  the  highest  at- 
tainable plane  of  impartiality  and  certainty. 

In  deciding  this  case  we  have  not  taken  into  consideration 
tho  probability  or  inii)robability  of  the  giiilt  of  tlie  plaintiff  in 
error.  Regardless  of  where  the  truth  lies  on  that  question,  he 
is  entitled  to  his  day  in  court  with  all  the  safeguards  for  his  pro- 
tection guaranteed  by  the  law.  It  is  not  inii)nibnl)le  but  that, 
in  some  cases,  an  accused  person  is  so  universally  believed  to  be 
guilty  in  advance  of  his  trial  as  to  cause  the  trial  court  to  un- 
consciously relax  tho  care  which  should  l)o  exercised  in  all  such 
cases.  In  truth,  if  greater  care  should  be  exercised  in  one  case 
than  in  another,  it  should  be  in  tho  one  where,  in  advance  of 
tho  trial,  in  the  public  mind,  there  is  no  reasonable  donbt  of 
guilt.  As  the  certainty  of  guilt  increases  there  should  bo  in- 
crease rather  than  relaxation  of  care  to  conform  to  all  tho 
requisites  necessaiy  to  a  legal  conviction,  to  the  end  that  justice 
may  not  miscarry. 

The  judgment  of  the  Circuit  Court  for  iManitowoc  Coimty 
is  reversed  and  the  cause  is  remanded  to  such  court  for  a  new 
trial,  for  which  purpose  tho  warden  of  the  State  prison  is  di- 
rected to  deliver  tho  plaintiff  in  error,  James  L.  Ilcmpton,  to 
tho  sheriff  of  siich  county,  who  is  directed  to  safely  keep  the  said 
Ilcmpton  in  said  custody  until  discharged  therefrom  or  other- 
wise ordered  according  to  law. 
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State  v.  Morgan. 

23  Utah,  212—64  Pac.  Rep.  356. 

Decided  February  2,  1901. 

Tbial:  False  statements  "by  jurors  on  voir  dire — Bias  of  jurors,  and 
weight  of  their  affidavits — Falsus  in  uno,  falsus  in  omnibus— A 
constitutional  right  implies  a  power  to  enforce  it — Power  of  court 
to  entertain  a  motion  for  new  trial,  after  affirmance  of  judgment-- 
Construction  of  statutes. 

1.  When  It  appears  after  trial  that  a  Juror  had  beforehand  prejudged 

the  case,  but  had  improperly  withheld  this  fact  before  acceptance, 
or  when  asked  as  to  opinion  on  voir  dire  had  given  false  answers, 
and  such  formation  of  opinion  was  unknown  to  the  party  at  the 
time,  a  new  trial  will  be  granted. 

2.  The  object  of  an  examination  of  a  juror  on  his  voir  dire  is  to  as- 

certain whether  there  are  grounds  for  a  challenge  for  either  act- 
ual or  implied  bias;  also  to  enable  the  accused  to  exercise  in- 
telligently his  peremptory  challenge;  and,  when  the  juror  is  con- 
scientious and  truthful,  such  examination  is  of  great  utility;  but 
when  some  of  the  jurors  selected  are  untruthful,  and  conceal 
their  bias,  when  such  exists,  or  deny  facts  which  show  either  act- 
ual or  implied  bias,  the  accused  is  misled,  and  deprived  of  the 
important  benefits  which  he  would  otherwise  derive  from  such 
examination,  as  well  as  of  his  right  to  a  trial  by  an  impartial 
jury. 

3.  Where  a  challenge  for  actual  bias  is  made  by  the  accused,  and  the 

fact  upon  which  the  challenge  is  baaed  is  denied  by  the  State, 
under  sectious  4838-4840,  Revised  Statutes  of  1898,  the  accused 
Is  entitled  to  have  the  issue  tried,  and  witnesses  on  either  side 
may  be  summoned  and  examined  under  the  same  rules  of  evi- 
dence applicable  in  the  trial  of  other  issues. 

4.  The  jury  being  composed  of  twelve  individuals,  the  misconduct  of 

any  juror,  actual  or  implied,  "by  which  a  fair  and  due  considera- 
tion of  the  case  may  have  been  prevented,"  is  misconduct  of  tlie 
jury,  because  the  jury  can  only  act  as  a  unit,  and  the  misconduct 
of  one  of  the  members  cannot  be  eliminated,  and  therefore,  in 
such  cases,  the  action  of  the  jury  as  a  whole  is  invalid. 

5.  Misconduct  by  one  or  more  of  the  jury,  which  might  have  been  prej- 

udicial to  the  accused,  raises  the  presumption,  especially  in  a 
capital  case,  that  the  accused  has  been  prejudiced  thereby,  and 
vitiates  the  verdict,  unless  the  prosecution  shows  beyond  a  rea- 
sonable doubt  that  the  prisoner  has  received  no  injury  by  reason 
thereol. 

6.  Where,  in  a  criminal  case,  the  admitted  facts  show  both  actual  and 

implied  bias  of  two  of  the  jurors,  there  is  sufllcient  ground  for 
granting  a  new  trial,  under  section  4952,  Revised  Statutes  of 
1898. 

7.  The  right  of  one  accused  of  crime  to  "a  speedy  public  trial  by  an 

Impartial  jury,"  guaranteed  by  section  12,  article  1,  Constitution, 
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cannot  be  defeated  by  reason  of  the  want  of  any  legislative  rem- 
edy for  a  wrong  inflicted  during  a  criminal  trial;  for  the  court 
■win  resort  to  the  common  law  if  it  affords  a  remedy,  and,  If  It 
does  not,  then  courts,  by  virtue  of  their  inherent  power,  and' their 
duty  in  criminal  cases  to  guard  the  rights  of  persons,  will,  if  pos- 
Bible,  devise  new  remedies. 
8.  Under  the  provisions  of  section  2,  article  24,  Constitution,  section 
5136,  2  Comp.  Laws  1888,  is  still  in  force,  and  not  being  incon- 
sistent with  either  section  12,  article  1,  or  stction  9,  article  8, 
Constitution,  gave  the  defendant  the  right  to  move  for  a  new 
trial  upon  facts  discovered  after  judgment,  and  to  appeal  from 
an  order  refusing  to  set  aside  the  judgment  and  grant  a  new  trial. 
After  judgment  in  a  criminal  case  has  been  affirmed  on  appeal, 
and  the  case  remanded,  a  motion  for  a  new  trial,  based  upon  facts' 
which  were  not  passed  upon  by  the  Appellate  Court  or  discovered 
before  the  appeal  was  taken,  can  be  entertained  by  the  trial  court. 
(Syllabus  by  the  Court.) 


Appeal  from  District  Court,  First  District;  Hon.  C.  H.  Hart. 
Judge. 

James  Morgan,  convicted  of  murder,  appeals.    Reversed. 
Thos.  Fitch,  r.nd  R.  H.  Jones,  for  the  appellant. 
A.  C.  Bishop,  Attorney  General,  and  William  A.  Lee,  Deputy 
Attorney  ("-General,  for  the  State. 

Baskin,  J.  It  appears  from  the  record  that  on  the  12th  day 
of  May,  1899,  the  defendant  James  ^Morgan,  alias  Abe  Majors, 
was  convicted  in  the  First  Judicial  District  Court  in  and  for 
Boxelder  County  of  the  crime  of  murder  in  the  first  degi'ce,  and 
on  the  IGtli  day  of  ^May  was  sentenced  to  bo  shot,  by  the  sheriff 
of  said  county,  on  the  7th  day  of  July,  1899;  that  the  de- 
fendant a))peak'd  from  said  judgmont,  and  this  court,  at  the 
iMay  term  thereof,  aflirmed  the  judgment  (Gl  Pac.  527) ;  that, 
after  the  remittitur  in  the  case  reached  the  said  District  Court, 
said  court,  on  the  2d  day  of  July,  1900,  made  and  entei'od  an 
order  requiring  the  sheriff  of  Ijoxeldcr  County  to  execute  the 
judgment  and  sentence  aforesaid  on  the  17th  day  of  August, 
1900;  that  on  the  7th  day  of  August,  1900,  defendant  made, 
in  pursuance  of  the  notice  thereof  previously  given,  a  motion 
to  vacate  said  judgment,  and  grant  a  new  trial,  and  on  said  day 
the  said  District  Court  made  and  entered  an  order  overruling 
said  motion ;  Avhereupon  the  defendant  appealed  to  this  court 
from  said  order. 
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The  first  ground  of  the  motion  is  that  William  Fosgren  and 
Robert  C.  Harris,  two  of  the  jurors  who  sat  upon  the  ease,  pre- 
vious to  being  chosen  as  jurors,  used  expressions  to  various  per- 
sons which  showed  a  bias  against  the  defendant,  and  yet  these 
jurors,  when  examined  on  their  voir  dire,  answered  that  they 
had  neither  formed  nor  expressed  an  opinion  as  to  the  guilt  of 
the  defendant.  The  expressions  referred  to  are  set  out  in  the 
affidavits  read  in  support  of  said  motion,  and  from  which  the 
following  quotations  are  made :  James  Boden,  in  his  affidavit, 
stated:  *'I  am  well  acquainted  with  William  Fosgren,  who  after- 
wards acted  as  a  juror  in  the  case  of  the  State  v.  James  Morgan, 
and  for  an  hour  on  the  afternoon  of  the  30th  of  April  he  and  I 
talked  together  about  the  occurrence,  and  for  more  than  half 
an  hour  before  Deputy  Sheriff  Thompson  brought  in  Abe  ^la- 
jors  in  tovm  in  a  buggy.  Fosgren  and  I  during  the  half  hour 
previous  to  that  sat  on  the  coping  of  the  court-house  fence,  on 
the  northwest  corner.  Will  Fosgren  brought  the  question  up, 
and  he  said,  'I  hope  they  will  kill  them  before  they  bring  thom 
up,  so  as  to  have  no  bother.'  I  then  made  some  statement  in 
reply,  and  ho  said,  referring  to  the  defendant,  'Ho  had  ought  to 
be  lynched.'  "  Reese  Richards  in  his  affidavit  stated:  *'l  am 
a  citizen  of  the  United  States,  of  the  age  of  55  years,  and  ha\e 
resided  in  Brigham  City  for  37  years  last  past.  I  am  acquainted 
with  William  Fosgren.  Some  two  or  three  days  subsequent  to 
the  killing  of  William  A.  Brown,  to  wit,  on  or  about  the  -Ith 
day  of  May,  1899,  in  Brigham  City,  I  had  a  conversation  witli 
William  Fosgren  relative  to  the  killing  of  Brown.  The  con- 
versation took  place  in  front  of  Wheelwright's  store,  upon  the 
sidewalk.  William  Fosgren  told  me  that  ho  had  known  Cnpt. 
Brown  for  some  time,  and  that  he  was  a  friend  of  his ;  he  havinj,' 
worked  for  him.  He  told  me  that  Abo  Majors  had  ought  to  be 
hanged,  and  he  would  only  be  getting  what  was  due  him,  and 
then  the  debt  would  not  be  paid."  Alviras  Thompson,  in  his 
affidavit,  stated:  "I  was  in  Brigham  City  early  in  ^May  of 
1899,  standing  by  the  gate  in  the  court-house  gi'ounds,  in  com- 
pany with  William  Fosgi-en,  Vem  Phillips,  and  others,  whose 
names  I  can  not  recall,  and  I  heard  Fosgren  say  that  .Tames 
Morgan  ought  to  suffer  death;  that  if  he  (Fosgren)  was  on 
the  jury  he  would  have  him  convicted;  and  that  he,  the  said 
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Morgan,  desened  to  die.  Afterwards,  at  the  trial,  when  I 
learned  that  William  Fosgren  was  on  the  jury,  it  seemed  strange 
.that  he  should  sit  on  the  trial  after  what  I  heard  him  say,  but 
I  said  nothing  to  anybody  about  it."  Charles  E.  Foxley,  in  his 
affidavit,  stated:  "I  am  a  citizen  of  the  United  States,  over 
the  age  of  21  years,  and  have  heen  a  resident  of  Boxolder 
County  for  twenty-four  years.  At  present  am  manager  of  Fox- 
ley  Bros,  store,  and  assistant  postmaster  at  the  Point  Lookout 
post  office.  That  I  delivered,  on  or  about  the  6th  day  of  May, 
1899,  to  Eobert  C.  Harris  a  registered  letter,  which  letter  he 
opened  in  my  presence,  and  which  contained  a  subpo-na  as  a 
juror  for  the  May,  1899,  term  in  the  above-entitled  court.  That 
I  stated  to  him  that  I  supposed  he  would  sit  on  the  Morgan  mui^ 
der  case.  That  he  said,  'No,  I  guess  not;  as  I  have  formed  an 
opinion,  and  he  is  only  a  hobo,  and  ought  to  be  hung.'  I  have 
this  day  informed  the  attorneys  for  the  defendant  for  the  first 
time  of  this  conversation,  and  know  that  they  knew  nothing  of  it 
before."  In  the  examination  of  William  Fosgren  on  bis  voir  dire, 
he  was  asked,  'From  what  you  have  heard  or  read,  have  you 
formed  or  expressed  an  unqualified  opinicu  as  to  the  guilt  or  in- 
nocence of  the  defendant?"  and  he  replied,  "I  don't  know  as  I 
have  expressed  any  opinion  at  all."  lie  further  stated  that,  from 
what  he  had  heard,  he  had  formed  somewhat  of  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant,  but  did  not  know  of 
any  reason  why  he  could  not  sit  in  the  case  as  a  juror,  and 
a  just  verdict  render,  according  to  the  evidence  as  given  by 
the  Avitnesses,  and  according  to  the  law  as  laid  down  by  the 
court.  The  other  juror,  Robert  C.  Hams,  stated  on  his  voir 
dire  that  he  had  neitlicr  formed  nor  expressed  an  opinion  as 
to  the  ffuilt  or  innocence  of  the  defendant. 

The  decharations  of  these  jurors,  as  set  oiu  in  said  affidavits, 
were  unknoAVTi  to  either  the  defendant  or  his  attorneys  until  the 
2Gth  day  of  July,  1900.  IBoth  of  said  jurors  made  affidavits  on 
behalf  of  the  State  on  said  motion,  but  did  not  deny  the  state- 
ments attributed  to  them  in  the  affidavits  made  in  suppor;  of 
said  motion,  nor  is  there  anything  in  the  record  contradicting 
these  affidavits,  and  therefore  they  must  be  considered  as  ad- 
mitted. It  is  evident  that  these  jurors  were  biased,  and  pur- 
posely made  false  statements  under  oath,  in  order  to  qualify  as 
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jurors.  Especially  is  this  so  in  respect  to  the  juror  Fosgren ; 
for  neither  of  these  jurors  in  his  affidavit  denies  that  he  had 
made  the  statements  attributed  to  him,  or  stated  that  he  did 
not  remember,  when  being  examined,  that  he  had  made  such 
statements,  or  alleged  any  excuse  whatever  for  failing  to  reveal 
what  he  had  previously  said  respecting  the  defendant.  There 
is  an  overwhelming  array  of  authorities  which  hold  that  facts 
similar  to  those  disclosed  in  this  ease  disqualify  a  juror,  vitiate 
the  judgment,  and,  entitle  the  defendant  to  a  now  trial. 

The  following  text  of  section  844,  Whart.  Cr.  Proc,  is  sup- 
ported by  numerous  cases  cited  in  note  2,  to  wit :  "When  it  ap- 
pears after  trial  that  a  juror  had  beforehand  prejudged  the 
case,  but  had  impx'operly  withheld  this  fact  before  acceptance, 
or  when  asked  as  to  opinion  on  voir  dire  had  given  false  answers, 
and  such  formation  of  opinion  was  unknown  to  the  party  at 
the  time,  a  new  trial  will  be  granted."  Sellers  v.  People,  3 
Scam.  413 ;  State  v.  Taylor,  G4  Mo.  358 ;  State  v.  Wyatt,  50  :Mo. 
309 ;  Ilenrie  v.  State,  41  Tex.  573 ;  Sam  v.  State,  31  Miss.  480 ; 
Busich  V.  State,  19  Oliio,  198;  Chartz  v.  Territory  (Ariz.),  32 
Pac.  Rep.  ICG;  Territory  v.  Kennedy,  3  Mont.  520;  Moncricf  v. 
State,  59  Ga.  470 ;  liomaine  v.  State,  7  Ind.  G3 ;  People  v.  Recce, 
3  Utah,  72,  2  Pac.  Eep.  Gl ;  U.  S.  v.  Christensen,  7  Utah,  2G, 
24  Pac  Rep.  G18 ;  1  Bish.  Cr.  Proc.  §  949b,  and  note  1 ;  Maxw. 
Cr.  Proc.  p.  648. 

The  State,  instead  of  conti'adicting  the  facts  upon  which  the 
motion  is  based,  resists  the  motion  on  the  grounds  that  a  now- 
trial  can  only  be  had  upon  the  grounds  and  within  tlio  time 
specified  in  section  4952,  Rov.  St.  1898;  that  tlio  ground  of  tlio 
motion  is  not  specified  in  said  section,  and  the  motion  was  not 
made  within  the  time  prescribed.  It  is  provided  in  said  sec- 
tion that,  ''when  a  verdict  shall  have  been  rendered  against  the 
defendant,  the  court  may,  upon  his  application,  grant  a  now 
trial  in  the  following  cases  only:  (1)  When  a  trial  shall  have 
been  had  in  his  absence,  if  the  information  or  indictment  is  for 
a  felony.  (2)  When  the  jury  shall  have  received  out  of  court 
any  evidence,  other  than  that  resulting  from  a  view  of  the 
premises,  or  any  comm\mication,  document,  or  paper  referring 
to  the  case.  (3)  When  tlie  jury  shall  have  separated  without 
leave  of  the  court,  after  retiring  to  deliberate  upon  their  verdict. 
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or  have  been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  may  have  been  prevented.  (4)  When 
the  verdict  shall  have  been  decided  by  lot,  or  by  any  means  other 
than  a  fair  expression  of  opinion  on  the  part  of  all  the  jurors. 
(5)  When  the  court  shall  have  r^isdirccted  tlie  jury  in  a  matter 
of  law,  or  shall  have  erred  in  tlie  decision  of  any  question  of 
law  arising  during  the  course  of  the  trial,  or  shall  have  done 
or  allowed  any  act  in  the  case  prejudicial  to  the  substantial 
rights  of  the  defendant.  (6)  When  the  verdict  is  contrary  to 
law  or  evidence.  (7)  When  new  evidence  shall  have  been  dis- 
covered, material  to  the  defendant,  and  Avhich  he  could  not, 
with  reasonable  diligence,  have  discovered  and  produced  at  the 
trial."  k 

The  Territorial  Supreme  Court  of  Utah,  in  the  cases  of 
People  V.  lleece,  3  Utah,  72,  2  Pac.  61,  and  V.  S.  v.  Christemen, 
7  Utah,  2G,  24  Pac.  618,  which  are  analogous  to  the  case  at 
bar,  granted  a  new  trial  notwithstanding  section  5310,  2  Comp. 
].av/?  1888,  which  was  then  in  force,  was  tlie  same  as  section 
4952,  Kev.  St.  1898,  except  that  the  term  ''only"  contained  in 
the  latter  was  not  in  the  former  section. 

In  the  case  of  People  v.  lieece,  supra,  a  juror,  upon  his  ex- 
aMiination  under  oath  as  to  his  qualifications,  said  he  was  a  citi- 
zen of  the  United  States,  The  defendant,  after  he  was  con- 
victed, discovered  that  tlie  juror  was  not  a  citizen  of  the  United 
States,  and  on  that  ground  moved  for  a  new  trial,  which  was 
refused  by  the  trial  court.  On  ajipcal,  it  being  admitted  that 
a  person  not  a  citizen  of  the  United  States  was  disqualified  to 
act  as  a  juryman,  the  Su]ireine  Court  granted  a  new  trial  on 
the  ground  tbat  the  defendant  had  been  deprived  of  his  con- 
stitutional right. 

In  the  case  of  U.  8.  v.  Christensen,  supra,  the  court  said: 
''He  (the  defendant)  moved  for  a  new  trial  upon  the  groimd, 
among  others,  of  misconduct  of  the  jury  tending  to  prevent  a 
fair  and  due  consideration  of  the  case,  based  upon  affidavits 
showing  that  one  John  Harris,  who  was  one  of  the  petit  jury 
which  convicted  him,  was  on  the  grand  jury  Avhicli  found  the 
indictment,  and  that  the  fact  was  not  knoA\m  to  him  or  his 
counsel  until  after  the  verdict,  and  that  the  juror  stated  falsely 
on  his  voir  dire  that  he  had  not  formed  or  expressed  an  un- 
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qualified  opinion  as  to  the  guilt  or  innocence  of  the  accused  of 
the  offense  charged.  .  .  .  He  may  have  voted  against  find- 
ing the  indictment,  or  may  have  been  absent  when  it  was  found, 
as  twelve  of  the  fifteen  jurors  constitute  a  quorum,  and  may 
transact  business;  but  the  presumptions  of  the  law  are  all  to 
the  contrary,  and,  in  the  absence  of  any  showing  to  that  effect, 
he  must  be  presumed  to  have  participated  in  the  finding  of  the 
indictment,  and  to  have  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendant.  .  .  .  Having  served  on  the 
grand  jury  which  found  the  indictment,  and  having  formed  or 
expressed  an  opinion  or  belief  that  the  prisoner  is  giiilty  or  not 
guilty  of  the  offense  charged,  are  each  a  ground  of  challenge  to 
a  juror  for  implied  bias.  2  Comp.  Laws  1888,  §  5022,  subds. 
4,  8.  And  whore  the  accused  properly  examines  the  jurors 
concerning  their  qualifications,  and  they  do  not  answer  truth- 
fully, he  is  thereby  not  only  deprived  of  his  right  of  challenge 
for  cause,  but  may  also  be  prevented  from  exercising  bis  riglit 
of  peremptory  challenge.  If,  in  such  a  case,  a  defendant,  in 
trying  to  ascertain  whether  the  jurors  are  competent  or  not, 
without  negligence  on  his  part,  is  denied  a  new  trial,  the  greatest 
injustice  might  be  done."  The  order  granting  a  new  trial  was 
affirmed.  It  appears  from  the  q\ioted  statements  of  the  court 
that  the  motion  was  based  upon  the  provisions  of  subdivision  3 
of  section  4952,  Kev.  St.  1898. 

In  the  case  of  People  v.  Pliimmer,  9  Cal.  299,  it  appears  that 
two  jurors,  George  T.  Getchel  and  J.  D.  Denny,  answered  satis- 
factorily on  their  voir  dire,  and  among  other  matters  stated  that 
they  had  not  formed  or  exjiresscd  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendant,  and  were  accepted  as  jurors.  It 
was  shown  l)y  affidavits  on  a  motion  for  a  new  trial  that  one  of 
the  jurors  had,  previous  to  the  trial,  said  in  the  presence  of 
a  number  of  persons  that  "the  people  of  Nevada  ought  to  take 
the  defendant  out  of  jail  and  hang  him,"  and  the  other  juror 
said  that  "tlie  defendant  ought  to  be  hung  before  night,"  and 
one  of  the  affiants  heard  the  same  j\iror  say,  at  a  different  time 
and  place,  that  "if  the  defendant  got  his  dues  they  would  hang 
him."  In  the  opinion  of  the  Supreme  Court,  which  was  con- 
curred in  by  that  eminent  judge,  the  late  Stephen  J.  Field, 
the  court  said :     "In  support  of  his  motion  for  a  new  trial,  d&- 
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fendant  offered  evidence  to  show  that  certain  jurors  who  acted 
in  the  trial  of  the  cause  were  incompetent  from  actual  bias; 
and  the  question  is  presented  whether  an  objection  to  the  com- 
petency of  a  juror  can  be  taken  after  verdict.  On  this  point  we 
have  no  doubt.  .  .  .  It  is  clear  that  neither  of  these  jurors 
was  competent  to  sit  upon  the  trial  of  defendant,  if,  indeed,  they 
were  competent  to  sit  in  any  case  involving  the  life  or  liberty 
of  a  citizen.  A  man  who  could  so  far  forget  his  duty  as  a 
citizen,  and  his  allegiance  to  the  Constitution,  as  to  openly  ad- 
vocate taldng  the  life  of  a  citizen  without  the  form  of  law,  and 
deprive  him  of  the  chance  of  a  jury  trial,  would  not  be  likely 
to  stop  at  any  means  to  secure,  under  the  forms  of  a  legal  trial, 
a  result  which  he  had  publicly  declared  ought  to  be  accomplished 
by  an  open  violation  of  the  law."  The  judgment  in  that  ca^e 
was  reversed,  and  a  new  trial  ordered.  The  motion  for  a  new 
trial,  as  appears  from  the  brief  of  the  defendant's  attorney,  was 
based  upon  section  440  of  tlie  criminal  practice  act  (Wood's  Dig, 
p.  304).  Said  section,  as  it  appears  in  said  Digest,  is  as  fol- 
lows: "The  court  in  which  a  trial  is  had  upon  an  issue  of 
fact  has  power  to  grant  a  new  trial  where  a  verdict  has  been 
rendered  against  the  defendant,  upon  his  application,  in  the 
following  cases  only:  (1)  ^^^len  the  trial  has  been  had  in  his 
absence,  if  the  indictment  be  for  felony.  (2)  "\^^len  the  jury 
has  received  any  evidence  out  of  court  other  than  that  resulting 
from  a  view  as  provided  in  section  three  hundred  and  ninety. 
(3)  When  the  jury  has  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  their  verdict,  or  been  giiilty  of 
any  miscondiict  tending  to  prevent  a  fair  and  due  consideration 
of  the  case.  (4)  "\Mien  the  verdict  has  been  decided  by  lot,  or 
by  any  means  other  than  a  fair  expression  of  opinion  on  the 
part  of  all  the  jurors.  (5)  "When  the  court  has  misdirected  the 
jury  in  a  matter  of  law.  (G)  When  the  verdict  is  contrary  to 
law  or  evidence."  The  only  diiference  between  this  section  and 
section  4952  of  the  Revised  Statutes  of  Utah  of  1898  is  in  the 
fifth  subdivision  of  the  same. 

In  the  case  of  People  v.  Turner,  39  Cal.  370,  the  facts  are 
stated  in  the  opinion  of  the  court.  The  court  in  the  opinion 
said :  '*Af ter  an  issue  of  fact  is  joined  in  a  criminal  case,  every 
step  thereafter  taken  for  the  purpose  of  a  determination  of  that 
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issue  in  the  court  where  the  cause  is  pending,  up  to  and  including 
the  verdict  upon  such  issue,  must  be  regarded  as  a  step  or  pro- 
ceeding 'arising  during  the  course  of  the  trial/  within  the  moan- 
ing of  section  440  of  our  criminal  practice  act;  hence  any  sub- 
stantial error  of  the  court  upon  any  matter  or  question  inter- 
vening between  the  joining  of  issue  of  fact  and  the  rendition 
of  a  verdict  thereon,  and  any  misconduct  of  a  juror  who  par- 
ticipates in  the  verdict,  from  the  time  he  is  called  in  the  case 
and  sworn  and  examined  on  his  voir  dire  up  to  the  final  act  of 
rendering  the  verdict,  is  proper  ground  for  a  motion  for  a  new 
trial  under  said  section.  ...  It  appears  by  the  affidavit  of 
Samuel  Kearney  that  said  juror,  Roed,  after  he  had  been  called 
and  interrogated  on  his  voir  dire  as  to  his  qualification  as  a  juror 
in  the  case,  and  before  he  was  finally  swoni  aa  a  juror,  attoiulcd 
and  remained  at  a  public  meeting  in  Los  Angeles,  at  whicli 
meeting  the  charge  against  defendant  upon  which  Reed  had  been 
called  to  pass  as  a  juror  was  under  discussion,  in  which  de- 
fendant was  denounced  in  most  bitter  terms.  It  further  ap- 
pears by  the  affidavit  of  Lewis  Green  that  this  same  juror,  Henry 
Reed,  during  the  progress  of  tlie  trial,  after  the  evidence  was 
closed,  talked  to  the  affiant,  Green,  on  his  way  to  the  court,  and 
said,  in  reference  to  the  case,  'that  ho  would  not  talk  about  the 
case,  but  that  his  opinion  was  made,  and  that  nothing  could 
change  him.'  ...  A  defendant  on  trial  for  felony  *is  en- 
titled to  all  the  protection  which  the  statute  intends  to  secure 
against  any  interference  with  the  action  of  the  jury,  whether 
arising  from  the  hostility  of  personal  enemies  or  popular  prej- 
udice' ;  and  when  it  is  shown,  eitlier  tliat  a  juror  has  engaged 
in  a  conversation  witli  others  on  the  subject  of  the  charge  upon 
which  he  is  to  pass,  or  has  voluntarily  listened  to  tlie  remark- 
of  others  addressed  to  himself  or  to  third  parties  upon  mattci' 
connected  with  the  charge  upon  which,  as  a  jiiror,  he  has  been 
called  upon  to  pass,  then  such  condiict  is  prima  facie  established 
as  to  authorize  the  court  for  that  reason  to  set  aside  the  verdict." 
The  impropriety  of  the  juror's  acts  in  the  case  at  bar  are 
more  flagrant  than  the  conduct  of  the  juror  in  the  case  of 
People  V.  Turner,  for  each  of  the  former  made  under  oath  false 
statements  on  his  voir  dire  that  he  had  not  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  defendant     That 
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their  statements  were  false  is  not  disputed.     If  they  had  stated 
on  their  voir  dire  the  undisputed  facts,  tlie  attorneys  of  the  de- 
fendant would  no  doubt  have  challenged  the  jurors  for  actual 
bias;  for  it  is  not  supposable  that  any  attorney  defending  a 
prisoner  charged  with  a  capital  crime  would  permit  any  juror, 
who  had  expressed  such  hostility,  to  serve  on  the  trial  of  his 
client,  without  objection.     Upon  the  admitted  facts,  both  of  the 
jurors  were  disqualified,  and  could  have  been  successfully  chal- 
lenged, both  at  common  law  and  upon  the  grounds  specified  in 
subdivision  2,  §  4833,  and  subdivision  8,.§  4834,  Rev.  St.  1898, 
to  wit:     "For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror  which  leads  to  a  just  inference,  in  reference  to  the 
case,  that  he  will  not  act  with  entire  impartiality,  which  is 
known  in  this  Code  as  actual  bias;"  and  "having  formed  or 
expressed  an  unqualified  opinion  or  belief  that  the  prisoner  is 
guilty  or  not  guilty  of  the  offense  charged."     People  v.  Edwards, 
41  Cal.  640 ;  People  v.  Brothedon,  43  Cal.  530.     The  object  of 
an  examination  of  a  juror  on  his  voir  dire  is  to  ascertain  whether 
there  are  grounds  for  a  challenge  for  either  actual  or  implied 
bias ;  also  to  enable  the  accused  to  exercise  intelligently  his  per- 
em])tory  challenge;  and,  when  the  juror  is  conscientious  and 
truthful,  such  examination  is  of  great  utility,  but  when  some 
of  the  juroi-s  selected  are  untruthful,  and  conceal  their  bias, 
when  such  exists,  or  deny  facts  which  show  either  actual  or  im- 
plied bias,  the  accused  is  misled,  and  deprived  of  the  important 
benefits  which  he  would  otherwise  derive  from  such  examination, 
as  well  as  of  his  right  to  a  trial  by  an  impartial  jury.    ^Vhere 
a  challenge  for  actual  bias  is  made  by  the  accused,  and  ike  fact 
upon  which  the  challenge  is  based  is  denied  by  the  State,  under 
sections  4838-4840,  the  accused  is  entitled  to  have  the  issue 
tried,  and  witnesses  on  either  side  may  be  summoned  and  exam- 
ined under  the  same  rules  of  evidence  applicable  in  the  trial  of 
other  issues.     By  the  false  statements  of  these  juroi-s,  undis- 
puted facts  were  concealed  from  the  defendant,  which,  if  re- 
vealed, would  have  been  sufiicient  ground  on  which  to  sustain  a 
challenge  for  both  actual  and  implied  bias,  and  which,  if  over- 
ruled, would  have  been  error.     Motions  for  new  trials  were 
evidently  sustained  in  the  Territorial  and  California  cases,  be- 
fore cited,  on  the  ground  mentioned  in  the  last  clause  of  sub- 
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division  3,  §  4952,  Rev.  St.  1898,  which  is  "misconduct  [of  the 
jury]  by  which  a  fair  and  due  consideration  of  the  case  may 
have  been  prevented."  The  State's  attorney  contends  that  the 
only  ground  for  a  new  trial,  under  the  provisions  of  said  sub- 
division, is  the  miscondmt  of  the  jury  as  a  body ;  that  the  mis- 
conduct of  a  juror  before  ho  is  sworn  as  such  is  not  a  gi-ouiul 
for  a  new  trial,  under  its  provisions.  The  jury  being  com- 
posed of  12  individuals,  the  misconduct  of  any  juror,  actual  or 
implied,  "by  which  a  fair  and  due  consideration  of  the  case  may 
have  been  prevented,"  is  misconduct  of  the  jui-y,  because  the 
jury  can  only  act  as  a  unit,  and  the  misconduct  of  one  of  the 
members  cannot  be  eliminated,  and  therefore  in  such  cases  the 
action  of  the  jury  as  a  whole  is  invalid.  The  cases  are  numer- 
ous which  hold  that  misconduct  by  one  or  more  of  the  jury, 
which  might  have  been  prejudicial  to  the  accused,  raises  the 
presumption,  especially  in  a  capital  case,  that  the  accused  has 
been  prejudiced  thereby,  and  vitiates  the  verdict,  unless  the 
prosecution  shows  beyond  reasonable  doubt  that  the  prisoner 
has  received  no  injury  by  reason  thereof.  State  v.  Prescott, 
7  X.  H.  287 ;  People  v.  Backus,  5  Cal.  275 ;  People  v.  Thornton, 
74  Cal.  482,  16  Pac.  244;  People  v.  Turner,  39  Cal.  370,  375; 
People  V.  Braiinigan,  21  Cal.  338 ;  Weis  v.  State,  22  Ohio  St. 
48G ;  State  v.  Dolling,  37  Wis.  39.0 ;  Leivis  v.  State,  9  Smedcs 
&  M.  115 ;  Davis  v.  State,  35  Ind.  49G ;  Westmoreland  v.  Stale, 
45  Ga.  225 ;  Organ  v.  State,  26  Miss.  78 ;  1  Bish.  Cr.  Proc.  § 
999,  and  note  3.  Suppose  that  these  jurors,  instead  of  making 
false  statements  under  oath,  had,  after  being  sworn  as  jurors, 
been  bribed  to  convict  the  defendant ;  it  certainly  would  be  pre- 
sumed, upon  that  fact  being  shown  on  a  motion  for  a  new  trial, 
that  their  action  had  been  influenced  by  the  bribe,  and  that  their 
verdict  was  the  result  of  "means  other  than  a  fair  expression  of 
opinion  on  the  part  of  all  tlie  jurors."  Subdivision  4,  §  4952, 
Rev.  St.  1898.  But  suppose  such  a  bribe  had  been  received  by 
these  jurors  after  they  were  summoned,  but  before  they  were 
sworn  on  their  voir  dire;  would  not  the  same  presumption  arise? 
It  is  clear  that  either  of  the  supposed  events  is  good  ground 
for  granting  a  new  trial,  under  both  subdivisions  3  and  4,  § 
4952,  Rev.  St.  1898. 

The  admitted  facts  show  both  the  actual  and  implied  bias  of 
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the  jurors,  and  that  under  oath  thoy  not  only  denied  their  bias, 
but  concealed  tho  facts  whidi  would  have  condiwivoly  shown 
such  bias,  and  by  so  doing  they  caused  themselves  [^  be  retained 
upon  tho  jury.  Now,  is  not  tho  preaiunption  as  strong  that 
their  bias  influenced  their  action,  and  that  tho  verdict  was  tho 
result  of  "means  other  than  a  fair  expression  of  opinion  from 
the  evidence  on  the  part  of  all  of  the  jurors,"  as  tho  pi-esumption 
in  the  supposed  case  of  bribery,  or  the  presumptions  montiuued 
in  tho  numerous  cases  hcreinl)el".>ro  cited  under  tliis  head  ?  The 
admitted  facts  furnish  grounds  for  granting  a  new  trial,  under 
section  4952,  Eev.  St.  180S.  Each  of  these  jurors  in  his  afli- 
davit  states  that  he  acted  impartially  in  the  case,  but,  in  view 
of  their  false  statements  and  conceahnenta  of  the  facts  adnutted 
on  this  motion,  their  statements  are  not  s\ifficient  to  overcome 
the  presumption  arising  from  the  admitted  facts;  for  it  is  a 
maxim  of  general  application  to  witnesses,  "Falsus  in  uno, 
falsus  in  omnibus."  Such  jurors,  as  said  in  reoph  v.  Plummer, 
supra,  "would  not  be  likely  to  stop  at  any  means  to  secure, 
under  the  forms  of  a  legal  trial,  a  result  which  they  liad  publicly 
declared  ought  to  be  accomplislied  by  an  open  violation  of  the- 
law." 

Among  the  personal  safeguards  contained  in  section  12,  art.. 
1,  Const.,  is  the  right  of  the  accused  in  a  criminal  case  to  "have 
a  speedy  public  trial  by  an  impartial  jury."  Few,  if  any, 
more  flagrant  violations  of  that  right,  especially  wlien  the  ac- 
cused's life  is  in  jeopardy,  can  be  imagined,  than  the  presence 
on  the  jury  of  one  or  more  individuals  having  either  actual  or 
implied  bias  against  the  prisoner,  and  who  had  under  oath  false- 
ly qualified  at  jurors,  Tho  construction  placed  upon  the  pro- 
visions of  section  4952,  Rev.  St.  1898,  in  the  case  of  People  v. 
Fair,  43  Cal.  137,  and  contended  for  by  the  attorney  for  the 
State  in  this  case,  if  accepted,  would  destroy  all  remedies  for 
such  flagrant  violation  of  the  defendant's  constitutional  right 
to  a  trial  by  an  impartial  jury.  Such  a  construction  is  un- 
tenable, not  only  for  the  reasons  already  advanced,  but  it  is 
a  maxim  of  general  application,  "Ubi  jus,  ibi  remedium."  1 
Term  E.  512;  Co.  Litt.  197;  Entick  v.  Carrington,  19  Howell, 
St.  Tr.  1066 ;  Broom,  Leg.  Max.  147.  And,  when  the  wrong 
is  the  violation  of  constitutional  rights,  the  legislature  has  no 
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jx>wer  to  prohibit,  or  substantinlly  impair,  all  rciiiodics,  as  to  do 
80  would  bo  a  violation  of  the  Constitution.     In  tho  absence  of 
any  legislative  remedy  for  such  wronjjs,  the  courts  will  resort  to 
the  common  law,  if  it  affords  a  roniody,  and,  if  it  does  not, 
then  the  courts,  by  \irtue  of  their  inherent  power,  and  tlioir 
duty  in  criminal  cases  to  guard  tho  rif^hts  of  persons,  will,  if 
possible,  devise  new  remedies,  as  has  been  done  from  a  very 
remote  period  of  time,  by  equity  courts,  to  meet  now  conditions, 
and  supply  I'emedies  for  wrongs  when  none  already  existed. 
Bishop,  in  the  first  volume  of  his  work  on  Criminal  Procedure 
(sections  113,  115,  307),  says :     "A  right  of  which  the  possessor 
cannot  avail  himself  is  practically  no  right.     Hence  every  per- 
son before  a  court  must  be  aufiered,  in  some  way,  to  tal;o  advan- 
tage of  every  right  which  ho  is  admitted  to  have.     Tims,  statutes 
changing  the  procedure  must  be  so  construed  as  not  to  leave  a 
prisoner  remedik'. .;  with  respect  of  a,ny  acknowledged  right. 
Though  a  right  not  secured  by  the  Constitution  may  l>c  tiikon 
away,  even  this  construction  should  be  avoided  unless  its  terms 
are  direct.     .     .     .     It  is  a  doctrine  extending  throngli  every 
department  of  the  law,  that  rights,  when  vested  in  individuals, 
are  unchangeable,  while  the  remedies  by  which  those  rights  are 
ev forced  may  be  varied  from  time  to  time,  at  the  pleasure  of 
the  Legislature.     Now,  within  this  principle,  the  absolute  rights 
of  prisoners,  especially  the  constitutionrl  c-.xe^,   In  respect  of 
their  defense,  cannot  be  taken  awnv      T   ,  f]^cy  qqj^  bo  modified 
as  to  time,  place,  and  manner  o  i-  enforcemc     — only  tho 

substance  of  them  must  be  presc  imI.  .  ,  .  I'he  doctrine 
is  oi  tho  highest  importance,  and  it  perv  les  the  entire  law  of 
criminal  procedure.  .  .  .  The  judge  should  counsel  aii<l 
assist  the  prisoner,  and  the  prosecuting  officer  should  avoid  wh; 
ever  might  lead  to  an  unjust  conviction."  Black,  Const.  Law, 
§  171.  The  opinion  in  the  case  of  People  v.  Fair,  43  Cal.  137, 
cited  by  the  attorney  for  the  State,  fully  sustains  his  contention, 
and  in  terms  overrules  the  case  of  People  v.  Plummer,  sup  t, 
but  makes  no  reference  to  the  case  of  People  v.  Turner,  mipra. 
The  reasons  assigned  in  the  opinion  in  the  case  of  People  v. 
Fair  for  overruling  People  v.  Plummer  are  not  sound,  but  this 
overruled  case,  and  the  case  of  People  v.  Turner,  are  supported 
by  sound  reason,  and,  as  they  are  in  harmony  with  the  decisions 
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of  tJio  Territorial  Supreme  Court  before  quoted,  they  should  be 
followed,  rutiier  than  the  case  of  People  v.  Fair. 

Under  another  view  of  the  case,  the  defendant  is  entitled  to 
have  the  judgment  vacated,  and  the  enso  remanded  for  a  new 
trial  Under  section  12,  art.  1,  of  the  State  Constitution,  it  is 
provided  that  the  accused  shall  have  "the  right  to  appeal  in  all 
cases;"  and  it  is  provided  in  section  2,  art.  24,  that  "all  laws  of 
the  Territory  of  Utah  now  in  force,  not  repugnant  to  the  Con- 
stitution, shall  remain  in  force  until  they  expire  by  their  own 
limitation,  or  are  altered  or  repealed  by  the  Tx^gislature."  At 
the  adoption  of  the  Constitution,  subdivision  3,  §  5130,  of  the 
criminal  procedure  net  of  the  Territory  (Comp.  Laws  1888, 
]).  729),  was  in  force,  and  provides  that  an  appeal  might  bo 
taken  from  an  order  made  after  judgment  aflfecting  the  sub- 
stantial rights  of  the  defendant.  This  provision  has  not  been 
repealed  or  amended,  but  is  still  in  force,  and  is  not  inconsistent 
with  either  section  12,  art  1,  or  section  9,  art.  8,  Const.,  which 
allows  appeals  from  nil  final  judgments;  for  it  cannot,  with 
any  show  of  reason,  bo  claimed  that  the  gTanting  of  an  appeal 
from  an  order  made  after  judgment,  which  aifects  a  substantial 
right,  in  any  way  conflicts  with  the  section  of  the  Constitution 
allowing  an  appeal  in  all  criminal  cases,  or  is  inconsistent  with 
the  section  allowing  an  appeal  from  all  final  judgments. 

As  the  defendant  did  not  discover  the  facts  in  regard  to  the 
violation  of  his  constitutional  right  to  a  fair  trial  by  an  im- 
partial jury  until  long  after  sentence  of  death  had  been  passed 
upon  him,  the  motion  under  consideration  was  the  only  way  in 
which  he  could  seek  redress  for  the  wrong,  and  as  it  was  neces- 
sarily made  after  judgment,  and  affected  his  substantial  right, 
he  not  only  had  a  right  to  inake  the  motion,  but  also  had  the 
right  to  appeal  from  the  order  refusing  to  set  aside  the  judg- 
ment and  grant  a  new  trial,  unless,  as  claimed  by  the  State,  he 
failed  to  move  in  proper  time. 

Under  section  4953,  Rev.  St.  1898,  a  motion  for  a  new  trial, 
if  based  upon  the  grounds  of  subdivisions  3  or  4  of  section  4952, 
must  be  filed  and  served  within  30  days  after  the  discovery  of 
the  facts  upon  which  the  party  making  the  motion  rulies.  The 
admitted  facts  set  out  in  the  affidavits  filed  in  support  of  the 
motion  in  this  case  were,  as  appears  from  said  affidavits,  not  dis- 
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covered  by  defendant  until  the  26tli  day  of  July,  1900.  The 
motion  was  overruled  on  the  7th  of  August  of  that  year,  so 
that  the  motion  was  niade  within  the  time  prescribed  by  statute. 
Previous  to  filing  the  motion,  an  appeal  had  been  taken  from 
the  judgment  by  the  defendant,  and  the  judgment  affirmed  by 
tJiis  court,  and  the  case  remanded  to  the  court  below.  This 
raises  the  question  whether,  after  a  judgment  has  been  affirmed 
on  appeal,  and  the  case  remanded,  a  motion  for  a  new  trial, 
based  upon  facts  which  were  not  passed  upon  by  the  Appellate 
Court  or  d'.scovered  before  the  appeal  was  taken,  can  be  enter- 
tained by  tlie  court  lx;low.  In  the  case  of  Nugent  v.  Railwai/ 
Co.  (Sup.)  61  :N'.  Y.  Supp.  476,  the  court  said:  "It  is  also 
argued  that  the  motion  should  have  been  denied  on  the  ground 
of  laches.  We  do  not  think  so.  In  Keister  v.  Eank'm  (Sup.) 
54  N.  Y.  Supp.  274,  this  court  held,  the  presiding  justice  ren- 
dering the  opinion,  that  'it  is  never  too  late  to  do  justice. 
^^^len  the  ends  of  justice  require  that  a  new  trial  should  bo  had, 
the  Supreme  Court  may  act,  although  the  case  may  have  been 
to  the  Court  of  Appeals  and  disposed  of  there.'  The  court  is 
constituted  to  enforce  legal  r'ghts  and  redress  legal  wrongs,  and 
whenever  it  is  made  to  appear,  as  it  is  in  this  case,  that  a  wronj^ 
has  been  perpetrated,  it  never  hestitatos  to  exercise  the  power 
which  it  has,  unless  to  do  so  would  do  a  greater  injury  than  to 
refuse  to  exercise  it."  In  Keister  v.  Rankin  (Sup.)  54  N.  Y. 
Supp.  274,  referred  to,  the  judgment  had  been  affirmed  by  the 
Appellate  Court,  yet  a  new  trial  was  ordered  to  be  granted  by 
the  court  below.  Cooh  v.  Smith,  58  Iowa,  607,  12  N.  W.  617. 
The  last  case  arose  under  provisions  similar  to  those  of  section 
4954. 

It  was  suggested  in  the  argument  that  the  board  of  pardons 
is  the  only  body  that  can  grant  the  defendant  any  relief.  If 
that  body  should,  upon  application,  commute  the  sentence  of 
the  defendant  to  imprisonment  for  life,  or  to  a  shorter  term, 
still  the  fact  would  remain  that  that  punishment,  if  inflicted, 
would  be  in  violation  of  his  constitutional  right,  and,  if  ho 
should  be  pardoned,  then  he  would  escape  punishment  for  a 
crime  of  which  a  fair  and  impartial  jury  might  find  him  guilty. 
It  is  ordered  that  the  order  of  the  lower  court  denying  defend- 
ant's motion  be  set  aside,  at  respondent's  costs,  and  the  case  bo 
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remanded,  Avith  directions  to  the  court  below  to  vacate  the  judg- 
ment and  grant  a  new  trial. 

Miner,  C.  J.  (concurring  in  the  order).  I  am  satisfied, 
from  the  showing  made  from  the  record,  that  the  appellant  did 
not  have  a  fair  trial  because  of  the  expressed  bias  of  two  of  the 
jurors  who  wore  allowed  to  pass  upon  the  question  of  his  guilt ; 
and  while  I  entertain  a  grave  doubt  as  to  the  power  of  the  court, 
under  section  4953,  Rev.  St.  1898,  to  consider  the  case  and 
grant  a  new  trial  because  of  the  delay  in  presenting  the  motion, 
yet,  because  of  the  serious  consequences  attending  the  execution 
of  the  judgment,  under  the  facts  shown  I  am  constrained  to 
give  the  accused  the  benefit  of  that  doubt,  and  therefore  concur 
in  the  order  granting  him  a  new  trial. 

Baktcti,  J.  (concurring  in  the  judgment).  The  affidavits 
on  the  part  of  the  defendant  in  this  case  show  that  two  of  the 
jurors  who  convicted  him  had  previous  to  tho  trial  formed  and 
expressed  unqualified  opinions  adverse  to  the  prisoner,  and,  as 
appears,  were  prejudiced,  and  acted  under  the  influence  of  bias, 
in  the  consideration  of  the  qiiestion  of  his  guilt.  The  prosecu- 
tion has  failed,  satisfactorily,  to  show  the  contrary,  or  that  it 
the  defense,  in  the  exercise  of  reasonable  diligence  and  vigilancf^, 
could  have  discovered  the  bias  and  prejudice.  A  very  careful 
examination  and  consideration  of  the  record  now  before  us  im- 
l)els  the  conclusion  that  the  trial  was  not  conducted  before  a 
fair  and  impartial  jury,  as  required  by  law.  Such  being  the 
fact,  and  this  being  a  case  in  which  the  death  penalty  is  to 
be  inflicted,  I  concur  in  the  judgment  granting  a  new  trial. 


State  v.  Smith. 


107  La.  129—31  So.  Rep.  693. 

Decided  February  17,  1902. 

Tbial:  District  attorney  pro  tern. 

1.  District  Judges  are  authorized  by  law  to  appoint  an  attorney  to 
represent  the  State  when,  from  any  cause,  the  district  attorney  Is 
excused,  necessarily  absent,  or  sick. 
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2.  "Necessarily  absent,"  as  used  In  the  statute,  means  necessarily  ab- 

sent from  the  court;  not  from  the  parish. 

3.  The  extreme  illness  of  a  grandchild,  thought  to  be  upon  its  death- 

bed, is  held  to  have  justified  the  absence  of  the  district  attorney 
from  the  court  and  warranted  the  judge  in  appointing  a  substi- 
tute. 

4.  The  attorney  so  appointed,  having  represented  the  State  through 

the  greater  part  of  the  trial,  and  having  possessed  himself  of  that 
knowledge  of  the  facts  necessary  to  the  efficient  argument  of  the 
case,  is  not  to  be  retired  from  its  further  prosecution  because  of 
the  reappearance  in  court,  on  the  second  day  of  the  trial,  of  the 
district  attorney.  The  trial  is  to  be  viewed  as  a  whole,  and  quoad 
the  same  he  remained  the  district  attorney  pro  tem.  to  the  end 
thereof. 

5.  The  cause  which  necessitated  the  absence  of  the  district  attorney 

having  ceased,  it  was  the  duty  of  that  ofilcial  to  report  to  the 
court,  and  having  done  so  it  is  unobjectionable  that  he  partici- 
pate in  the  prosecution. 
(Syllabus  by  the  Court.) 

Appeal  from  the  Judicial  District  Court,  Parish  of  Rapids ; 
lion.  W.  F.  Bi-ACKMAN,  Judge. 

John  Smith  being  convicted  of  manslaughter,  appeals.  Af- 
firmed. 


i 


Hunter  <&  Hunter,  for  the  appellant. 

Walter  Guion,  Attorney  General,  and  James  Andrews,  Dis- 
trict Attorney  (Lewis  Guion  of  counsel),  for  the  State. 

Blanchard,  J.  The  accused  was  prosecuted  for  murder  and 
convicted  of  manslaughter.  From  a  sentence  of  fifteen  years 
at  hard  labor,  he  appeals.  It  appears  from  the  record  that  on 
November  13,  1901,  James  Andrews,  the  district  attorney,  rep- 
resented to  the  judge  of  the  district  (court  being  in  session)  that 
he  was  unable  to  continue  in  attendance  upon  the  court  and  to 
discharge  the  duties  of  his  ofBce  because  of  the  dangerous  illness 
of  his  grandchild,  who  was  thought  to  be  upon  its  deathbed.  In 
view  of  this,  he  suggested  the  appointment  of  John  H.  Overton, 
a  member  of  the  bar,  to  act  in  his  stead  for  and  on  behalf  of  the 
State,  \\liereupon  Mr.  Andrews  was  excused  and  llr.  Overton 
appointed  to  represent  the  State.  He  took  the  oath  as  district 
attorney  pro  tem.,  and  entered  upon  the  discharge  of  his  duties 
as  such.  The  following  day,  ^November  14th,  the  instant  case 
was  called  for  trial  and  its  trir.l  entered  upon.     All  the  State's 
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witnesses  in  chief  were  examined  that  day,  and  most  of  defend- 
ant's witnesses.  The  next  day  the  trial  was  resumed,  the  de- 
fendant putting  two  character  witnesses  on  the  stand  and  him- 
self going  upon  the  stand.  Then  came  some  rebutting  evidence 
by  the  State.  On  this  second  day  of  the  trial,  at  tlie  hour  of  the 
assembling  of  the  court,  Mr.  Andrews,  the  district  attorney,  ap- 
peared and  participated  in  the  prosecution  of  the  case  to  the  end, 
taking  part  in  the  argument.  ^\t.  Overton  also  continued  on  in 
the  prosecution,  making  the  closing  argument  for  the  State.  At 
first  no  objection  was  made  by  the  defense  to  the  two  participat- 
ing in  the  prosecution.  Later,  however,  when  the  State  had 
called  a  vvitness  in  rebuttal,  who  was  on  the  stand  testifying  to 
the  reputation  of  two  witnesses  for  the  defense  for  truth  and 
veracity,  and  had  stated  the  same  was  bad,  Overton  asked  the 
witness  relative  to  some  act  of  one  of  the  defendant's  witnesses. 
Counsel  for  defendant  objected.  This  was  followed  by  objection 
on  part  of  the  defense  to  Overton's  further  prosecution  of  the 
case  on  the  ground  that  District  Attorney  Andrews  having  reap- 
peared in  court  and  being  then  present  prosecuting  on  behalf  of 
the  State,  the  appointment  of  Overton  as  district  attorney  pro 
tern,  had  lapsed,  and  he  was  fundus  officio.  Overton  offered  to 
retire  it  the  court  thouglit  he  should  do  so ;  otherwise  he  said  he 
would  continue  on  to  the  end  of  the  case,  discharging  his  duty 
under  the  oath  he  had  taken.  District  Attorney  Andrews,  at 
this  juncture,  stated  to  tlie  court  that  if  Overton  retired  from 
the  case,  it  would  be  tantamount  to  the  acquittal  of  the  accused, 
for  he,  Andrews,  had  not  heard  the  evidence  and  understood  that 
some  of  it  was  different  from  that  adduced  upon  the  preliminary 
examination  of  the  accused.  The  trial  judge  was  of  the  opinion 
that  Overton  should  continue  on  to  the  end  of  the  prosecution  of 
the  case,  and  so  ruled.  To  this  ruling  a  bill  of  exceptions  was 
reserved,  and  the  matter  was  again  brought  to  the  attention  of 
the  court  by  being  made  the  subject  of  a  motion  for  new  trial, 
and  one  in  arrest  of  jiulgment,  both  of  which  Avere  overruled  and 
bills  reserved.  These  bills  likewise  challenge  the  legal  correct- 
ness of  the  judge's  action  in  appointing  Overton  at  all.  The 
qiiestions  arising  for  determination  are,  (1)  on  the  showing 
made  of  reasons  necessitating  the  absence  of  the  district  attor- 
ney from  the  court,  did  the  trial  judge  en  in  excusing  him  and 
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in  appointing  Overton  to  act  in  his  stead;  and  (2)  Overton  hav- 
ing been  thus  appointed  district  attorney  pro  tern,  was  it  legally 
permissible  for  him  to  continue  on  in  the  case,  in  prosecution 
thereof,  after  the  reappearance  of  the  district  attorney  on  the-scc- 
ond  day  of  the  trial  ? 

1.  The  trial  judge  did  not  err  in  excusing  the  district  attorney 
and  appointing  Overton  in  his  stead.  The  extreme,  perhaps 
deadly,  illness  of  a  beloved  grandchild  was  sufficient  cause  for 
Mr.  Andrews'  absence  from  the  court.  The  state  of  mind,  un- 
der the  circumstances,  of  the  grandjjarent  was  such,  it  may  easily 
be  imagined,  as  yarranted  him  in  asking  to  be  excused.  A  stat- 
ute (Act  No.  74  of  1S8G)  authorizes  district  judges  to  appoint 
an  attorney  to  represent  the  State  Avhcn,  from  any  cause,  the 
district  attorney  is  excused,  necessarily  absent,  or  sick.  "Neces- 
sarily absent,"  as  used  here,  means  necessarily  absent  from  the 
court — not  from  the  parish,  as  is  the  contention  of  the  defense. 
A  court  is  not  to  cease  the  performance  of  its  functions  l)eeause 
the  prosecuting  officer  of  the  Stat©  is  compelled  to  absent  himsolf 
from  it.  And  yet  the  business  of  prosecuting  criminals  before 
courts  cannot  go  on  without  a  prosecuting  officer.  Hence,  the 
wisdom  of  the  law  empowering  the  judge  of  the  court  to  supply 
the  place  of  the  district  attorney  by  tlie  appointment  of  a  mem- 
ber of  the  bar  to  discharge  the  duties  of  prosecuting  officer.  See 
State  V.  Johnson,  41  La.  Ann.  1076,  G  South.  802;  Stale  v. 
Montgomery,  41  La.  Ann.  1087,  6  South.  803 ;  State  v.  Richard. 
42  La.  Ann.  85,  6  South.  897. 

2.  The  appointment  of  Overton  having  been  made  necessary 
by  the  absence  of  the  district  attorney,  and  he  having  conducted 
the  prosecution  of  the  case  tiirough  the  period  of  the  introduction 
of  the  State's  evidence,  the  examination  of  the  State's  witnesses, 
and  having  thus  possessed  himself  of  the  facts  of  the  case  neces- 
sary to  its  argument  before  the  jury,  and  having  too,  alone  rep- 
resented the  State  during  the  greater  part  of  the  time  when  the 
defense  was  adducing  its  testimony,  it  would  be  an  unreasonable 
requirement  did  the  law  exact  his  retirement  instanter  from  the 
case  the  moment  the  district  attorney  appeared  in  court.  It 
were  a  vain  and  futile  thing  to  appoint  him  at  all  to  conduct  the 
prosecution  of  the  case  if  the  knowledge  acquired  in  the  course 
of  the  examination  and  cross-examination  of  witnesses  called  to 


>-»«f- 


irton  hav- 
it  legally 
'osecntion 
m  tlie-sce- 


t  attornoy 
,  perhaps 
cause  foi* 
mind,  un- 
lay  easily 
,     A  stat- 

0  appoint 
!aiise,  the 

"Xeces- 
from  the 
3  defense. 
IS  hocanso 
it  himself 
als  befure 
[ence,  the 
to  supply 
)f  a  mcni- 
ccr.  See 
;  Slate  v. 
.  Richard. 

necessary 
conducted 
troductiivn 
witnesses, 
^ase  neces- 
alone  rep- 

1  when  the 
reasonable 
r  from  the 
court.  It 
induct  the 
the  course 
8  called  to 


HENSON  V.  STATE. 


697 


testify  he  is  not  to  be  permitted  to  v  lilize  in  argument,  because, 
just  prior  to  the  argument,  the  district  attorney  comes  into  court. 
When  the  law  spoke  authorizing  his  appointment,  it  meant  it  to 
subserve  a  useful  purpose.  It  intended  that  having,  as  the  rep- 
resentative of  the  State,  undertaken  the  prosecution  of  a  criminal 
case  called  for  trial,  he  should  go  en  as  such  representative  to  the 
end  of  the  trial.  The  trial  is  to  be  viewed  as  a  whole,  so  far  as 
the  discharge  of  his  duty  in  reference  to  it  is  concenied,  and  the 
unlocked  for  return  of  the  district  attorney  did  not,  as  to  the 
case  on  trial,  revoke  his  appointment.  He  was  acting  as  dis- 
trict  attornoy  pro  tern.,  representing  the.  State,  when  the  trial  was 
begun.  As  such  he  conducted  the  trial  through  the  greater  part 
thereof.  Then  the  district  attorney  appeared.  But  Overton, 
quoad  that  trial,  remained  the  district  attorney  pro  tern,  to  the 
end  thereof.  Such  is  held  to  be  the  reasonable  intendment  of 
the  law  and  the  common  sense  of  the  situation.  The  cause 
which  necessitated  the  absence  of  the  district  attorney  having 
ceased,  it  was  the  duty  of  that  official  to  report  to  the  court. 
This  he  did,  and,  being  there,  it  was  entirely  unobjectionable  for 
him  to  take  part  in  the  further  trial  of  the  case.  Indeed,  we 
rather  look  upon  it  as  his  duty  so  to  have  done. 
Judgment  affirmed. 


Henson  v.  State. 

110  Tenn.  47—72  S.  W.  Rep.  960. 

Decided  March  7,  1903. 

Trial:  Statutes  examined  by  juror. 

1.  Permitting  a  juror  to  examine  the  statutes  is  ground  for  a  new 

trial. 

2.  The  jury  should  depend  upon  the  court  as  to  the  law  applicable  to 

the  case. 

Appeal  from  the  Circuit  Court  of  Jackson  County;  Hon.  W. 
T.  Smith,  Judge. 

William  Henson,  being  convicted  of  murder  in  the  second  de- 
gree, appeals.     Reversed. 
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D.  B.  Johnson  and  Tf .  W.  Draper,  for  the  appellant. 
Attorney  General  Oates,  for  ihe  State. 

Xeil,  J.  The  plaintiff  in  error  was  indicted  in  the  Circuit 
Court  of  Jackson  County  for  the  murder  of  one  Henry  McBride, 
and  was  convicted  of  murder  in  the  second  degrea  He  has  ap- 
pealed and  assigned  errors. 

The  only  error  which  aa'o  shall  notice  is  the  following :  After 
tlie  jury  had  been  charged  by  the  court,  and  had  retired  to  con- 
sider of  their  verdict,  one  of  the  jurors — E.  W.  Jackson — ^called 
for  the  Code  of  Tennessee,  and  it  was  brought  to  him  by  the  of- 
ficer in  charge.  He  tliereupon  examined  it,  and  after  such  ax- 
araination  declared  that  he  was  ready  to  agree  to  t  verdict  of 
murder  in  the  second  degree.  Prior  to  this  time  he  had  been  in 
favor  of  returning  a  verdict  of  voluntary  manslaughter.  This 
conduct  on  the  part  of  the  juror  was  offered  in  the  court  lielow 
as  gi'ound  for  new  trial,  but  the  motion  was  overruled.  We 
think  his  honor  committed  error  in  overruling  the  motion.  We 
reaffirm  the  rule  upon  this  subject  as  laid  down  in  Dale  v.  The 
State.  10  Yerg.  555,  and  approved  in  Harris  v.  The  State,  7  Lea, 
538,  554,  viz. :  "The  jury  are  the  judges  of  the  law  as  it  ap- 
plies to  the  facts.  Thoy  arc  the  exclusive  judges  of  the  facts. 
But  in  making  up  their  verdict  they  are  to  consider  the  law  in 
connection  with  the  facts,  but  the  court  is  the  proper  source  from 
which  they  are  to  get  the  law.  In  other  words,  they  are  the 
judges  of  the  law  as  well  as  the  facts,  under  the  direction  of  the 
court."  This  is  the  true  rule  in  criminal  cases.  In  the  present 
case  it  appears  that  the  juror  Jackson,  instead  of  taking  the  law 
from  the  court  as  given  to  the  jury  in  his  honor's  charge,  under' 
took  to  ascertain  it  for  himself  by  an  examination  of  the  Code. 
This  he  had  no  legal  right  to  do,  and  the  refusal  of  the  court  be 
low  to  set  aside  the  verdict  on  this  ground  was  error. 

Reverse  the  judgment,  and  remand  the  cause  for  a  new  trial. 

Note. — Several  other  very  Interesting  cases  under  the  he»dtng  of 
Trial,  will  appear  in  the  next  volume. 
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Ambrosini  v.  United  Statics. 

187  U.  S.  1—23  Sup.  Ct.  Rep.  1—47  Law.  Ed.  49. 
Decided  October  20,  1902. 

Wab  Revenue  Act:  Scope  and  construction  of  it— State  Oovernment 
functions— Bonds  given  under  Illinois  Dram  Shop  Act  exempt 
from  taxation. 

1.  The  Dram  Shop  Act  of  the  State  of  Illinois,  being  "against  the  evils 

arising  from  the  sale  of  intoxicating  liquors  *  *  •  by  regulat- 
ing it  for  the  protection  of  the  public,"  is  an  "exercise  of  the  police 
powers,  for  the  safety,  welfare,  and  health  of  the  community." 

2.  Granting  a  license  under  such  act,  is  an  exercise  of  government 

function;  and  the  giving  of  a  bond  by  the  licensee  is  a  part  of 
such  transaction. 

3.  "To  tax  the  license  would  be  to  impair  the  efficiency  of  State  or  mu- 

nicipal action. 

4.  Such  bonds  are  exempt  from  the  War  Revenue  Act  c  1898,  not 

only  because  of  a  proviso  therein,  but  upon  the  general  principle, 
that  the  National  Government  should  not  tax  the  means  or  in- 
strumentalities employed  by  a  State,  in  the  exercise  of  a  govern- 
mental function. 

Writ  of  error  to  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois, 

Peter  Ambrosini  was  convicted  and  fined  for  a  supposed  viola- 
tion of  the  War  Revenue  Act  (105  Fed.  Kep.  279).  The  case 
was  argued  in  the  Supreme  Court  of  the  United  States  December 
4,  1901.  Eeversed  and  remanded,  with  direction  to  quash  the 
indictment. 

Statement  by  Mr.  Chief  Justice  Fuller: 

This  was  a  writ  of  eri*or  brought  to  reverse  a  judgment  of  the 
District  Court  imposing  a  fine  on  a  finding  of  guilty  of  an  offense 
under  section  7  of  the  act  of  Congi-ess  entitled  "An  Act  to  Pro- 
vide Ways  and  Means  to  Meet  War  Expenditures,  and  for  Other 
Purposes"  (30  Stat,  at  L.  448,  chap.  448),  otherwise  known  as 
the  War  Revenue  Act  of  1898.  The  indictment  contained  two 
counts.  The  first  charged  that  defendant  on  August  30,  1898, 
executed  a  certain  bond  in  the  penal  sum  of  $3,000  to  the  people 
of  the  State  of  Illinois  without  affixing  to  the  bond  a  50-cent 
revenue  stamp,  alleged  to  be  required  by  said  act  of  Congress. 
The  second  coimt  charged  that  defendant  on  August  30,  1898, 
executed  a  certain  bond  to  the  city  of  Chicago  in  the  penal  sum^ 
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of  $500  without  affixing  thereto  a  50-cont  revonnc  stamp,  alleged 
to  be  required  by  tho  act.  The  bonds  were  set  forth  in  extenso. 
A  motion  to  quash  the  indictment  was  made  and  overruled,  and, 
a  jury  being  waived,  the  cause  was  submitted  to  tlie  court  for 
trial,  defendant  found  guilty,  and  sentenced  to  pay  a  fine.  The 
opinion  is  reported,  105  Fed.  239. 

Sections  6,  7  and  17  of  the  act  are  as  follows : 

"Sec.  6.  That  on  and  aiter  the  first  day  of  July,  eighteen  hun- 
dred and  ninety-eight,  there  shall  bo  levied,  collected,  and  paid, 
for  and  in  respect  of  the  several  bonds,  debentures,  or  certificates 
of  stock  and  of  indebtedness,  and  other  documents,  instruments, 
matters,  and  things  mentioned  and  described  in  schedule  A  of 
this  act,  or  for  or  in  respect  of  tho  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or  things,  or  any  of  them, 
shall  be  written  or  printed  by  any  pcreon  or  persons,  or  party 
who  shall  make,  sign,  or  issue  tho  same,  or  for  whose  use  or  bene- 
fit the  same  shall  be  made,  signed,  or  issued,  the  several  taxes  or 
sums  of  money  set  down  in  figures  against  the  same,  respectively, 
or  otherwise  specified  or  set  forth  in  the  said  schedule.     .     .     . 

"Sec.  7.  That  if  any  person  or  persons  shall  make,  sign, 
or  issue,  or  cause  to  be  made,  signed,  or  issued,  any  instru- 
ment, document,  or  paper  of  any  kind  or  description  whatsoever, 
without  the  same  being  duly  stamped  for  denoting  the  tax  there- 
by imposed  thereon,  or  without  having  thereupon  an  adhesive 
stamp  to  denote  said  tax,  such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  pay 
a  fine  of  not  mure  than  one  hundred  dollars,  at  the  discretion  of 
the  court,  and  such  instnunent,  document,  or  paper,  as  afore- 
said, shall  not  be  competent  evidence  in  any  court." 

"Sec.  17.  That  all  bonds,  debentures,  or  certificates  of  indebt- 
edness issued  by  tho  officers  of  the  United  States  Government,  or 
by  the  officers  of  any  State,  county,  town,  municipal  corporation, 
or  other  corporation  exercising  the  taxing  power,  shall  be,  and 
hereby  are,  exempt  from  the  stamp  taxes  required  by  this  act: 
Provided,  That  it  is  the  intent  hereby  to  exempt  from  the  stamp 
taxes  imposed  by  this  act  such  State,  county,  town,  or  other  mu- 
nicipal corporations  in  the  exercise  only  of  functions  strictly  be- 
longing to  them  in  their  ordinary  governmental,  taxing,  or  mu- 
nicipal capacity :  Provided  further.  That  stock  and  bonds  issued 
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by  cooperative  building  and  loan  associations  whose  capital  stock 
does  not  exceed  ten  thousand  dollai-s,  and  building  and  loan  a^ 
sociations  or  companies  that  niako  loans  only  to  their  sharehold- 
ers, shall  be  exempt  from  the  tax  herein  provided." 

Schedule  A  contained  this  provision :  "Bond :  For  indemni- 
fying any  person  or  persons,  firm,  or  corporation  who  shall  have 
become  bound  or  engaged  as  surety  for  the  payment  of  any  sum 
of  money,  or  for  the  due  execution  or  perfomanco  of  the  duties 
of  any  office  or  position,  and  to  account  for  money  received  by 
virtue  thereof,  and  all  other  bonds  of  any  description,  except 
such  as  may  be  required  in  legal  proceedings,  not  otherwise  pro- 
vided for  in  this  schedule,  fifty  cents." 

The  bonds,  to  which  it  was  alKged  the  stamps  should  havo 
been  aflfixed,  were  bonds  required  by  the  laws  of  Illinois  to  be 
given  as  a  condition  of  th.e  issue  of  licenses  to  keep  dramshops  or 
sell  intoxicating  liquors  in  the  State  of  Illinois  and  in  the  city 
of  Chicago. 

Sections  1,  2  and  5  of  an  act  of  the  general  assembly  of  the 
State  of  Illinois,  entitled  '"'An  Act  to  Provide  for  the  Licensing 
of  and  against  tlio  Evils  Arising  from  the  Sale  of  Intoxicating 
Liquors,"  read : 

''Sec.  1.  That  a  dramshop  is  a  place  where  spirituous  or  vin- 
ous or  malt  liquors  are  retailed  by  loss  quantity  than  one  gallon, 
and  intoxicating  liquoi'S  shall  be  deemed  to  include  all  such 
liquors  -within  the  meaning  of  this  act. 

"Sec.  2.  ^^^loevcr,  not  having  a  license  to  keep  a  dramshop, 
shall,  by  himself  or  another,  either  as  principal,  clerk,  or  sen'ant, 
directly  or  indirectly,  sell  any  intoxicating  liquor  in  any  less 
quantity  than  one  gallon,  or  in  any  quantity  to  be  drank  upon 
the  premises,  or  in  or  upon  any  adjacent  room,  building  [,]  yard, 
premises,  or  place  of  public  resort  shall  be  fined  not  less  than 
twenty  dollars  [$20]  nor  more  than  one  hundred  dollars  [$100], 
or  imprisoned  in  the  coimty  jail  not  less  than  ten  nor  more  than 
thirty  days,  or  both,  in  the  discretion  of  the  court." 

"Sec.  5.  No  person  shall  be  licensed  to  keep  a  dramshop,  or  to 
sell  intoxicating  liquors,  by  any  county  board,  or  the  authorities 
of  any  city,  town,  or  village,  unless  he  shall  first  give  lH>nd  in  the 
penal  sum  of  $3,000,  payable  to  the  People  of  the  State  of  Illi- 
nois, with  at  least  two  good  and  sufficient  sureties,  freeholders  of 
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the  comity  in  which  the  license  is  to  be  grante<l,  to  bo  approved 
by  the  officer  who  may  be  anthorizod  tx)  issue  the  lieonse,  condi- 
tioned that  he  will  pay  to  all  persons  all  damages  that  they  may 
sustain,  either  in  person  or  projierty,  or  means  of  support,  by 
reason  of  the  person  so  obtaining  a  license  selling  or  giving  away 
intoxicating  liquors.  The  officer  taking  such  bond  may  examine 
any  person  oft'crcd  as  security  upon  any  such  bond,  under  oath, 
and  require  him  to  subscribe  and  swear  to  his  statement  in  re- 
gard to  his  pecuniary  ability  to  become  such  security.  Any 
bond  taken  pursuant  to  this  section  may  be  sued  upon  for  the  use  ' 
of  any  person,  or  his  legal  representatives,  who  may  bo  injured 
by  reason  of  the  soiling  or  giving  away  any  intoxicating  liquor 
by  the  person  so  licensed,  or  by  his  agent  or  servant."  2  Starr 
&  C.  Anno.  Stat.  (111.)  2d  ed.  158G,  chap.  43. 

By  article  .5,  chapter  24  of  Uie  statutes  of  Illinois  concerning 
cities,  it  was  provided : 

"Sec.  1.  The  city  council  in  cities,  and  president  and  the 
board  of  trustees  in  villages,  shall  have  the  following  powers: 


''Fourth.  To  fix  tho  amount,  terms,  and  manner  of  issuing  and 
revoking  licenses.     .     .     . 

''Forty-sixth.  To  license,  regidate,  and  prohibit  the  selling  or 
giving  away  of  any  intoxicating,  malt,  vinous,  mixed,  or  fer- 
mented liquor,  the  licon?e  not  to  extend  beyond  the  mimicipal 
year  in  which  it  shall  be  granted,  and  to  determine  the  amomit 
to  be  paid  for  such  license:  .  .  .  Provided,  further,  That 
in  granting  licenses,  such  corporate  authorities  shall  comply  with 
whatever  general  law  of  the  State  may  be  in  force  relative  to  the 
granting  of  licenses. 

.  .  .  "Ninety-sixth.  To  pass  all  ordinances,  rules,  and 
make  all  regulations  proper  or  necessary  to  carry  into  effect  tho 
powers  granted  to  cities  or  villages,  with  such  fines  or  penalties 
as  the  city  council  or  board  of  trustees  shall  deem  proper: 
,     .     ."     1  Starr  &  C.  2d  ed.  G89,  chap.  24. 

The  Eevised  Code  of  Chicago  of  1897  provided :  "The  mayor 
of  the  city  of  Chicago  shall,  from  time  to  time,  grant  licenses  for 
the  keeping  of  dramshops  within  the  city  of  Chicago  to  persons 
who  shall  apply  to  him  in  writing  therefor,  and  shall  furnish  evi- 
dence satisfying  him  of  their  good  character.     Each  applicant 


Ics,   and 


AMBROSINI  V.  UNITED  STATES. 


703 


shall  execute  to  tlio  city  of  Chicago  a  bond,  witli  at  least  two 
sureties,  to  be  approved  by  the  city  clerk  or  city  collector,  in  the 
sura  of  $500,  conditioned  that  tlie  applicant  shall  faitlifnlly  ob- 
serve and  keep  all  ordinances  in  force  at  the  time  of  the  applica- 
tion or  thereafter  to  bo  passed  during  the  period  of  the  license 
applied  for,  and  will  keep  closed,  on  Sundays,  all  doors  oiwning 
out  upi/n  any  street  from  the  bar  or  room  whore  such  dramshop 
is  to  be  kept ;  and  that  all  windows  opening  upon  any  street  from 
such  bar  or  room  shall,  on  Sundays,  be  provided  with  blinds, 
shutters,  or  curtains,  so  as  to  obstruct  the  view  from  sucli  street 
into  such  room.  No  application  for  a  license  shnll  be  consid- 
ered until  such  bond  shall  have  been  filed."  1  Kev.  Code  1897, 
p.  253,  chap.  39,  art.  1. 

The  ordinauce  contained  many  other  specific  regulations  of 
the  traflic,  and  provided  that  licenses  might  be  revoked  by  the 
mayor  for  violation  of  "any  provision  of  any  ordinance  of  the 
city  council  relating  to  intoxicating  liquore,  or  any  condition  of 
the  bond  aforesaid." 

The  conditions  of  the  bond  in  the  s\im  of  $3,000  to  the  People 
of  the  State  of  Illinois  were  substantially  in  the  words  of  the 
statute.  The  conditions  of  the  bond  in  the  sum  of  $500  to  the 
city  of  Chicago  were  somewhat  more  stringent  than  the  language 
of  the  municipal  Code. 

Messrs.  T.  A.  Moran  and  Levy  Mayer,  for  plaintiff  in  error. 
Assistant  Attorney  General  Bech  for  defendant  in  error. 

Mr.  Chief  Justice  Fuli.ee  delivered  the  opinion  of  the  court: 

By  the  Dramshop  Act  the  general  assembly  of  Illinois  legis- 
lated, as  was  stated  in  the  title  of  tho  act,  "against  the  evils  aris- 
ing from  the  sale  of  intoxicating  liquors,"  not  by  prohibiting  the 
traffic  alto/rether,  but  by  regulating  it  in  protection  of  the  public. 
The  act  concerning  cities  authorized  municipal  action  subject  to 
the  general  law. 

The  legislation  was  enacted  in  the  exercise  of  the  police  power 
for  the  safety,  welfare,  and  health  of  the  community,  and  it  is 
conceded  that  that  power  is  a  power  reserved  by  the  States,  free 
from  Federal  restriction  in  any  particular  material  here. 

The  act  and  the  ordinance  required  these  bonds  to  be  given  as 
prerequisites  to  the  issue  of  licenses  permitting  the  sale.     Tho 
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licenses  could  not  be  issued  without  compliance  with  this  condi- 
tion precedent.  The  statute  expressly  provided  that  no  license 
should  bo  granted  'Sinless  he  shall  first  give  bond  in  the  penal 
sum  of  $3,000,"  and  the  ordinance,  that  "no  application  for  a 
license  shall  be  considered  until  such  bond  shall  have  been  filed." 

The  bonds  were  obviously  intended  to  secure  the  proper  en- 
forcement of  the  laws  in  respect  of  the  sale  of  intoxicating 
liquors;  the  prompt  payment  of  fines  and  penalties;  a  remedy 
for  injuries  in  person,  pro])erty,  or  means  of  support;  and  the 
protection  of  the  public  in  divers  other  enumerated  particulars. 
The  granting  of  the  licenses  was  the  exercise  of  a  strictly  govern- 
mental function,  and  the  giving  of  the  Ixuids  was  part  of  the 
same  transaction.  To  tax  the  license  would  be  to  impair  the 
efficiency  of  State  and  municipal  action  on  the  subject  and  as- 
sumes the  power  to  suppress  such  action.  And  considering  li- 
cense and  bond  together,  taxation  of  the  bond  involves  the  same 
consequences.  In  themselves  the  bonds  were  not  mere  incidents 
of  the  regndation  of  the  traffic,  but  essential  saieguards  against 
its  evils,  and  governmental  instrumentalities  of  State  and  of 
city,  as  authorized  by  the  State,  to  insure  the  public  welfare  in 
the  conduct  of  the  business,  although  the  business  itself  was  not 
governmental.  They  wore  not  mere  individual  undertakings  to 
secure  a  personal  privilege  as  suggested  by  the  court  below,  but 
means  for  the  preservation  of  the  peace,  the  health,  and  the 
safety  of  the  community  in  compelling  strict  observance  of  the 
law,  and  remedying  injurious  results. 

The  genei'al  principle  is  that,  as  the  means  and  instnimentali- 
ties  employed  by  the  general  government  to  carry  into  operation 
the  powers  granted  to  it  are  exempt  from  taxation  by  the  States, 
so  are  those  of  the  States  exempt  from  taxation  by  the  general 
government.  It  rests  on  the  law  of  self-preservation,  for  any 
government  whose  means  employed  in  conducting  its  strictly 
governmental  operations  are  subject  to  the  control  of  another 
and  distinct  government  exists  only  at  the  mercy  of  the  latter. 
N'elson,  J.,  The  Collector  v.  Day,  11  Wall.  113,  svh  nam.  Buf- 
finglon  v.  Day,  20  L.  Ed.  122. 

Viewed  in  the  light  of  that  general  principle,  we  think  it  clear 
that  Congress,  lest  the  broad  language  of  schedule  A,  "and  all 
other  bonds  of  any  description,"  might  literally  cover  bonds  such 
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as  those  in  question,  and  in  avoidance  of  controversy  in  that  re- 
gard, exempted  them  by  section  17,  wherein  it  was  declared  that 
it  was  intended  **to  exempt  from  the  stamp  taxes  imposed  by 
this  act,  such  State,  county,  town,  or  other  municipal  corpora- 
tions in  the  exercise  only  of  functions  strictly  belonging  to  them 
in  their  ordinary  governmental,  taxing,  or  municipal  capacity." 
True,  this  language  was  used  in  a  proviso,  and  tho  enacting 
clause  exempted  bonds  "issued  by  the  officers  of  .  .  .  any 
State,  county,  towTi,  municipal  corporation,  or  other  corporation 
exercising  the  taxing  power ;"  but  as  the  bonds  were  recpiired  by 
tho  State  and  the  city,  and  were  issued  for  the  benefit  of  the 
public,  and  not  for  the  benefit  of  the  individuals  who  executed 
them,  it  appears  to  us  that  they  came  fairly  within  tho  moaning 
of  the  clause,  assuming  that  they  were  covered  by  schedule  A. 
Tho  question  is  whether  tho  bonds  were  taken  in  the  exercise  of 
a  function  strictly  belonging  to  the  State  and  city  in  their  ordi- 
nary govommental  capacity,  and  we  are  of  opinion  that  they 
were,  and  that  they  were  exempted  as  no  more  taxable  than  the 
licenses.  Either  they  were  exempt,  apart  from  the  proviso,  bo- 
cause,  in  tho  sense  of  the  statute,  issued  by  the  State  and  city,  or 
the  proviso  so  far  qualified  the  language  of  the  enacting  clause 
as  to  exempt  them  in  exempting  the  State  and  city  in  respect  of 
the  exercise  of  strictly  governmental  functions. 

We  conclude,  therefore,  that  they  were  not  taxable  within  the- 
statute.     United  States  v.  Oivem,  100  Fed.  70;  Stirneman  v. 
Smith,  40  C.  C.  A.  581,  100  Fed.  600;  Warwich  v.  Bettman,., 
102  Fed.  127,  47  C.  C.  A.  185,  108  Fed.  4G;  People  v.  City,  31 
Chicago  Legal  N'ews,  247. 

Judgment  reversed  and  cause  remanded  with  a  direction  toi 
quash  the  indictment. 

I^lr.  Justice  Harlan  did  not  hear  the  argument,  and  took  no 
part  in  the  decision. 
Vol.  XII— 45 
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AFFRAY— 
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elements  of  the  offense  '. . '    '  i'  12 

burden  of  proof 1  6 

can  only  be  committed  in  public  place;  distinction  between  pul> 

lie  and  private  places  1 

self-defense .....!!!!!!!!  5 

verdict  of  affray  under  charge  of  duelling .'.*.".*.!'.'...".".  9 

charge  of  affray  will  sustain  a  verdict  of  assault  and  batterv!!  12 

friendly  scuffle ". . .  g 

instruction  as  to  burden  of  proof ,\  g 

instruction  as  to  mutual  assaults  without  stating  the  law  as  to 

affray    12 

insufficient  evidence  1 

presumption  as  to  general  verdict 5 

Roscoe's  definition  of  affray — note 4 

ALIBI— 

cases  on  13,  27,  30 

general  notes 19-26,  28-30 

burden  of  proof;  reasonable  doubt 13 

the  term  "alibi"  should  be  discarded 22,  24 

false  testimony,  in  support  of 27 

court  should  instruct  as  to 22,  23 

misleading  instruction 27 

instruction  telling  jury  to  "scrutinize  any  evidence  in  relation 

to  the  alibi,"  etc.,  may  or  may  not  be  reversible  error 30 

forms  for  inr^ructions 24 

approved  instructions 25 

also  see  seven  cases  and  general  notes,  11  Am.  Grim.  Rep.  31-88. 

AMBASSADOR— 

sufficiency  as  to  his  certificate  to  depositions 366 

APPEAL— 

in  habeas  corpus  proceedings  where  the  construction  of  an  in- 
ternational extradition  treaty  is  involved,  an  appeal  may  be 
had  direct  to  the  Supreme  Court  of  the  United  States 356 

ARGUMENT  OF  COUNSEL— 

improper  remarks,  stricken  out,  jury  admonished,  and  attorney 
qualifies  them  170 

comment  on  defendant's  failure  to  testify,  not  cured  by  with- 
drawal by  counsel  and  admonishment  by  tiiC  court  to  the  jury 
to  disregard  them 583 

courts  of  their  own  motion  should  suppress  improper  remarks, 
etc 256 

ARREST— 

forced  presence  by  interstate  extradition  proceedmgs  does  not 
exempt  from  arrest ^'*^^ 

ASSAULT,  ETC.—  ^„ 

charge  of  affray  includes  assault  and  battery -i-s 

conviction  of  assault  with  intent  to  do  bodily  injury  based  on 
uncorroborated  evidence  tinged  by  the  personal  experience 
of  the  Judge,  reversed °''- 
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AUTHENTICATION— 

ambassador's  certificate  to  depositions 366 

BAIL— 

oases  on 32,  34,  35,  37,  39,  41,  45,  47,  51    54,  55,  56,  58 

ITobability  of  guilt  on  a  capital  charge  is  not  in  n     'f    .allcient 

cause  to  deny  bail 32 

although  testimony  of  accomplice  would  show  a  capital  case, 
if  corroborating  circumstances  are  controverted  and  prqof  not 
conclusive  beyond  all  reasonable  doubt,  bail  should  be  al- 
lowed    ".5 

well-founded  doubt  as  to  whether  the  offense  is  a  capital  uul 

is  ground  for  bail 37 

extenuating  circumstances  in  homicide  case  and  pauper's  oath 

presented,  ball  fixed  at  $l,Of  0 37 

Indictment  for  rape,  bail  deiiied 30 

prize-fighting,  bail  reduced  from  ^2,500  to  $1,000 5(> 

where  punishment  may  be  six  months'  imprisonment,  and  $;'.00 

fine,  $500  not  excessive  bail 34 

charge  of  rape,  $600  not  excessive 54 

assault  with  intent  to  murder,  reduced  to  $250 55 

stealing  cattle  valued  at  $540,  bail  reduced  from  $5,000  to  $2,000    58 

bail  schedule.  Porter  County,  Ind. — note 58 

ball  schedule,  Lake  County,  Ind. — note 5!) 

in  international  extradition  the  matter  of  allowing  or  denying 
bail  is  a  matter  of  Judicial  discretion 386 

BAILIFF— 

improper  conduct  of,  in  advising  juror  as  to  law 623 

BASTARDY— 

practice  in  relation  thereto  and  its  relation  to  extradition  pro- 
ceedings     343 

BEGBIE— 

murder  of  James  Begbie 87 

BIAS— 

of  trial  judge 571,  576 

of  jurors 678 

BILL  OF  EXCEPTIONS— 

failure  to  give  district  attorney  required  notice  does  not  vitiate 
bill  of  exceptions 97 

should  set  out  entire  dying  declaration 246 

BOORN— 

case  of  the  Booms 221 

BURDEN  OF  PROOF— 

in  affray  66 

as  to  whether  separation  of  jury  Is  prejudicial,  637,  639,  644,  657,  678 

BURGLARY— 

cannot  be  ''ommltted  when  entry  is  made  with  consent  of  the 
owner,  even  though  the  consent  be  given  simply  as  a  means 
of  entrapment— case  and  notes 279,  293,  295,  296,  298 

CHARACTER  WITNESS— 

error  for  trial  judge  to  ask  insinuating  questions  of  the  witness, 

such  as,  if  he  ever  knew  defendant  to  do  "honest  work" 603 

witness  residing  at  distance-  and  only  knowing  reputation  by 

talking  with  three  presons,  incompetent 631 

CHICAGO  DUNGEONS— 

treatment  of  prisoners 84 

COKE,  SIR  EDWARD— 

biographical  sketch  of 540 
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COMMON  LAW— 

Sir  Edward  Coke,  as  authority  on  the  common  law  his  works 
being  contemporaneous  with  the  settlement  of  America  540 

CONFESSIONS— 

cases  reported,  59,  82,  86,  89,  93,  97,  102,  107.  110   115  119  109  lor 
128,  135,  137   143,  146,  149,  154,  160,  170,  175,  183.  185,  191.  20-3  m 

cases  |n  full.  In  notes 85,  190,  197,  198,  199,  200 

remarkable  cases — Richard  Coleman's  Case go 

Murder  of  .lames  Begbie. §7 

Old  Tod's  Case '.'.'.'.'.'.'.'.'.'.     88 

Hubert's  Case  .!!!]!!!.!!     89 

Warwickshire  Case 213 

Case  of  the  Perrys 214 

Trial  of  Capt.  Green  !!!!!!.".  215 

Case  of  the  Trailers !!!!'.!!  216 

Case  of  the  3oorns 221 

anonymous  cases 80,  89,  213,  214 

general  notes  60-81 

notes — Chicago  dungeons,  etc 84-8G 

notes— regarding  doubtful  or  false  confessions 87-89 

note — quotation  from  State  v.  Andrews 127, 128 

criticism,  following  State  v.  Graver  133-135 

criticism,  following  Commonwealth  v.  Epps 189, 190 

notes — 'right  of  defendant  to  introduce  evidence  on  question  of' 
competency,  before  confession  is  admitted;  four  opinions  in 

full  given. . ., 197-203 

notes — necessity  of  proving  the  corpus  delicti  by  evidence  other 

than  a  confession 213-228 

corpus  delicti  cannot  be  proven  by  confession 205 

note   73 

Sir  Matthew  Hale's  opinion  on  necessity  of  proving  corpus  de- 
licti by  other  evidence  than  a  confession 213 

Instruction  upon  weight  of  confession,  assuming  corpus  delicti 

proven  is  error 143 

to  be  competent  evidence,  a  confession  must  be  voluntary,  and 
not  procured  by  threats,  promises,  or  suggestion  of  favor 
made  by  officers  or  those  whose  authority  or  influence  would 
naturally  operate  on  the  mind  of  the  confessor,  59.  82,  86,  89,  93, 
97.  102,  110,  119,  128,  143,  149,  154,  160,  170,  191,  197,  202,  203 
see  also  peneral  notes. 

this  rule  is  not  based  on  any  spirit  of  tenderness  toward  the  ac- 
cused, but  because  confessions  so  obtained  are  not  reliable 
proof  of  the  supposed  facts  admitted;  quotations  given  from 
Shaw,  C.  .T.,  Foster,  Blackstone,  Russell  and  Joy,  also  refer- 
ence to  Wigmore  on  Evidence — note 61,  62 

contra — Maine  doctrine 128 

Involuntary  confessions  not  consistent  with  our  free  institu- 
tions       59 

sweat-box  methods  denounced 82 

burden  of  proof  rests  on  prosecution  to  show  that  confession 

was  voluntarily  made 149,  154,  160,  170.  183,  197.  198,  202 

note  on  same '^'^ 

contra — Maine  doctrine 128 

slightest  emotion  of  hope  or  fear  renders  a  confession  incom- 
petent   59,  93,  143 

courts  cannot  measure  the  effects  of  a  threat 65,  154 

confession  of  Ignorant  person 59 

of  weak-minded  boy ^'^^ 
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CONFESSIONS  (continued)— 

contradictory  confessions   86 

effect  of  public  excitement 122-125 

threat  to  deliver  to  a  mob  invalidates 122 

undented  suggestions  of  favor 89 

promise  of  sheriff  invalidates 97 

promise  of  deputy  sheriff  invalidates 119 

promise  of  citizen  acting  in  conjunction  with  sheriff  invali- 
dates     143 

statement  by  ofScers  to  prisoner  that  a  co-defendant  when  ar- 
rested would  be  a  State's  witness,  Invalidates 102 

confession  made  during  sleep  incompetent — note 69 

a  confession  to  private  persons  who  have  no  power  or  influence 
which  would  induce  the  prisoner  to  expect  favor  is  com- 
petent    185 

statement  to  prisoner  by  detective  as  follows:  "Earl,  it  looks 
like  they  have  a  strong  case  against  wou.  You  are  in  bad. 
The  truth  won't  hurt,"  followed  by  written  confession.  Held, 
It  would  have  been  error  to  accept  the  confession  had  not  the 

accused's  testimony  substantially  agreed  with  it 170 

mind  of  confessor  clear  at  time  when  confession  made,  although 
previously  unconscious  from  the  effect  of  a  wound,  confession 

admissible   149 

bullet  wound  In  the  head  impairing  mental  faculties  is  a  proper 
matter  for  the  jury  to  consider  in  weighing  the  confession, 

but  confession  not  necessarily  Inadmissible 183 

statements  made  to  officers  not  prima  facie  Incompetent,  175,  1S3, 

191,  203 

imprisonment,  of  Itself,  does  not  render  Incompetent 183 

note  on  same 68 

confession  made  to  prosecuting  attorney  may  be  competent — 

note  68 

tricks  do  not  render  confessions  Incompetent,  If  no  improper 

means  used — note  67 

intoxicating  liquors  furnished  by  officer  would  render  confes- 
sion incompetent,  but  exception  given — note 67 

to  be  voluntary,  a  confession  need  not  be  volunteered,  but  may 

be  In  response  to  questions 128 

finding  of  unidentified  money  as  a  result  of  a  confession  adds  no 

weight  to  the  confession 122 

plea  of  guilty  before  a  committing  magistrate  by  one  who  is  not 

warned  as  to  his  rights  is  not  admissible  as  a  confession 125 

note  on  same 127 

examination  of  accused  under  oath  by  committing  magistrate 

not  admissible   137 

statements  of  fact  come  under  the  same  rule  as  confessions.  93,  102 
facts  brought  to  light  by  incompetent  confession  may  be  shown 

in  evidence   170 

where  two  defendants  were  represented  by  the  same  counsel, 
a  confession  by  one  defendant  Is  Inadmissible  against  the  co- 
defendant,  it  being  hearsay  testimony;  and  this  notwithstand- 
ing vhe  absence  of  a  specific  objection  that  it  was  hearsay. .  97 
statement  by  accused  when  arrested,  that  If  safely  conducted  to 
jail  he  would  make  a  statement,  did  not  Invalidate  the  con- 
fession where  the  officer  promised  him  protection  whether 

such  statement  was  made  or  not 203 

in  Texas  prisoners  should  be  warned  that  the  confession  ran  ho. 
used  against  them;   not  that  It  can  be  used  for  or  against 

them 143 

such  warning  should  immediately  precede  the  confession,  or  at 
least  within  a  reasonable  time  previous;  if  not,  the  burden  is 
on  the  State  to  show  that  the  warning  had  not  lost  its  effect  146 
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Beferenoes  are  to  pages. 
CONFESSIONS  (continued)— 

*"JS?H?.™\^^}ir'.^®'°''®.^^'°^  ^^^  accused's  statement,  the  com- 
mitting magistrate  must  inform  the  defendant  that  he  has  the 

^m  V„*i  ?         *S  ^"^''f  *"y  questions,  and  that  his  silence 
will  not  in  any  degree  be  used  against  him;  no  oath  should 

DB  administered  ^  n^ 

preliminary  inquiry  as  to  the  competency'of  ■confession;  previ- 
ous to  its  introduction  in  evidence,  cases  and  notes  thereon  70 
,        .        ^     II'  128,  183,  185,  189-191,  197-200,  202,  203 
preliminary  Inquiry  should  be  in  the  absence  of  the  jury— ,io«e    70 
preliminary  inquiry— right  of  defendant  to  cross-examine  wit- 

^^^^^  183,  185.  191 

note  on  same '    „q 

prelimiftary  inquiry— right  of  defendant' to' introduce 'cmmter 
evidence. ....  i28.  190,  191,  197-200,  202 

contra — Pennsylvania  doctrine  i^S 

criticism  on  Pennsylvania  doctrine ."..;.."!.!!!!!!!!!!    189 

preliminary  inquiry— when  error  in  denial  of  riglit  to 'cr'osV- 
examine  witnesses  or  introduce  counter  evidence  is  cured  183 

preliminary  lnqulry--where  testimony  of  witness,  who  obtained' 
possession  of  accused  from  arresting  officer,  shows  a  volun- 
tary confession,  it  is  not  incumbent  on  the  judge  to  require 
the  prosecution  to  call  the  arresting  officer  to  ascertain 
whether  previous  promises  or  threats  had  been  male 203 

preliminary  inquiry— when  confession  is  clearly  admissible, 
formal  questions  need  not  be  put — note 73 

reasonable  discretion  of  judge  in  passing  upon  question  of  com- 
petency     175 

the  decision  of  the  presiding  judge,  on  questions  of  fact  pertain- 
ing to  competency,  not  subject  to  review,  except  on  appeal  to 
the  jury — Maine  doctrine 128 

the  question  of  admissibility  is  for  the  judge;  but  the  jury  may 
disregard  the  confession  if  not  satisfied  that  it  is  voluntary. .  135 

•when  the  question  may  be  passed  upon  by  the  jury,  89,  128,  143,  203 

note  on  same 75 

jury  need  not  believe  confession  admitted 107,  128 

jury  may  accept  part  and  reject  part 107,  115 

error  in  admitting  incompetent  confession  not  cured  by  striking 
out;  such  confession  not  proper  basis  for  cross-examination 
or  impeachment — note  75 

when  a  confession  has  been  improperly  obtained  by  promises, 
suggestions  or  threats,  subsequent  confessions  by  the  same 
person,  as  to  the  same  matter,  are  presumed  to  have  been 
made  under  the  same  influence;  but  such  presumption  may  be 
rebutted  by  evidence 110,  119,  122,  125, 

note  on  same 69 

interpreter  should  l)o  well  versed  in  the  language  used  by  the 
accused  in  confessing — note 74 

witness  testifying  to  a  confession  need  not  givo  the  exact  lan- 
guage      149 

when  defendant  does  not  testify,  it  is  reversible  error  to  admit 
an  incompetent  confession,  even  thoi-'h  it  was  not  in  serious 
conflict  with  his  testimony  at  a  previous  trial 119 

defendant  may,  on  cross-examination  of  a  witness,  show  what 
reasons  he  gave  for  the  crime  at  the  time  he  made  the  con- 
fession      110 

the  confession  being  admitted,  may  for  the  first  time  be  read 
to  the  jury  after  the  State  has  closed  its  case 107 

where  a  confession  includes  others  in  the  commission  of  a 
crime,  the  defendant  may  impeach  it  by  showing  that  such 
persons  were  absent 201 
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Befereacw  me  to  pagaa. 

CONFESSIONS  (continued)— 

not  error  to  instruct  tlie  jury  that  a  confession  is  admitted  in 

evidence  as  the  truth,  if  the  jury  find  it  worthy  of  belief 107 

■weight  of  confessions— a  review  of  this  branch  of  the  subject  by 

Mr.  Joy  appears  in  the  notes 76-81 

approved  forms  for  instructions 76 

CONSENT.    See  Entrapment. 
CONSPIRACY— 

sufficiency  of  Information  charging  conspiracy;  evidence  must 

show  that  the  defendant  participated 620 

general  and  special  statutes  relating  to — note 569 

overlapping  conspiracy  statutes  of  Illinois — note.  ...• 571 

CONSTITUTIONAL  LAW— 

in  relation  to  Cuba  during  the  transition  period 40S 

trial  by  jury  in  Hawaii 405 

Flag  Act  of  Illinois  unconstitutional;  the  term  liberty  defined, 
including  the  right  of  citizens  to  choose  and  follow  various 
avocations,  to  advertise,  etc.,  without  unnecessary  restraint; 
the  use  of  the  National  Flag  as  an  advertising  medium  not 

harmful  in  itself  453 

Colorado  Live-Stock  Act,  constitutional 506 

dying  declarations,  not  unconstitutional  evidence 200 

COOK  COUNTY  JAIL— 

treatment  of  prisoners  in 84 

CORPUS  DELICTI— 

proof  of,  in  reported  case 115 

cannot  be  proven  by  confession 205 

notes  on  same 73,  213-228 

COUNTER  CASE.    See  Practice. 

CREDIBILITY— 

worthy  of  belief 535 

CRIMINAL  COMPLAINT— 

a  complaint  which  does  not  set  out  the  facts  does  not  confer  Ju- 
risdiction; the  proceedings  based  on  it  are  void 327 

notes  on  same   341 

a  complaint  based  simply  on  information  and  belief  does  not 

confer  jurisdiction   350 

note  on  same 364 

te''L^icalities  of  an  indictment  not  required  in  a  criminal  case   356, 

366 

criticism  on  this  dontrlne 364 

complaint  charging  eml)€Z2lement  in  Russia;  extradition  case. .  366 
CROSS-EXAMINATION.    See  Evidence. 

CUBA— 

the  object  of  the  war  with  Spain;  the  surrender  of  Cuba  by 
Spain;  our  protectorate  over  that  island;  its  relation  as  a  for- 
eign country  upon  extradition  matters;  general  review  of  the 
legal  sfatus  of  Cuba  during  the  transition  period 40S 

DECOY  LETTERS— 

use  of,  by  postofflce  detectives 

DEMURRER— 

supported  by  affidavit 

special  demurrer;  Indictment  for  riot 

failure  to  file;  special  demurrer  to  Indictment  for  riot 

DETECTIVES— 

tricks  by,  to  stimulate  criminal  Intentions;  cases  and  notes,  279- 

tricks  by,  to  obtain  confessions 07 

tricks  by,  denounced 82,  279,  283,  293,  298- 
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DOCUMENTARY  EVIDENCE— 

certificate  of  ambassador  to  deposition 3(5(5 

DUELLING— 

Indictment  for;  verdict  for  affray 9 

DYING  DECLARATIONS— 

leading  cases  on.  .228,  234,  236,  238,  241,  245,  246,  249.  252,  256,  260 

notes  on \  264-278 

one's  saying  that  he  was  shot  bad,  but  not  manifestinR  conrern  " 
when  maldng  his  dying  declaration,  does  not  show  that  he 
was  apprehensive  of  immediate  death  at  that  time;  nor  do 
his  expressions  of  having  no  hope,  made  a  number  of  hours 
later    ; 228 

must  go  in  as  a  whole,  and  not  rendered  inadmissible  because 
some  of  the  statements  of  themselves,  and  if  standing  alone, 
would  be  inadmissible 234 

the  competency  of  a  ten-year-old  child  should  be  shown  before 
its  dying  declaration  is  received  in  evidence    236 

not  necessary  that  the  expectation  of  death  sho  ild  be  expressly 
stated;  It  may  be  shown  by  all  the  circumstances.  Where  the 
physician  said  declarant  could  not  recover,  and  declarant  was 
so  Informed,  and  believed,  and  said  that  he  was  Icilled,  and 
died  an  hour  later,  it  was  sufficient 238 

■declarant's  statement  that  "he  was  not  doing  a  thing,"  is  a  state- 
ment of  fact 238 

a  prima  facie  showing  that  declarant  was  in  articulo  viortis.  and 
conscious  thereof,  entitles  his  dying  declarations  to  be  submit- 
ted to  the  jury  with  proper  instructions 241 

■duty  of  judge  to  determine  whether  foundation  has  been  laid 
for  their  admission;  and  It  is  proper  to  instruct  the  jury  that 
It  is  their  province  to  decide  whether  the  statements  intro- 
duced were  In  reality  'dying  declarations,  and  made  in  ex- 
pectation of  immediate  death 245 

error  not  to  instruct  the  jury  to  that  efCect 278 

should  be  set  out  in  full,  in  bills  of  exceptions,  to  show  their 
admissibility  246 

statements  in  relation  to  fences  and  brickyards  were  not  ob- 
jectionable, as  they  tended  to  fix  the  venue  and  identify  the 
locality;  nor  were  sta  ements  as  to  what  defendant  and  others 
were  doing  at  time  of  injury 246 

statements  that  drr!  irxnt  had  no  weapons  of  any  kind,  except 
a  pofkoi  knife,  lu  his  pocket,  and  that  defendant  was  nearer 
to  him  at  time  of  shooting  than  when  declarant  first  saw  him, 

are  part  of  the  rrs  ficalir 249 

a  plat  of  the  imnu'diate  vicinity  of  the  diiRculty,  made  by  de- 
ceased to  explain  his  dyins  li^^claration,  is  a  part  thereof 249 

such  expressions  as  "I  can  nevrr  jret  woll"— "never  get  over  it," 
etc.,  taken  In  connection  with  t'lp  tnldonce  of  the  mortal  na- 
ture of  the  wound  and  other  evidence,  indicate  an  apprehen- 
sion of  impending  death 252 

statements  that  deceased  "appeared  to  be  despondent.'  "did  not 
seem  hopeful,"  etc.,  may  be  lestifted  to  by  the  ordinary  wit- 

ness   • j 

declarant's  condition  'ndlca,ted  blood  poison;  temperature  and 
pulse  verv  high;  physician  told  her  that  he  would  do  what  he 
could  but  could  not  promise  her  anything;  she  looked  like  a 
dying  person,  and  appcatred  to  realize  that  such  was  her  con- 

dition.  and  died  nine  hours  later;  held  admissible 25o 

not  unconstitutional.  The  law  does  not  regard  them  with 
favor,  and  they  should  be  received  with  great  caution ^00 
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DYING  DECLARATIONS  (continued)— 

when  taken  by  a  coroner  under  the  statute,  his  recital  that 
declarant  was  "in  fear  and  expectation  of  death,"  is  prima 
facie  evidence  of  such  condition,  unless  refuted  by  the  defend- 
ant, who  can  controvert  that  and  other  statements;  but  it  is 
desirable  that  the  court  inquire  into  all  of  the  conditions  sur- 
rounding the  declarant  and  the  manner  of  taking  his  declara- 
tions— whether  they  were  read  over  to  him,  or  whether  he 

understood  or  signed  them 260 

condensed  view  of  nature,  conditions  and  requisites  of — notes  264 
dangerous  features  of — imperfections  of  human  brain  activities 

and  testimony  considered 265 

declarations  such  as  "the  nigger  shot  him,"  and  "If  the,  pain 
does  not  leave  me,  I  can't  stand  it  much  longer,"  etc.,  held 
not  sufficient;   the  evidence  that  declarant  was  in  extremis 

and  without  hope  must  be  clear  and  unequivocal 266 

wanting  a  doctor,  not  always  evidence  of  hope  of  recovery....  267 

evidence  of  abandonment  of  hope  held  sufficient 268 

defendant  has  a  ri;.;ht  to  Introduce  other  dying  declarations  and 
statements  of  deceased  to  contradict  those  received  in  evi- 
dence   268,  277 

other  statements  by  deceased  that  he  brought  on  the  difficulty, 

and  that  defendant  was  not  to  blame,  etc.,  held  admissible. .  270 
criticism  on  wrong  principles  urged  for  excluding  such  impeach- 
ing statements,  and  on  syllogistic  arguments  of  courts  to  sus- 
tain veVdicts   271 

offering  of  incompetent  dying  declarations  by  prosecuting  offi- 
cers condemned   27:5 

opinionative  statements    27;> 

distinctions  as  to  what  are  facts  and  what  opinions 274 

praying  insufficient  to  show  expectation  of  death 277 

portions  of,  giving  alleged  motive  of  defendant,  improperly  ad- 
mitted    277 

the  certificate  of  a  justice  of  the  peace  that  a  paper  was  a  dying 

declaration  held  insufficient  to  make  it  such 277 

an  inference  of  deceased  that  defendant  was  the  guilty  party, 

because  of  prior  threats,  should  not  be  admitted 277 

error  to  instruct  the  jury  that  the  fear  of  death,  etc.,  is  always 

sufficient  to  cause  people  to  tell  the  truth 27S 

the  taking  of,  to  jury  room  condemned 278 

when  reduced  to  writing,  tlie  writing  is  the  best  evidence 27S 

table  of  other  recent  cases 278 

EMBASSADOR.     See  AAiiiASSAnoB. 

ENTRAPMENT— 

cases 279,  283 

general  notes — no  larceny  if  owner,  through  detective  or  agent, 
gives  consent  to  take,  and  no  burglary  where  such  consent  is 
given  to  enter;  this  is  so  even  though  the  accused  first  con- 
ceives the  supposed  crime;  the  law  of  entrapment  as  applied 
to  bribery,  improper  use  of  the  mails,  selling  liquor  and  con- 
spiracy to  rob;  tricks  of  detectives  denounced 293-302 

no  larceny  where  detective,  as  agent  for  a  railroad  company, 
gave  consent  to  the  taking  of  goods  in  course  of  transpora- 
tion;  accordingly  a  subsequent  r-'ceiving  is  not  the  receiving 
of  stolen  goods 283 

officer  obtained  key  of  store  from  a  clerk,  who  had  no  control 
over  the  building,  and  let  the  accused  have  an  impression  of 
it  so  that  he  could  construct  a  new  key  with  which  to  entei 
the  store;  owner  then  notified  of  the  intended  entry;  hold, 
no  consent  given  by  owner;  but  the  sentence,  l)eing  three 
years,  it  was  reduced  to  six  months,  and  conduct  of  officer 
denounced    279 
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EVIDENCE— 

error  to  prove  that  an  associate  of  defendant,  not  a  witness, 
bad  once  been  arrested;  also  error  to  prove  that  a  witness 
■was,  and  had  the  reputation  among  police  officers  of  being  a 
street  walker   576 

error  to  ask  accused  whether  he  had  been  previously  arrested 
or  convicted,  or  had  been  in  the  penitentiary 589 

error  to  inquire  as  to  the  legitimacy  of  a  witness's  children; 
also  error  to  Inquire  as  to  enmity  of,  or  threats  by,  a  witness  122 

error  to  permit  a  witness  to  state  that  after  the  homicide  in 
question  "he  took  a  shot  at  me" 595 

on  a  charge  of  conspiracy  in  restraint  of  trade,  parol  evidence 
is  admissible  to  prove  a  written  agreement  in  relation  thereto  G2G 

right  of  witness  to  explain  the  circumstances  of  his  previous  ar- 
rest      la 

on  cross-examination  it  may  be  shown  that  the  prosecuting  wit- 
ness spent  all  of  his  money  before  the  alleged  robbery 13 

on  cross-examination  the  accused  may  show  reasons  which  he 
gave  at  the  time  of  the  confession 110 

Incompetent  confession  not  a  basis  for  cross-examination 75 

right  to  use  leading  questions  when  cross-examining  a  witness  G57 

statement  by  defendant  as  to  his  intentions  to  break  jail  is  ad- 
missible      205 

package  of  cartridges  in  coat  pocket,  in  room  where  shooting 
was  done,  found  immediately  afterward,  properly  admitted..  191 

expert  evidence  admissible  as  to  balances  of  books  of  account, 
the  books  having  been  subject  to  inspection  by  the  court  and 
the  parties  644 

cross-examination  of  witness  previous  to  admission  of  confes- 
sion    183,  185 

•weight  of  alibi  against  evidence  of  one  witness;  personal  ex- 
perience of  trial  judge  incompetent  on  trial  without  jury 571 

threats  made  four  or  five  years  before  a  homicide  not  admis- 
sible      Iii2 

threats  made  against  deceased  seven  or  eight  months  before  the 
homicide  not  admissible  616 

•whether  foundation  is  laid  for  parol  evidence  to  prove  a  writ- 
ten contract  rests  in  sound  discretion  of  the  court 644 

depositions  certified  to  by  ambassador 366 

EXCEPTIONS— 

by  co-defendant,  represented  by  same  counsel,  avail 


97 


^^'^C^^e?^'^^^^     303,  311,  327,  343,  356,  366,  382,  386,  408,  424 

S^'lotT.  :::::::::::::::::::::::m■^,au:,ii:  m,  ^ 

not  a  matter  of  comity— noies A,a  Aly 

evasion  of  non-comity  doctrine— HOtes •  •  •  •  •  ^*^,  m 

in  the  United  States  the  general  opinion  and  practice  is  that 
international  extradition  should  be  declined  if  no  treaty  or 
legislative  provision  .• : "  * ' 

international  extradition  depends  solely  upon  express  provisions 

in  international  treaties— notes '***' 

but  see  dictum  ", ' ' '  1^'  * '  V :  *," "  * , 

in  construing  extradition  provisions  in  treaties,  the  rights  ot 
citizens  must  be  respected ••••••;••  ■,',:::,■"  '^ohtV 

extradition  should  not  be  used  as  a  pretext  of  collecting  debts. 
wreaking  malice,  or  securing  political  offenders  . . . . . . . . .  •  •  •  ^tx^ 

treaties  must  receive  a  fair  interpretation  and  be  'tarried  out^m^  ^^^ 

thf  questJin  as' {o  VhV  exisience  of  ihe'  treaty'  "is^a'poiiticai"  and'  ^^^ 
not  a  judicial  question 
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EXTRADITION  (continued)  — 

the  treaty  of  1852  with  Prussia  being  continuously  recognized 
in  our  diplomatic  relations  with  the  Empire  of  Germany  will 

be  accepted  as  still  in  force 424 

on  the  construction  of  International  treaties,  appeal  lies  direct 

to  the  Supreme  Court  of  the  United  States 356 

a  treaty  provision,  that  extradition  may  bo  allowed  for  offenses 
mutually  recognized  by  both  countries,  includes  offenses  rec- 
ognized by  the  State  In  which  the  fugitive  is  found 386 

proceedings  can  only  be  heard  in  the  State  where  the  fugitive 

Is  found  or  arrested,  Pettit  v.  Walshe,  in  note 401 

foreign  agents  are  not  presumed  to  be  versed  In  the  nlfetles  of 

our  criminal  practice;  a  substantial  compliance  is  sufflclent. .  3GG 
International    extradition — meaning   of   the   word    indictment 
when  used  in  a  treaty;  copy  of  an  order  for  an  arrest,  made 

In  Russia,  equivalent  to  a  copy  of  a  warrant 360 

international  extradition — need  not  before  a  commissioner  or 
Judge  authorized  to  issue  a  warrant;  a  judge  may  issue  a  war- 
rant returnable  before  a  commissioner;  one  who  signs  as  a 
United  States  commissioner  and  is  so  recognized  by  the  Cir- 
cuit Court  will  be  presumed  to  be  one;  practice  as  to  taking 
complaint,  etc.;  powers  and  duties  of  judges  and  commis- 
sioners, sufficiency  of  the  complaint;  sufficiency  of  ambas- 
sador's certificate 366 

power  of  Congress  to  authorize  district  and  circuit  judges  to 

appoint  commissioners,  with  judicial  powers 356 

International  extradition — habeas  corpus  a  proper  remedy  to 
inquire  unto  jurisdiction  of  magistrate;  but  not  as  to  minor 

errors 386,  424 

International  extradition — pending  a  writ  of  habeas  corpus  bail 

may  be  allowed  or  denied  In  the  discretion  of  the  court 386 

international  extradition — no  appeal  from  finding  of  commis- 
sioners; nor  can  his  conclusions  upon  evidence  be  reviewed 

by  writ  of  habeas  corpus  356 

international  extradition — Illinois  statutes  regarding  continu- 
ances not  applicable 356 

interstate  extradition — is  solely  based  on  provisions  In  the 
Constitution  of  the  United  States  and  congressional  leg- 
islation in  relation  thereto 311,  424 

note,  on  same 445 

these  constitutional  provisions  are  not  self-acting;  con- 
gressional action  necessary  311 

note,  on  same 445 

no  power  In  national  government  to  coerce  a  State;   all 

crimes  extraditable — note                                      .  450 
not  an  unqualified  right;  the  extradition  warrant  not  su- 
perior to  judicial  proceedings,  in  State  where  alleged  fug- 
itive is  found;  right  of  State  to  refuse  to  surrender  a  wit- 
ness In  a  pending  criminal  case — notes 447-44S 

only  applies  to  fugitives  from  justice;  a  fugitive  from  jus- 
tice is  one  who  being  physically  present  and  committing 
a  crime  in  one  State  subsequently  flees  therefrom;  con- 
structive presence  not  sufficient 303,  311 

note,  on  same 450 

a  person  who  leaves  the  jurisdiction  of  an  alleged  crime 
(fraud)  at  the  request  of  the  person  alleged  to  have  been 
defrauded,  and  then  temporarily  returns  on  business  and 

again  leaves,  is  not  a  fugitive  from  justice 303 

one  who  was  not  physically  present  in  a  State  when  and 
where  a  crime  was  committed,  but  subsequently  enters 
It  on  business  and  leaves,  is  not  a  fugitive  from  justice. .  311 
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Rpferencod  are  to  pakm. 
EXTRADITION  (continued)  — 

the  question  of  alleged  flight,  to  be  passed  upon  by  the  Gov- 
ernor of  the  State  on  vhom  the  demand  for  aunender  Is 

made  .^H 

Governor  should  act  personally  and  not  by  proxy 303 

presumption  as  to  powers  of  Lieutenant-Governor 327 

but  see  riote  '  ] '  340 

the  Governor's  warrant  Is  'nit  prima  facia  authority  for  aii 
arrest;  it  may  be  controverted  by  habeas  corpus  proceed- 
ings   303,  311 

duty  of  court  to  pass  upon  question,  as  to  basis  of  warrant  303, 

327  382 
•what  should  appear  on  the  face  of  the  warrant — note  4  )1,'  452 
no  extradition  should  be  allowed  unless  the  alleged  fugi- 
tive is  legally  charged  by  indictment  found,  or  by  affida- 
vit before  a  magistrate  in  the  demanding  State    303,  311,  327 

defective  affidavit 303 

as  to  sufficiency  of  affidavit  or  charge — notes     341,  364,  450,  451 

an  indictment  purported  to  charge  unlawful  interferance 

with  a  criminal  proceeding  before  a  justice  of  the  peace 

set  out  the  criminal  complaint  made  before  the  justice, 

which  complaint  was  Insiifflclent  in  matters  of  substance; 

held,  no  basis  for  extradition  327 

an  information  duly  made  under  the  practice  of  the  de- 
manding State,  is  not  equivalent  to  an  Indictment  or  affi- 
davit as  required  by  act  of  Congress;  hence  no  basis  for 

extradition— nofc 385-450 

copy  of  affidavit  made  before  a  municipal  judge,  there  being 
nothing  to  show  criminal  jurisdiction,  is  not  a  basis  for 

extradition  proceedings  382 

In  absence  of  proof  to  the  contrary,  alleged  date  of  crime 

in  indictment  will  be  accepted  as  the  correct  date 311 

one  who  is  brought  Into  a  State  by  extradition  proceedings 
Is  not  thereby  exempt  from  other  criminal  or  civil  process  343 
both  in  international  and  in  interstate  extradition.  Itaheas  cor- 
pus is  a  proppv  remedy  for  inquiry  into  the  basis  for  the 

warrant  303,  311,  327,  386,  424 

extradition  proceedings  not  to  be  used  as  a  means  of  collecting 

debts  or  wreaking  malice 366,  382 

nor  for  forcing  the  surrender  of  political  offenders 366 

complaint  or  affidavit  on  Information  and  belief  insufficient —  356 

notes  thereon '^^^ 

books  of  reference  where  authorities  on  Extradition  are  cited— 

note ••■  ■■ *52 

technical  knowledge  of  the  law  relatmg  to  extradition,  a  pro- 
fessional necessity— note 4^3 

FLAG  ACT  OP  ILLINOIS—  ^      ,, 

is  unconstitutional;  not  within  the  range  of  police  powers;  an 
infringement  on  constitutional  liberty;  the  use  of  the  Na- 


tional Flag  not  harmful 
note 


fine- 
Is  a  punishment 

FUGITIVE  FROM  JUSTICE 

GOVERNOR— 


453 
465 

563 


See  EXTR.VDITIOX. 


cannot  delegate  his  authority  to  a  deputy ^J"-* 

GRADE  OF  OFFENSE—                           ^       ^  o 

indictment  for  duelling;  conviction  for  affray •' 

evidence  of  insanity  relevant  in  determining 00 » 
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Raferenoes  are  to  pages. 

GREEN— 

celebrated  trial  of  Captain  Green 


21S 


HABEAS  CORPUS— 

not  a  writ  of  error;  does  not  He  to  correct  minor  errors 


343,  386, 
424 

nor  to  discharge  from  prison  on  a  judgment  which  is  void- 
able; but  not  void  343 

'nor  to  require  a  justice  of  the  peace  to  assume  original 
jurisdiction  in  a  case  where  he  has  acted  as  an  examin- 
ing magistrate  34 

is  a  proper  remedy  to  inquire  into  the  basis  of  an  extradition 

warrant 303,  311,  327,  386,  424 

but  not  as  to  conclusions  of  a  United  States  commissioner        ' 

on  the  evi;'  nee  424 

in  international  extradition  proceedings  when  provisions  of  a 
treaty  are  in  question,  an  appeal  lies  to  the  Supreme  Court 

of  the  United  States 356 

pending  the  writ,  in  international  extradition  proceedings,  bail 

may  be  allowed  or  denied  In  the  discretion  of  the  court 386 

is  a  proper  remedy  for  reducing  bail — see  cases  under  title  of 
Bail. 

HAWAII— 

terms  of  its  admission  Into  the  Union;  retention  of  its  own 
criminal  procedure;  information  instead  of  indictment;  ver- 
dict of  nine  out  of  twelve  jurors,  valid 465 

HOMICIDE— 

bail  in  homicide  cases.    See  Bail. 

in  perpetration  of  rape,  is  murder  in  the  first  degree 175 

in  perpetration  of  robbery,  is  murder  in  the  first  degree 185 

proof  of  threats  and  hostility  of  deceased  cannot  be  rebutted  by 
proof  of  specific  threats  by  defendant 228 

threats  made  against  deceased  five  years  before  homicide  not  ad- 
missible    122 

threats  made  against  deceased  seven  or  eight  months  before 
homicide  not  admissible  616 

small  package  of  cartridges,  fitting  pistol,  found  in  same  room 
immediately  after  homicide  admissible  in  evidence 191 

error,  in  instructions,  inferring  that  accused  caused  death 657 


HUBERT— 

remarkable  confession  of 


89 


IDENTITY— 

weight  of  evidence  as  to  571 

IMPRISONMENT  AT  HARD  LABOR— 

means  in  the  penitentiary;  not  on  the  roads 51 

INDICTMENT— 

for  riot.    See  Riot 542,  552,  553 

charging  interference  with  a  criminal  proceeding,  based  on  a 

void  complaint,  does  not  charge  an  offense 327 

averring,  name  to  grand  jurors  unknown;  proof  conflicting,  ver- 
dict sustained  110 

note — names  unknown 557 

indictment    charging    two    persons,    named,    "together    with 

others"  with  riot,  good  in  absence  of  special  demurrer 553 

note 557 

^construction  of  the  word  "indictment,"  when  used  in  an  inter- 
national treaty 366 
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References  are  to  pagea. 
INSANITY— 

presumption  of  sanity,  etc 191 

on  trial  of  Insanity  Issue,  competent  to  show  previous  adjudica- 
tion and  commitment  to  asylum,  the  facts  under  which  the 
adjudication  took  place,  the  record,  conduct,  etc.,  at  the  asy- 
lum, all  facts  and  circumstances  to  be  shown;  non-expert  wit- 
ness knowing  facts  may  state  conclusion;  verdict  on  special 
Insanity  issue  precludes  evidence  as  to  total  incapacity,  but 
not  such  as  bears  on  specific  intent  effecting  grade  of  the  of- 
fense; two  years  continuous  parole  from  asylum  (under  stat- 
ute) removes  presumption  of  Insanity;  rule,  once  Insane  al- 
ways insane,  not  absolute;  voluntary  drunkenness  of  no  sig- 
nificance In  murder  case,  unless  it  destroys  capacity  to  form 

intent 657 

INSTRUCTIONS— 

stating  the  law  in  such  manner  as  to  mislead  the  jury,  rever- 
sible error 27, 125 

that  if  jury  believe  that  defendant  did  not  commit  the  crime  to 

acquit.  Is  misleading  and  reversible  error 125 

in  homicide  case,  assuming  that  defendant  caused  the  death, 

error;  grades  of  the  offense 657 

stating  that  it  was  conceded  that  deceased  died  from  blood 

poisoning,  justified  by  record 252 

to  reconcile  witnesses  so  as  to  impute  no  prejury,  properly  re- 
fused; province  of  court  and  jury  as  to  confessions 203 

directing  jury  to  scrutinize  evidence — may  or  may  not  be  error    30 
irreconcilable  Instructions;  should  not  single  out  one  witness, 
etc.;  no  error  to  refuse  repetition;  defendant  cannot  sustain 

error  on  one  asked  by  himself;  alibi 13 

partisan  remarks,  error 576 

self-defense 5,  238,  239,  249 

self-defense,  affray 5 

burden  of  proof,  affray 6 

assault,  affray 12 

reasonable  doubt 203,  216 

robbery,  erroneous 603 

as  to  warning  preceeding  confession;  also  assuming  corpus  de- 
licti proven 143 

INTERSTATE  COMMERCE— 

Colorado  Live  Stock  Exclusion  Act,  not  an  interference  with. .  506 


'JOHN  DOE  WARRANTS"— 
review  of  in  notes 


341 


JUDGE—  ,      ^      ,^ 

error  to  put  his  personal  experience  in  the  scale  of  evidence. . . 

error  to  make,  severe  refiectlons  on  counsel,  and  partisan  re- 
mark while  instructing  the  jury 576 

error  to  make  severe  criticisms  on  witness,  in  presence  of  the 
jury 

improper  cross-examination  of  witness  by  presiding  judge 

error  to  put  insinuating  questions  to  character  witness  and  to 
ask  if  witness  ever  knew  defendant  "to  do  any  honest  work 

error  to  express  an  opinion,  in  the  presence  of  the  jury,  on  a 
question  of  fact,  such  as  "people  know  who  shot  him;  also 
In  admitting  evidence  of  accused  shooting  at  a  witness,  and 
to  remark  that  the  evidence  was  admissible  to  show  that  de- 
fendant was  evilly  disposed  • ::^'"r'' 

remark  by  trial  judge  in  disposing  of  another  case  held  not  re- 
VGrslbl©  ©rror • 

having  been  district  attorney;  and  having  drawn  the  indict- 
ment no  disqualification  to  preside  at  trial •  • .  ■  •  •  • 

error  for  judge  In  answer  to  a  question  by  jury,  to  state  that  he 
invariably  followed  recommendations  for  mercy  


71 
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589 

603 
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601 
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JUDICIAL  NOTICE— 

courts  take  judicial  notice  of  our  relations  wltb  Cuba  during 
the  transition  period 40? 

courts  do  not  take  Judicial  notice  of  statutes  of  other  States. . .  885 
JURISDICTION— 

iu  bastardy  proceeding  obtained  by  filing  complaint,  Issuance 
of  warrant,  etc.;  failure  to  empanel  jury  not  jurisdictional..  343 
JURY  AND  JURORS— 

boy  drawing  jurors  in  presence  of  the  court 137 

issue  of  fact  as  to  bias  of  juror 678 

false  statement  on  voir  dire  aa  to  bias  of  juror;  weight  o^ 
juror's  affldavivt  in  relation  thereto <?78 

right  to  question  jurors,  so  as  to  intelligently  exercise  the  right 
of  peremptory  challenge;  discretion  of  court  in  relation 
thereto 175 

jury  to  weigh  confessions 107,  115,  128,  135,  203 

error  for  jury  to  examine  statutes,  while  deliberating;  should 
take  the  law  from  the  court 697 

coerced  Into  finding  verdict,  by  remarks  of  the  sheriff 618 

competent  witness  to  show  misconduct  of  sheriff  while  jury  is 

deliberating 618 

but  not  to  Impeach  verdict 61& 

separation  of;  at  common  law  not  to  withdraw  from  bar  except 
in  charge  of  sworn  officer;  violation  of  this  rule  presumed  to 
be  prejudicial 637 

separation  of  and  use  of  intoxicants,  presumed  prejudicial ;  bur- 
den on  State  to  remove  presumption * 639* 

separation  of,  and  use  of  intoxicants  by  jurors;  extent  of  in- 
toxication, presumption  of  prejudice;  discretion  of  trial  court 
in  passing  upon  these  (questions,  etc 644 

separation  of,  fatal  to  verdict  in  capital  case;  unless  lack  of 
prejudice  be  shown;  evidence  of  jurors  and  officers  in  at::end- 
ance  not  sufllclent  to  remove  presumption;  Jurors  competent 
to  show  misconduct  outside  of  Jury  room 657 

in  Louisianna,  concurrence  of  nine  sufficient  for  verdict;  but 
not  where  one  of  the  panel  was  drunk  during  the  trial 655 

concurrence  of  nine  jurors  sufficient  in  Hawaii 465 

LARCENY— 

there  can  be  no  larceny  where  the  owner,  through  a  detective  or 
agent,  consents  to  the  taking  of  the  property,  for  the  pur- 
pose of  instituting  a  criminal  prosecution.     See  Entrapment. 

ownership  of  goods  may  be  laid  in  a  railroad  company,  trans- 
mitting the  goods  28* 

sufficiency  of  evidence  644 

LIBERTY— 

the  term  "liberty,"  as  used  in  the  Bill  of  Rights  in  the  Con- 
stitution, Includes  the  right  of  every  citizen  to  choose  and 
follow  a  particular  business  and  to  conduct  and  advertise  It 
in  any  legitimate  manner,  subject  only  to  the  restraints 
necessary  to  secure  the  common  welfare;  the  use  of  the  like- 
ness of  the  National  Flag  upon  a  label  or  trade-mark  for  ad- 
vertising purposes  cannot  be  regarded  as  an  act  which  Is 
harmful  in  Itself 453: 

LIVE  STOCK  ACT  OF  COLORADO— 

prohibiting  importation  of  diseased  live  stock,  not  an  inter- 
ference with  interstate  commerce SOft 

SCURDER — 

circumstantial  evidence,  but  sufficient  to  sustain  verdict 115 

in  perpetration  of  rape  is  murder  in  first  degree 175 

in  perpetration  of  robbery  is  murder  in  first  degree 18& 
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References  ore  to  pages. 
NAME  UNKNOWN— 
see  Indictment. 

NATIONAL  BANKS— 

not  subject  to  State  control;  officers  of  a  national  bank  not  lia- 
ble to  penal  statutes  of  a  State  In  regard  to  receiving  de- 
I>osits,  etc g22 

NEW  TRIAL— 

amendment  of  motion  for,  allowed  but  not  approved,  not  con- 
sidered on  appeal 1 

in  Utah,  defendant  may  move  for  a  new  trial  upon  matters'  of 
fact  not  discovered  untfl  after  the  affirmance  of  the  judgment 
upon  appeal 678 

Interruption  of  counsel's  argument  by  a  large  proportion  of  the 
audience  leaving,  followed  by  false  fire  alarm  in  vicinity  of 
court  house,  ground  for  new  trial;  the  fact  that  accused  was 
in  danger  of  a  violent  death  from  a  mob,  a  valid  excuse  for 
delaying  the  motion  for  a  new  trial  until  after  sentence 606 

OTHER  OFFENSES— 

error  to  admit  evidence  tending  to  show  a  willingness  to  com- 
mit similar  offenses 256 

PALMISTRY— 

a  crafty  science  535 

PAROL  EVIDENCE— 
see  EviDEXCE. 

PERPETUAL  BANISHMENT— 

error  to  so  sentence 107 

PERRY'S— 

case  of  the 214 

PERSONAL  EXPERIENCE— 

of  trial  judge,  put  in  evidence,  conviction  reversed 571 

POLICE  POWER— 

the  exercise  of  police  power  by  the  legislature  is  limited  to  en- 
actments tending  to  promote  the  public  health,  morals,  safety 
or  general  welfare;  it  Is  for  the  legislature  to  determine  whem 
an  exigency  exists  for  the  exercise  of  police  power,  but  what, 
is  the  subject  of  such  exercise  is  a  judicial  question;  the  leg- 
islature has  no  power,  under  the  guise  of  police  regulations,. 
to  arbitrarily  invade  the  personal  rights  or  liberties  of  a  citi-^ 
zen ....  453 

POLITICAL  QUESTION— 

the  question  as  to  the  existence  of  an  International  treaty,  is  a 
political,  not  a  judicial,  question 424 

PRACTICE— 

objection  to  method  of  drawing  jurors,  comes  too  late  in  mo- 
tion In  arrest  of  judgment 137 

right  to  examine  jurors  preliminary  to  peremptory  challenge; 

discretion  of  court  175 

appointment  of  counsel  to  represent  prosecuting  attorney  In 

Vlifl   ftbS6DC6     etc  •••••■•     ••••••••••••     ••••••••••••••    Di/« 

trial  judge  previously  the  district  attorney  who  drew  the  in- 
dictment, no  disqualification  604 

new  trial  after  conviction  and  affirmance  of  conviction 678 

evidence  of  Jurors  to  impeach  verdict 618,  619,  657 

boy  draws  jury  In  presence  of  court  .  137 

issue  of  fact  as  to  bias  of  jurors 678 

false  statement  by  juror  on  voir  dire;  weight  of  his  affidavit. . .  678 

/h    VouXII— 46 
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PRACTICE  (continued)— 

danger  of  violent  death  from  mob,  valid  excyise  for  delay  In 
making  motion  for  new  trial 606 

amendment  to  motion  for  new  trial,  allowed  but  not  ar>proved, 
not  considered  on  appeal 1 

counter  case,  not  in  conformity  with  statute,  not  considered  . .      6 

order  overruling  motion  for  a  new  trial,  not  reviewable  on  ap- 
peal       89 

affidavits  not  incorporated  in  statement  of  facts,  not  consid- 
ered on  appeal 327 

appeal  direct  to  the  Supreme  Court  of  the  United  States,  on 
construction  of  international  treaties;  Illinois  statutes  not 
controlling  in  international  extradition  proceedings 356 

see,  also,  Confessions,  Dying  Declarations,  Extkadition,  In- 

DIOTUKNTS,  JUBY  AND  JUBOBS,  NEW  TbIAL  and  TbIAL. 

PRESUMPTION— 

of  sanity,  etc.,  until  contrary  appears 191 

of  Insanity  after  commitment  to  asylum 657 

as  to  separation  of,  or  use  of  intoxicants  by  Jurors. .  .637,  639,  644, 

657,  678 
as  to  effect  of  promises,  suggestions  and  threats,  see  Confes- 
sions. 


PRIZE  FIGHTING— 
amount  of  bail  . . . 


56 


PUNISHMENT— 

a  fine  to  be  recovered  in  an  action  of  debt,  is  a  punishment. . . .  563 

REASONABLE  DOUBT— 

erroneous  modification  of  an  Instruction,  etc 616 

instruction  that  all  phases  of  case  must  be  proven  beyond  a 
reasonable  doubt  refused;  individual  doubts  of  jurors 201 

RECEIVING  STOLEN  PROPERTY— 

no  larc  v  where  owner  gives  consent  by  means  of  a  detective, 
hence  ^x>  receiving  stolen  property 283 

REMARKABLE  CASES  OF  FALSE  OR  DOUBTFUL  CONFESSIONS— 
see  Confessions. 

RIGHTS  OF  THE  ACCUSED— 

duty  of  jailor  to  keep  prisoner  secure,  but  to  permit  him  to  con- 
fer with  counsel 175 

lack  of  legislation,  will  not  deprive  the  accused  of  the  right 
of  a  speedy  and  impartial  trial,  common  law  or  adherent  pow- 
ers of  court  may  be  invoked  therefor 678 

called  before  grand  Jury,  and  advised  as  to  his  rights  before 
testifying,  no  error 102 

In  North  Carolina,  committing  magistrate  must  advise  accused 
of  his  rights,  before  taking  bis  statement 137 

has  the  constitutional  right  to  confer  with  his  witnesses  before 
presenting  his  defense 616 

right  to  have  services  of  both  counsel  and  a  stenographer  and 
a  fair  and  impartial  trial 626 

sensational  remarks  of  prosecuting  witness,  accompanied  by  an 
attempt  on  part  of  her  husband  to  assault  accused,  togetlser 
with  uproar  in  audience,  also  loud  threats  while  jury  was  de- 
liberating, held  to  deprive  defendant  of  bis  right  of  a  fair 
trial v 609 

a  large  portion  of  the  audience,  siraul'^neoualy  leaving  during 
argument  of  counsel,  followed  by  false  fire  alarm  in  street 
near  court  house,  bold  to  be  prejudicial  to  defendant's  rights  606 
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ONFESSIONS— 
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RIGHTS  OP  THE  ACCUSED  (continued)— 

error  to  offer  to  show  by  a  police  officer  that  he  had  been  watch- 
ing accused  as  to  other  matters;  improper  to  cross-examine 
accused  as  to  whether  he  had  been  previously  arrested  or  con- 
victed or  had  been  in  the  penitentiary 589 

RIOT— 

caaes 537,  542,  553.  558.  560 

general  notes  with  definitions  by  Blackstone,  Coke,  Hawkins. 

McClain,  Roscoe  and  Russell 539-541 

note  an  to  sufflclency  of  indictment 552, 553 

notes — one  cannot  be  convicted  alone;  names  unknown 557. 

elements  of  offense;  concert  of  action 537 

indictment;  evidence;  instructions 542 

indictment  accused  two  persons,  "together  with  others,"  which 
in  the  absence  of  a  special  demurrer  was  held  sufficient  to 

sustain  conviction  against  one 553 

Joint  participation  necessary 558 

evidence  insufficient 560 

ROBBERY — 

on  cross-examination,  it  may  be  shown  that  prosecutor  spent 

all  of  his  money  previous  to  the  alleged  robbery 13 

erroneous  instructions  as  to 603 

SANITY— 

presumption  of 191 


SELP-DEFENSB— 

in  affray 5 

instructions  as  to 238,  241,  249 

SENTENCE— 

to  perpetual  banishment,  error  107 

of  three  years,  reduced  to  six  months,  because  the  accused  had 
been  entrapped  into  the  commission  of  the  offense  by  a  de- 
tective   279 

SEPARATION  OF  WITNESSES— 

error  to  reject  witness,  because  he  was  for  a  short  time  in 
court,  in  violation  of  rule,  without  defendant's  knowledge  631. 

634 
note 635,  636 

SHERIFF— 

improper  conduct  of,  while  attending  aury;  prejudicial  affect 
presumed 618 

SPASMODIC  LEGISLATION— 

note 


571 


STATUTES— 

a  statute  providing  punishment  for  particular  acts  takes  mat- 
ters out  of  the  operation  of  m.  .eneral  penal  statute;  a  stat- 
ute referring  to  officers  in  general  regarding  "any  palpable 
omission  of  duty"  is  not  operative  against  an  assessor, 
where  there  is  another  act  providing  punishment  for  as- 
sessors who  neglect  duties;  where  a  word  is  used  several 
times  in  the  same  chapter  of  a  statute,  "and  the  sense  in 
which  it  is  used  clearl.  appears  In  some  sections,  that  may 
materially  aid  in  determining  the  sense  in  which  it  Is  used  in 
other  sections  of  the  same  statute" 563 
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STATUTES  (continued) — 

notes— whether  In  the  same  or  separate  statutes,  legislation 
as  to  special  matters,  takes  such  matters  out!  of  the  operation 
of  general  statutes;  cases  cited  and  reasons  given 668-571 

STENOGRAPHER— 

right  to  have  assistance  of,  at  trial 626 

SWEAT  BOX  CASE— 

opinion  by  Mr.  Justice  Calhoon 82 

notes 84 

THREATS— 

made  five  or  six  years  before  a  homicide  not  admissible 122 

made  seven  or  eight  months  before  homicide  not  admissible..  61G 
proof  of  hostility  and  throats  by  deceased,  does  not  permit  evi- 
dence on  part  of  prosecution  of  specific  threats  by  defendant  228 

TOD— 

Old  Tod's  Case 88 

TRAILORS— 

remarkable  case  of  the  Trailors 216 

TREATIES— 

must  receive  full  Interpretation  366,  386 

but  rights  of  citizens  must  be  respected 366 

the  question  of  the  existence  of  a  treaty  is  a  poUtiral  and  not 
a  Judicial  question;  treaty  with  the  Kingdom  of  Prussia, 
being  continuously  recognized  in  diplomatic  relations  with 

Germany,  considered  still  in  force 424 

treaty  provision,  for  extradition  foroffenses  mutually  recognized 
by  both  countries,  Includes  offenses  recognized  by  a  State. . .  386 

TRIAL— 

bias  of  judge 571 

examination  of  witness  by  judge  cause  for  reversal 580 

insinuating  questions  put  to  character  witness  by  judge  ground 

for  reversal   603 

severe  criticisms  on  defendant's  counsel,  together  with  partisan 

remarks  to  jury,  ground  for  reversal 576 

severe  criticisms  on  witness  by  judge,  ground  for  reversal 582 

the  judge  having  been  the  district  attorney  who  drew  the  in- 
dictment,  no   disqualification 604 

power  of  judge  to  appoint  counsel  to  act  in  absence  of  district 

attorney    693 

remark  of  judge,  "people  knew  who  shot  him,"  reversible  error  598 
permitting  witness  to  state  that  defendant,  after  the  homicide, 
took  a  shot  at  the  witness,  followed  by  remarks  of  the  judge 
that  the  question  bore  on  the  accused's  intentions,  reversible 

error    698 

suspension  of  trial  to  take  presentment  of  grand  jury,  and  re- 
marks by  judge  in  disposing  of  another  case,  in  that  instance 

held  not  reversible  error 601 

separation  of  witnesses 631,  634 

note  in  relation  thereto 635,  636 

right  to  fair  and  impartial  trial,  assistance  of  counsel  and 
stenographer,  and  each  defendant  as  many  peremptory  chal- 
lenges as  the  State.  » 626 

right  of  accused  to  confer  with  his  witnesses 616 

sensational  remarks  from  the  prosecuting  witness,  attended  by 
her  husband's  effort  to  assault  the  defendant,  an  uproar  in 
the  audience,  together  with  threats  while  the  jury  was  de- 
liberating, deprived  the  defendant  of  a  fair  trial 60{> 
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TRIAL  (continued) — 

Interruption  of  defendant's  counsel  while  addressing  the  Jury 
by  many  people  lexving  the  court  room  simultaneously,  fol- 
lowed by  a  false  fire  alarm  near  the  court  house,  deprived  the 

defendant  of  a  fair  trial 606 

examination  of  Jurors,  as  basis  for  peremptory  challenge 175 

false  statement  by  Juror;  weight  of  his  affidavit  in  relation 

thereto    678 

Beraration  of  Jurors,  prima  facie  prejudicial 637,  639,  644,  657 

use  of  intoxicants  by  Jury 639,  644 

bailiff  adviqing  Jury  as  to  the  law,  reversible  error 623 

error  for  Jurors  to  consult  statutes 697 

error  for  Judge,  in  answer  to  a  question  by  the  Jury  to  say  that 

he  invariably  follows  recommendations  for  mercy 619 

misconduct  of  sheriff  by  calling  out  in  the  hearing  of  the  jury 
that  the  Judge  was  about  to  go  home  and  that  the  Jury  would 
be  kept  until  Monday  if  they  did  not  agree  immediately, 

ground  for  reversal 618 

verdict  by  nine  out  of  twelve  Jurors  not  valid,  if  one  of  the 

twelve  was  drunk  during  the  trial 665 

where  evidence  is  close  and  penalty  severe,  the  record  should 
be  free  from  error 122 

VARIANCE— 

allegation  in  indictment  that  a  certain  name  is  unknown,  evi- 
dence conflicting,  verdict  sustained 110 

a  pardon  for  stealing  a  colt  renders  a  person  competent  as  a 
witness,  who  was  convicted  of  stealing  a  calf,  if  the  pardon 
was  intended  for  that  offense 146 


VENUE— 

shown  by  wire  fence  and  brick-yard. 


246 


VERDICT — 

as  to  affidavits  of  Jurors  to  Impeach,  see  Jubt  and  Jxntons. 

general  verdict  in  indictment  for  affray 6 

verdict  of  guilty  with  imprisonment  of  forty  years,  in  a  case 
where  the  evidence  was  close,  record  not  free  from  error, 
case  reversed   122 

WAR  REVENUE  ACT— 

scope  and  construction  of  it;  State  government  functions; 
bonds  given  under  Illinois  Dram  Shop  Act  exempt  from  tax- 
ation      699 

WARRANTS— 

"John    Doe   warrants" — note 341 

as  to  what  an  extradition  warrant  should  show  upon  its  face 

see  Extradition 451,  452 

order  of  arrest  by  authorized  tribunal  in  Russia  is  equivalent 

to  a  warrant 366 

WARWICKSHIRE  CASE— 

account  of  this  case  given  in  the  language  of  Sir  Edward 
Coke — note  213,  214 

WHITMAN,  JOHN  L.— 

his  humane  treatment  of  the  prisoners  in  the  Cook  County 
Jail — note    84 

WITNESS— 

one  convicted  of  stealing  a  calf  is  rendered  a  competent  witness 
through  a  pardon  for  stealing  a  colt,  if  the  pardon  was  in- 
tended for  the  same  offense 146 
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WITNBSS  (continued)— 

error  to  reject  a  witneBa  because  he  was  In  the  court  room  a 

short  time  In  violation  of  a  rule,  without  the  knowledge  of 

the  defendant 631,  634 

notes  on  same  subject 636,  636 

one  who  Is  acquainted  with  the  accused  may  give  opinion  as  to 

sanity    176 

not  proper  to  ask  a  witness  If  he  had  previously  committed  a 

crime    279 

credible  witness  means  one  worthy  of  belief 636 

It  Is  error  to  show  that  a  witness  was  a  street  walker  and  had 

such  reputation  among  police  officers 676 

severe  criticism  of  witness  by  trial  judge,  error 682 

examination  of  witness  by  Judge  discouraged;  In  this  Instance 

held  reversible  error  v 689 

defendant  may  confer  with  his  witnesses 616 


ii 


^ 


..s 


